
	  

 
April 3, 2014 
 
 
Christine Daniel, City Manager                           by email:  cdaniel@cityofberkeley.info 
City of Berkeley 
2180 Milvia Street 
Berkeley, CA 94704 
 
 
RE: NOTICE OF VIOLATIONS OF THE RALPH M. BROWN ACT 
 
Dear Ms. Daniel, 
 
The First Amendment Coalition (FAC) is a nonprofit public interest organization dedicated to 
protecting and promoting freedom of expression and the people’s right to know. This letter is to 
call your attention to the Berkeley City Council’s violations of the Ralph M. Brown Act and to 
request that the Council take steps to cure and correct such violations.  
 
At its meeting on March 11th, 2014, the Council took up items 16(a) and 16(b), which 
enumerated possible actions to be taken in response to the referendum of Ordinance No. 7,320-
N.S. The possible responses to the referendum were as follows:  
 

1. Repeal the Ordinance in its entirety, or 
2. Place the Ordinance on the ballot, or 
3. Adopt a proposed compromise of the Ordinance, or 
4. Give direction to staff to return with another compromise 

 
However, in electing to place the ordinance on the ballot, Council also included in its motion an 
action to “engage an outside attorney to address the issue of going to court to determine which 
lines are to be used in November.”  
 
As you know, the Brown Act provides that an agenda must contain “a brief general description 
of each item of business to be transacted or discussed at the meeting.” Gov’t Code § 54954.2. 
According to a formal opinion of the Attorney General’s Office, the agenda must include a 
description that is sufficient “to inform interested members of the public about the subject matter 
under consideration so that they can determine whether to monitor or participate in the meeting 
of the body.”  
 



The action taken--to engage outside counsel in connection with the initiation of a possible 
lawsuit—fell short of the Brown Act’s requirements because the agenda gave no notice to the 
public that the Council might consider and take this step. The Brown Act requires adequate 
notice for action taken and forbids the taking of action beyond the scope of the notice given.  
 
The failure to provide adequate notice on this issue effectively deprived interested members of 
the public of the opportunity to attend the Council meeting, to observe the Council’s 
deliberations, and to participate in them—all rights secured by the Brown Act. The failure of 
notice is especially serious when the affected action involves preparation for litigation---a course 
that is costly, poses risks to the city, and, once underway, is not easily changed or stopped. 
 
The Council’s March 11th, 2014 meeting violated the Brown Act for the separate reason that 
members of the public who were in attendance--notwithstanding the notice deficiency—were not 
allowed to comment on the proposal to retain counsel.  The Brown Act requires that “every 
agenda for regular meetings shall provide an opportunity for members of the public to directly 
address the legislative body on any item of interest to the public, before or during the legislative 
body’s consideration of the item, that is within the subject matter jurisdiction of the legislative 
body” Gov’t Code § 54954.3). No effort was made to comply with this clear directive. 
 
We urge you to take appropriate steps to cure and correct the Brown Act violations that we have 
described. To do otherwise runs the risk of judicial invalidation of the action taken. That 
uncertainty, in turn, could jeopardize the lawfulness or authorization for payment of fees 
charged by outside counsel in this matter, and the applicability of the attorney-client privilege to 
communications with outside counsel. 
 
Thank you for your consideration. 
 
 
Respectfully yours, 

 

 
Peter Scheer 
Executive Director 
First Amendment Coalition 
 
 
CC: Zach Cowan, City Attorney 


