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January 24, 2022 
 
 
 
Commissioner RuthAnne Visnauskas 
Homes and Community Renewal 
 
Re: Update #1 to Operational Bulletin 2021-1 
 
Dear Commissioner Visnauskas, 
 
I am deeply disappointed that your agency is doubling down on its flagrant disregard for HSTPA 
and the welfare of rent-regulated tenants around the state. 
 
In September 2020, I and others, including an expert who analyzed every cost in what you view 
as a reasonable cost schedule, testified to the unreasonableness of the costs you foisted on New 
York tenants. Those costs have the potential to keep many stuck in a state of economic crisis 
while landlords, according to the NYC Rent Guidelines Board, continue to earn 40 cents on the 
dollar. 
 
I have no trouble imagining REBNY doing a victory dance at the prospect of how they will be 
able to swell their already overflowing coffers. 
 
This is a dark day indeed for millions of tenants. 
 
Here are selected objections to the operational bulletin, in which the line between maintenance 
and true capital improvement does not seem to exist: 
Depreciation: MCIs must be depreciable according to the IRS code. Yet such items as scaffolding 
belong to the contractor; they are not depreciable to landlords. Pressure washing is not 
depreciable. Pointing, unless for the entire building, is not depreciable. Sidewalk sheds, for which 
the OB update specifically lists 3 months’ rental, are not depreciable to the landlord. 
 
Reasonable costs: The first version of the OB did not account for regional differences in costs, 
nor for nonunion labor, which is most often used. Since your approval of MCI applications 
consists mostly of rubber stamping, this opens the door to landlords submitting costs for union 
labor despite using nonunion labor, thus elevating the cost of the MCI for tenants for 30 years. In 
addition, you have not made clear how the costs were arrived at by O&S Associates. 
 
Illegal fees: According to your own fact sheet #44, charging for A/C brackets is “unlawful,” yet 
here they are on the RCS. Window child guards are supposed to be a temporary surcharge, not 
an MCI. 
 



Waiver: If all else fails and a cost can’t be shoehorned into an existing category, you can always 
grant the landlord a waiver. This clearly undermines both the letter and the intention of HSTPA. 
 
For an item-by-item examination of your latest overstated costs, I refer you to the objections 
submitted by my colleague Susan Steinberg, president of the Stuyvesant Town–Peter Cooper 
Village Tenants Association, and my own testimony from September 2020 (attached). 
 
I hope you will take the opportunity to reconsider that additional misguided operational bulletin 
and do right by New York State tenants. 
 
Sincerely, 
 
Anne Greenberg 
Vice President 
 
Att. 
 
Sent via email to CostSchedule@hcr.ny.gov 
 
  



ANNE GREENBERG 
420 EAST 23RD STREET 
NEW YORK, NY 10010 

 
 

September 8, 2020 
 
Testimony to HCR Regarding Operational Bulletin 2020-1: Reasonable Cost Schedule 
              
 
My name is Anne Greenberg, and I’m a rent-stabilized tenant in Peter Cooper Village. I’m also on 
the board of the Stuyvesant Town–Peter Cooper Village Tenants Association for my community of 
11,240 apartments, and I’ve participated in in-person meetings with you as part of the Housing 
Justice for All HCR Working Group. I appreciated your meeting with us, and I’m sure you recall 
that MCIs were of particular concern to the working group. Thank you for taking my testimony 
today. 
 
THE PROBLEM WITH MCIS 
Although MCIs are now considered temporary because they come off the base rent in 30 years, for 
most people that is forever. Since unamortized MCIs are added to the base rent when a tenant 
vacates—and most people won’t stay in their apartments for 30 years following an MCI—they are 
still a tool for landlords to increase the rent, especially if they can “encourage” tenants to leave. 
Given DHCR’s history of approving MCIs despite tenant challenges and its current short staffing, 
tenants can expect to continue to pay—and get rent increases on—MCIs that are too high. 
 
MCIs are certainly personal for me. The rent bill for my one-bedroom apartment currently itemizes 
seven MCIs, one of which is $118.95—and that’s forever. 
 
COMPLYING WITH HSTPA 
HSTPA required the agency to come up with a new Reasonable Cost Schedule by mid-June 2020. 
COVID-19 has upended all our lives, and no doubt your work was affected. That’s why it appears 
that to meet the deadline, this RCS was thrown together hastily. 
 
This is alarming because you have been using these costs for a couple of months already to approve 
MCIs, and if they’re too high or for items that aren’t even eligible, tenants will be under even more 
financial pressure than they already are, and unjustly so. Any MCI granted using this schedule 
must be reconsidered when a fair and accurate Reasonable Cost Schedule is in place. 
 
COMING UP WITH COSTS 
The costs in the RCS were provided by New Jersey firm O&S Associates. Since HCR didn’t make 
their report public, the agency put tenants at a disadvantage in responding to the cost schedule. 
 
• Did any other firms respond to the RFP? 
• Did HCR accept the O&S cost schedule as presented? 
• Did the agency modify it? 
• Did the agency get guidance from owners and owner groups as to costs? 
 
We need transparency on these questions. 
 



RESEARCH AND EVALUATING THE COSTS 
My tenants association realized we needed to get a neutral, third-party evaluation of the costs, so we 
retained respected expert Lewis Finkel—you heard from him this morning—to analyze them. 
Overall, where there was a difference, the costs he found were 79.47% of those on the RCS with 
one as low as 47% of your cost. In seven instances, he agreed with your costs. For 18 others, the 
schedule didn’t provide enough detail for him to do an analysis. 
 
High caps encourage landlords to submit the highest possible costs—regardless of what they 
actually paid. They encourage upstate landlords to use downstate prices. 
 
I’ve checked my files, looking for an MCI item with wide application. I found that for 645 East 
14th St., Manhattan, Blackstone/Beam Living submitted to the DOB a possibly lowball estimate of 
$8,000 for a heavy-duty steel and wood sidewalk shed for 125 linear feet, live load 300 lbs. per 
square foot. That works out to $64/linear foot. (Permit issued 8/13/19.) Your RCS has a cap of 
$190/linear foot for a sidewalk shed, and Mr. Finkel put the cost at $171/linear foot. 
 
Aside from the huge price discrepancy, sidewalk sheds are not depreciable to the landlord and 
shouldn’t even be eligible for an MCI, but you have subsumed them under one of your loopholes in 
the operational bulletin: “Costs may be approved for related expenses if necessary, for the claimed 
improvement, and eligible for reimbursement as an MCI.” 
 
RCS and the Useful Life Schedule. Many items on the RCS do not appear on the Useful Life 
Schedule and vice-versa. Sometimes the descriptions vary. 
 
Examples: 
• Boilers: Four types listed in ULS. No listing of types in RCS. 
• Elevators: Major Upgrade or Controllers and Selector in ULS. Elevator replacement or Elevator 

Modernization in RCS. 
• Windows: ULS lists five different types of windows. RCS lists just “windows.” Shouldn’t the 

cost for vinyl windows (15 years) be different from that of steel windows (25 years)? 
 
A revised, accurate RCS must include prices for items made of different materials in the same 
category. 
 
WAIVER AND LOOPHOLE 
I’ve already pointed out one loophole in the operational bulletin: “Costs may be approved for 
related expenses if necessary, for the claimed improvement, and eligible for reimbursement as an 
MCI.” This works in direct contradiction to the foremost requirement of an MCI: that it be 
depreciable under the IRS code. 
 
But the new waiver is horrifically broad enough to accommodate anything a landlord wants to 
submit as an MCI. The previous waiver, from Fact Sheet #33 (revised 9/19) was two paragraphs. 
The new waiver is two and a half pages. A brief comparison (emphasis mine): 
 

Fact Sheet #33 (rev 9/19) Operational Bulletin 2020-1 (6/20) 
Apply for waiver prior to commencement of 
work unless work done due to emergency. 

Apply for waiver when applying for MCI, 
i.e., after work is completed. 

Reasons are limited. Broad criteria. Almost anything can be made 
to fit. 



DHCR has reserved to itself lots of discretion 
as to approval. 

 Work contracted for before the effective date 
of the Regulations: Owner need not submit 
evidence of compliance with the bidding 
requirements in the Regulations. May instead 
use alternative means of establishing the 
reasonableness of the MCI costs. 

 
This certainly looks like a give-back to landlords who are irked that tenants finally got some 
justice with the passage of HSTPA. At one of the working group’s meetings with you, you 
expressed concern about landlords getting a good enough return on their investment. Landlords 
always have the option to file for hardship increases; all they have to do is open their books. 
 
GEOGRAPHIC VARIATION: ONE PRICE DOES NOT FIT ALL 
In the HCR Working Group’s meetings with you, we pointed out that costs vary from location to 
location. This is particularly true of labor, and within labor costs vary between union and nonunion 
workers. Costs even vary from New York City to its suburbs. With localities around the entire state 
now eligible to opt in to rent regulation, costs need to be keyed to local rates. The RCS contains 
only a cap with no allowance for different costs in Manhattan vs. Buffalo or even Westchester. Mr. 
Finkel addresses this issue in his report. This is an incentive for landlords to tailor their receipts to 
the highest possible cost. 
 
CONCLUSION 
For too many years, tenants have seen their challenges to MCIs ignored. The agency must not favor 
landlords over tenants. 
 
I hope this hearing is not just for show and that you intend to review the Reasonable Cost Schedule 
and timely adjust it. I call on you to: 
 
• disclose how you chose O&S Associates, publicly release that firm’s report, and disclose any 

contact with owners and owner groups on anything related to MCIs. 
• review every item on the schedule and remove ineligible items. 
• reexamine every cost on the schedule and adjust where necessary, taking geographic variation in 

costs into account. 
• reexamine and adjust where necessary any MCI that was approved using the new cost schedule, 

both for cost and waiver. 
 
I am submitting with this testimony the report and supporting documents from expert cost estimator 
Lewis Finkel and a letter to Commissioner RuthAnne Visnauskas signed by more than 325 of my 
neighbors. 
 

*** 
 


