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1               ARBITRATOR:  We're on the record at about 9:30
2 on the morning of the 18th of August, in the year '14, at
3 the Teamster 117 offices in Tukwila, Washington, and the
4 time and place set for an Interest Arbitration between
5 Teamsters 117 and the Department of Corrections.  The
6 parties are present and represented.  We have a court
7 reporter taking down testimony.
8           And we start out with a series of stipulations.
9 First of all, this proceeding is pursuant to a Memorandum of

10 Understanding between the parties dated April 19 of 2013,
11 and everyone agrees that the preliminary portions of that
12 memorandum have been satisfactorily completed.
13           We are in Interest Arbitration because Interest
14 Arbitration is where we belong, under the terms of the
15 memorandum, right, gentlemen?
16               MR. THAL:  Yes.
17               MR. KLEIN:  Yes.
18               ARBITRATOR:  And everyone agrees that the
19 notice that they have had of the positions and proposals of
20 the other party, going into this proceeding, have been
21 adequate?
22               MR. KLEIN:  Yes.
23               MR. THAL:  Yes.
24               ARBITRATOR:  And I think that's it.  Anything
25 else we ought to put on the record at this point?
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1               MR. KLEIN:  Do you want to get in the record
2 the piece about the opening being taped and --
3               ARBITRATOR:  Oh, yes.  Thank you.  Yeah.  Two
4 things:  First of all, at the Union's request, the Agency
5 has consented to taping the Union's opening statement in
6 this case for whatever purposes the Union wants, as long as
7 those purposes don't happen right away.
8           Do you have some sort of time --
9               MR. KLEIN:  Yeah.  The understanding is that

10 it would be after the closing of the hearing that they could
11 post it on the Web site or whatever --
12               ARBITRATOR:  "Close of hearing" means the time
13 that the record closes?
14               MR. KLEIN:  Correct.  It's not when you issue
15 a decision.  Correct.
16               ARBITRATOR:  Right?
17               MR. THAL:  Agreed.
18               ARBITRATOR:  And secondly, for the benefit of
19 any conceivable future reviewing Court, I should try to
20 recite the peculiarity of the record in Interest Arbitration
21 cases.  In the Northwest, a tradition has developed, well
22 understood by the people who do this sort of litigation, and
23 under that tradition the advocates assemble massive reams of
24 paper, which includes somewhat promiscuously factual
25 information, argument, preparatory statements, hopes, fears,
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1 and aspirations, and the parties leave it to the good
2 offices of the arbitrator to be able to distinguish between
3 those various sorts of content.
4           And unless I hear a specific objection to
5 something which has been included in one or more of those
6 binders, I will understand that everyone agrees to my
7 acceptance of all of that material, for what it's worth, and
8 leaves it to me to sort it out.
9           Right?

10               MR. THAL:  Yes.
11               MR. KLEIN:  Yes.
12               ARBITRATOR:  Okay.  I think that gets us to
13 opening statements, beginning with the Union.
14               MR. THAL:  Is that what you want or --
15               MR. KLEIN:  I don't care.
16               ARBITRATOR:  Do you want to open first?
17               MR. THAL:  Whatever.  I'm happy to if you --
18               MR. KLEIN:  Go ahead.
19               MR. THAL:  So do we want to --
20               MR. KLEIN:  But we have to wait a second.
21               ARBITRATOR:  Sorry.  I was all cued up to see
22 the on-camera portion of the morning.
23               MR. KLEIN:  There was one -- I just was
24 reminded that the -- I think this was included in your more
25 general description, but we did have an understanding with
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1 regard to a video that was coming in, that the statements in
2 the video are -- that there's facts that are made there,
3 that those will need to be proved as part of the record.
4 The video is admissible, the video is an exhibit, and it's
5 perfectly fair game for you to sit and watch it once, twice,
6 and these times.
7               ARBITRATOR:  Yeah.  I take video material and
8 the factual allegations in video material to be on par with
9 the written material.  It is what it is, it says what it

10 says.  It's weighed the way the written material is weighed.
11               MR. KLEIN:  I guess that's different than what
12 I understood our agreement was, because I don't have an
13 opportunity to cross-examine the video, and so I don't have
14 an opportunity -- if there's factual statements on the
15 video, I don't have an opportunity to cross-examine them.
16           So I thought, to the extent there are particular
17 facts that are in the video -- and some examples might be
18 that we'll have -- one of the people on the video is an
19 expert that the Union will be bringing in as a witness, and
20 if there are things that -- she's also in the video, and if
21 there's things that she said in the video that the Union
22 believes are important, in terms of whatever her testimony
23 is, we would want that to be said in the record as opposed
24 to whatever was in the video.  That's all I'm --
25               MR. THAL:  It's okay.
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1               ARBITRATOR:  That's fine.  That does a little
2 bit shift what I would assume to be the ordinary course,
3 which is that if a witness provides a written statement and
4 then the witness appears, I take the burden to be on the
5 party that has an opportunity to cross-examine the witness
6 after his or her appearance, with respect to the claims made
7 in the written statement, as well as with respect to the
8 claims made orally.
9           And you're saying that, in this case, the

10 agreement is that we're going to shift that, and if Spencer
11 wants claims made in the video to have substantive value, he
12 has to duplicate those claims in the oral testimony?
13               MR. KLEIN:  Correct.
14               MR. THAL:  Agreed.
15               ARBITRATOR:  All right.  Thank you.  And with
16 that, I think we turn to opening statements.
17               MR. THAL:  Thank you.
18               ARBITRATOR:  Off the record for just a second.
19                           (Off-the-record discussion.)
20               ARBITRATOR:  Back on the record again, and
21 turning to opening statement from 117.
22               MR. THAL:  Thank you, Mr. Arbitrator.
23           The employees in this bargaining unit work inside
24 the Washington State prisons every day performing essential
25 public-safety work for the citizens of the State of
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1 Washington.  This is a bargaining unit that covers over 100
2 classifications and approximately 6,000 employees.  They
3 literally keep all of us safe from convicted felons, and
4 they perform this duty by providing the inmates with every
5 aspect of custodial care.
6           To succeed, and they do succeed, these employees
7 must be strong, calm, firm, and compassionate.  They must
8 literally walk a tightrope every day, know that even when
9 they perform to the highest professional standards, things

10 can go suddenly terribly wrong.  It is difficult to imagine
11 a career in State employment that carries with it higher
12 responsibility and risk, yet these employees are grossly
13 undercompensated, and they have been for many years.  This
14 is true by every measure.
15           Mr. Arbitrator, you will see something you rarely
16 see in Interest Arbitration, that even the Employer's own
17 comparable analysis concludes that nearly every
18 classification in the bargaining unit is substantially
19 underpaid, relative to any set of comparable jurisdictions,
20 using any methodology.  You will see employees who have lost
21 ground to inflation over the last six years, double-digit
22 ground.
23           In short, you will see employees who are not
24 adequately compensated for the substantial risk that they
25 endure to ensure that the public is safe, and we're
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1 therefore confident that when all the evidence is before you
2 for decision, you will conclude that there is overwhelming
3 justification for substantial wage increases.
4           And what is the State proposing to remedy this
5 situation?  A three-percent wage increase across a two-year
6 contract that is exactly the same increase it's offering to
7 all other State employees, along with modest wage increases
8 for 9 out of 115 classifications, which would help only 169
9 employees out of a 5,700-person bargaining unit.

10               ARBITRATOR:  Do that again, please, the --
11               MR. THAL:  So it's 9 -- they're proposing --
12 in Appendix G, you'll see that they're proposing range
13 increases for 9 out of 115 job classifications, and that
14 covers 169 employees out of a roughly 5,700-person
15 bargaining unit.  It's about 3 percent.
16           So, from our perspective, it would seem that the
17 State is content to turn a blind eye to these abysmal wage
18 deficiencies relative to comparables, to let them fester,
19 and to intensify the collapse in employee morale that has
20 led to intractable recruitment and retention challenges that
21 leaves the Department of Corrections in a precarious
22 operational position.
23           Now, this is disappointing, if not surprising,
24 because as the Union secretary-treasurer, Tracey Thompson,
25 will testify, it was the State's inflexible approach to

Page 11

1 bargaining in the last round of negotiations, and its
2 insistence that all State employee groups be treated in the
3 same way, that led to the Interest Arbitration Memorandum of
4 Understanding in the first place, the Union Exhibit 1, which
5 is the genesis of today's hearing.
6           In taking its cookie-cutter, three-percent
7 approach to DOC employees in these negotiations, the State
8 has again failed to recognize that not all work environments
9 are created equal.  The Union's case will therefore start

10 from this important premise.  We will introduce evidence
11 that working in a prison is unlike working in any other work
12 environment.  And this may seem intuitively obvious to you,
13 but I would submit it's not easily palpable.  It's very
14 difficult for those of us who work outside prison walls to
15 begin to understand all of the ways in which the prison
16 environment impacts those who work on the inside.
17           The Union will start its presentation with a
18 15-minute film, which you heard about, which provides an
19 overview and an inside look at what it means to work inside
20 a prison.  And then you'll hear from Dr. Suzanne Best, who
21 will be called as an expert witness to summarize the
22 research on the health, both psychological and physical
23 impacts of prison work, and her conclusions after conducting
24 a comprehensive study of this particular bargaining unit.
25 You will hear from some impacted employees as well.
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1           The Union will demonstrate unequivocally that
2 working in a Washington State prison, whatever your job
3 classification, carries with it impaired or reduced quality
4 of life, with substantially higher risk of injury,
5 infectious disease, sleep disruption, post-traumatic stress
6 disorder, depression, suicide, divorce, alcoholism, and
7 several stress-related health conditions.
8           We may ask ourselves:  What amount of money can
9 possibly compensate for such life impacts?  Not an easy

10 question to answer, but the Union would submit that it is
11 more than 1.3 percent, which is the current differential
12 between Teamster salary schedules and the State's general
13 salary schedule.  The highest priority of the Union's
14 membership in these negotiations is that the State do more
15 to acknowledge this important work-life difference in its
16 compensation structure.
17           Now, I made reference to the 1.3 percent, and
18 that's because in the 2005-to-2007 contract, which was the
19 first negotiated contract after implementation of the
20 Personnel System Reform Act.  The State agreed to establish
21 Teamsters salary schedules for this bargaining unit that
22 were and remain approximately 1.3 percent higher than the
23 State's general salary schedules.
24           This small differential is a token when weighed
25 against the actual internalized cost of working in a prison.
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1 Despite that, this premium has never been increased since
2 2007.  In fact, the State has consistently sought to apply
3 all wage increases and decreases to all represented
4 employees, irrespective of where they work, yet the
5 electrician and the cook and the nurse and mechanic and the
6 administrative assistant, all of these folks who work for
7 the State in different departments, they simply do not bear
8 the same risk and responsibility as their prison
9 counterpart.

10           Therefore, the State's approach, which myopically
11 seeks to apply a principle of compensation equity across
12 these classifications, is ironically not fair or just.  The
13 prison premium needs to be increased to ten percent, which
14 would then begin to reflect the real-life impacts that these
15 public servants endure for our sake and for our communities.
16           If there were ever any doubt that this issue,
17 above all, is essential to the employees that work in the
18 Washington State prison system, that doubt has now been
19 resolved.  The bargaining unit rejected the Employer's final
20 offer of a three-percent increase by a vote of 3,053 to
21 reject, 46 to accept.  This represents a 98.5 percent
22 rejection of the exact same contract proposal that the State
23 reiterates to you today.
24           The Union submits that this nearly unanimous
25 rejection vote must be understood as a symbol of widespread
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1 discontent among the prison work force, and that this sense
2 of being disrespected is dangerous tinder.  It would not be
3 consistent with the public interest to continue to ignore
4 the systemic compensation failure at the root of this
5 work-force anger.  Increasing the prison premium from 1.3
6 percent to 10 percent would also create an opportunity to
7 remedy a divisive element of the existing compensation
8 structure that is unique to this bargaining unit and that
9 exacerbates the sense of an equity.

10           You'll see that in the Assignment Pay appendix of
11 our Collective Bargaining Agreement, correctional officers
12 and classification counselors at the three largest
13 institutions - that's Walla Walla, Monroe, and Coyote
14 Ridge - as well as LPN's at Monroe, receive higher
15 compensation than their counterparts at other prisons.  This
16 was referred to as geopay.  These pay differentials were
17 proposed by the State and adopted in the 2007-to-2009
18 Collective Bargaining Agreement in response to a perceived
19 need at that time relative to recruitment and retention
20 challenges that were unique to those locations at that time.
21           Today, though, DOC's recruitment and retention
22 challenges are system-wide and they persist, despite the
23 Department's efforts, to address them without increasing
24 compensation.  This is one of the factors identified in the
25 Memorandum of Understanding, and the Union intends to
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1 present evidence to demonstrate that the Department has
2 identified recruitment and retention challenges as one of
3 its highest strategic priorities.  It shows up in the
4 Department's strategic plan repeatedly:  That it has
5 undertaken several initiatives, short of increased
6 compensation, to improve on this performance measure, and
7 yet it has essentially come up empty, making no progress
8 over the past few years.
9           The Union's director of Research, Paul Marvy, will

10 be called on to testify regarding this issue.  His
11 testimony, based on a thorough review of DOC documents, will
12 establish that the Department ranks among the worst in the
13 state in virtually every measure of recruitment and
14 retention, and that increased compensation is warranted on
15 this basis as well, but on a statewide basis, not a
16 patchwork basis.
17           The testimony from Mr. Marvy and impacted
18 employees will demonstrate that DOC is already losing
19 excellent employees to other employers, simply because they
20 pay more.  In this regard, it's important to note that the
21 State's proposal in Appendix G that would increase
22 compensation for those nine classifications that we talked
23 about earlier, in part based on recruitment and retention
24 challenges, is proposed on a statewide basis, not linked to
25 particular locales, yet the evidence will show that this
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1 proposal would only be a small bandage on the overall
2 problem of a compensation system that is not sufficient to
3 recruit and retain employees to work within the prison
4 system.  The Union's prison premium proposal is thus coupled
5 with a proposal to eliminate geographical pay distinctions
6 in the compensation structure.
7           Mr. Arbitrator, you're going to hear evidence that
8 the compensation of DOC employees has been sliding backwards
9 for a long time, while the State's compensation package for

10 employees at DOC has essentially stagnated across the last
11 six years.  In fact, there was a wage reduction of three
12 percent for two of those years.
13           The cost of living has not remained flat.  The
14 evidence will demonstrate that the overall compensation
15 presently received by DOC employees has effectively eroded
16 in value over the past decade as a result of languishing
17 wages against a rising consumer price index, coupled with a
18 substantial cost shift of health and welfare premiums onto
19 employees.
20           Will Aitchson will testify that looking at the
21 cost-of-living increases alone, and using any measure of
22 that change across time, DOC employees have lost
23 approximately 10 to 11 percent of their purchasing power.
24 An additional one percent has been lost to the health and
25 welfare premium cost shift.  The Union's proposal is modest.
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1 It would seek to recover seven percent of that lost ground
2 across a two-year contract, four percent in year one and
3 three percent in year two.
4           Now, given all of these factors, it is no surprise
5 that nearly every classification in the bargaining unit lags
6 far behind its comparables.  In an Interest Arbitration, it
7 is uncommon for the comparability evidence to be so
8 overwhelming, undisputed, and frankly depressing.  No matter
9 what study is selected, however the jurisdictions are

10 arranged or rearranged, whichever methodology is used, the
11 conclusion is the same; it's inescapable:  The Washington
12 State Department of Corrections is shamefully deficient in
13 its compensation of nearly all rank-and-file prison workers.
14           The Union could rely solely on the State's
15 comparable analysis, and the case for substantial increases
16 would be made.  However, the State's analysis with respect
17 to DOC-specific job classifications needs supplementation by
18 reference to comparable classifications at county correction
19 facilities within the state of Washington.
20           The Tedesco Law Group will provide testimony from
21 the supplemental analysis that they performed.  The State
22 objects to the inclusion of these additional jurisdictions.
23 The Union submits that there are at least five reasons why
24 it is appropriate for the arbitrator to look to these
25 jurisdictions for supplemental data:
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1           First, these jurisdictions are the State's true
2 competitors, in terms of a labor work force.  For purposes
3 of recruitment and retention, this is where DOC employees go
4 to look for other employment.  And recruitment and retention
5 obviously is identified as a consideration in the MOU.
6           Second, the State has a long history of utilizing
7 county classifications when comparing DOC-specific
8 classifications.  In the State's 2010 salary survey, which
9 included the DOC-specific classifications, the State used

10 counties and other public- and private-sector jurisdictions
11 within the State.
12           Third, the State's 2014 salary survey for non-DOC-
13 specific classifications - that would be the electricians
14 and the administrative assistants, and so forth - that
15 survey uses counties and other public- and private-sector
16 jurisdictions within the State.  What that means is that if
17 the arbitrator were to decline to use counties for the DOC-
18 specific classifications, an anomalous inconsistency would
19 result within the bargaining unit.  The methodology and
20 result of the comparable analysis would depend on whether
21 the classification at issue is DOC-specific or not.  Office
22 assistants working for DOC would benefit by the inclusion of
23 county data, the correctional officers would not.
24           Fourth, we note that the State salary survey for
25 the Washington State Patrol includes County data.
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1           And, fifth, the counties have job classifications
2 that are true comparables.  They're easily identifiable as
3 comparables to those in this bargaining unit.
4           There is one other thing that I need to make note
5 of in the opening statement, and that is that the State has
6 made an 11th-hour change in its approach to the comparable
7 analysis, and we would submit that that change is both
8 improper and incorrect.  Mr. Arbitrator, you will recall
9 that you directed the parties to exchange their comparable

10 data and analysis by August 1st.  In fact, that deadline was
11 set almost a year ago, in September of last year, and the
12 parties complied with this deadline.
13           The State submitted both its 2014 total
14 compensation survey and its correction-specific final report
15 from Segal by that deadline.  Likewise, the Union submitted
16 its analysis performed by the Tedesco law firm, as I just
17 described it, and yet we were surprised to find that at the
18 very last minute, and I do mean that - it was within the
19 last few days - the State now seeks to take a completely
20 different approach with respect to the data, the comparable
21 classification, and the methodology with respect to the
22 position of correctional officer, presumably because it is
23 the classification with the largest number of incumbents.
24 This new study contains elements that cannot be fairly
25 reviewed and analyzed by the Union with adequate time to
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1 respond, and it should be rejected.
2           Moreover, the evidence will establish that the new
3 study contains significant errors that skew the results in
4 the State's favor and that are inconsistent with every other
5 earlier study conducted by the State itself.  Incredibly,
6 though, even after this last-minute inaccurate and, some
7 might say, desperate rejiggering, and even if the arbitrator
8 were to accept the State's proposal to focus solely on the
9 10-year or 15-year officer, correctional officers still are

10 found to fall eight to ten percent behind the average of the
11 comparable jurisdictions.
12           The State also seeks to diminish the yawning gap
13 between the pay of DOC employees and their counterparts by
14 asking the arbitrator to compare the top step of State
15 employees' pay with the mid-step of their comparables.  In
16 other words, as a matter of policy, the State would have you
17 hold that the most experienced senior DOC employees should
18 be paid the same as those in other jurisdictions who have
19 not yet achieved full journey status.  Counsel's articulated
20 rationale for such a see-saw approach to compensation,
21 however clever, will not withstand scrutiny.
22           The Union's proposal on comparables contains a
23 provision that would enable employees to catch up to the
24 comparables by the end of the Collective Bargaining
25 Agreement, with half of the gap closing on the last day of
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1 the agreement.  Specifically after all other increases are
2 adopted, the Union would propose closing 25 percent of any
3 remaining gap at the beginning of year one, another
4 25 percent at the beginning of year two, and the remaining
5 half at the end of the contract.  There is, from our
6 perspective, simply no reason why State of Washington DOC
7 employees should continue to lag behind the average of the
8 comparables.
9           The Union's proposal also contains a provision to

10 address supervisory compression by creating a minimum five-
11 range, or twelve and a half percent spread, between
12 classifications and their immediate subordinates.  This
13 proposal is necessary to address a problem within the
14 existing DOC compensation structure, namely that there is a
15 high degree of compression between some supervisors and
16 their immediate subordinates.
17           The evidence will establish that the most
18 challenging problem exists as between officers and
19 sergeants.  Officers are disinclined to promote to sergeant
20 because there is currently only a four-range, or ten percent
21 pay differential, a difference they can easily make up by
22 working an overtime shift in a month.  The additional
23 compensation is simply not adequate for the additional
24 responsibility, and this is borne out by comparable
25 analysis.  Mr. Aitchson will testify that, on a nationwide
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1 basis, the spread between correction officers and sergeants
2 is typically 15 percent or more, and the comparable analysis
3 undertaken by the Tedesco Law Group will bear this out.
4           Finally, making this change will not create a
5 compression problem at higher levels of the structure
6 because, the evidence will show, lieutenants are paid well
7 above sergeants.  The Union will demonstrate that there are
8 numerous other classifications affected by this same
9 problem.

10           The Union, you will see in our proposal, also
11 requests that nurses, not just registered nurses but LPN's,
12 receive a supplemental shift premium in Article 32.16, and
13 that overtime-exempt employees receive $125 for each day on
14 standby status like their comparables in other jurisdictions
15 and contract worker counterparts at DOC, rather than the
16 current $25 rate in the contract.  This proposal is found in
17 Article 32.17.
18           Now, faced with the vast weight of evidence that
19 justifies substantial wage increases for the entire
20 bargaining unit, the State emphasizes issues around its
21 ability to pay, and, in particular, the State's overall
22 financial condition.  The Union will offer several
23 responses:
24           First, in the Interest Arbitration context,
25 arbitrators have consistently held that even in difficult
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1 economic times, ability to pay is one factor that must be
2 weighed in the context of evaluating all of the other
3 considerations, and not a trump card that justifies complete
4 inaction where there are wage deficiencies.
5           And this point is especially true in this context
6 because, as you are aware and as the Memorandum of
7 Understanding makes clear, the award that you will issue is
8 not binding on the Office of Financial Management or the
9 Washington State legislature.  The Office of Financial

10 Management must still certify to the Governor that the award
11 is financially feasible, and all State expenditures,
12 constitutionally, must be approved by the legislature.  In
13 this way, the award that you are issuing is declaratory as
14 to what compensation structure should exist for DOC, or,
15 said differently, the State still holds a financial
16 feasibility trump card.
17           As to the State's ability to pay, relative to the
18 evidence you'll hear in the hearing, the Union will
19 introduce evidence to establish three very important points:
20 First, in percentage terms, the State of Washington spends
21 less of its General Fund budget on Corrections than any
22 other western state and substantially less than the average
23 of all western states.  Therefore, as a percentage of
24 General Funds spent, Corrections is a very low percentage.
25 In this light, the State's ability to pay, when viewed as a
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1 budgetary choice, relative to other budgetary choices, we
2 would submit is substantially untapped.
3           Furthermore, the general economic trend,
4 nation-wide and in terms of State revenues, is up, not down.
5 The evidence will establish that, while the future is never
6 certain, all indicators suggest that the State can expect
7 continued growth, and therefore a continued increase in
8 General Fund revenue.
9           And, finally, the Union will submit evidence that

10 the State has internal service funds with substantial fund
11 balances that are not only available for General Fund
12 purposes, but, as a matter of federal law, those excess fund
13 balances should be returned to the General Fund.
14           Mr. Arbitrator, this case is of critical
15 importance to all of the correctional workers and to their
16 union.  It really tests whether longstanding and serious
17 compensation deficiencies that now threaten operational
18 efficacy will endure simply because they are expensive to
19 fix.
20           The Department, the State, and its citizens
21 benefit every hour of every day that its correctional
22 workers put themselves in harm's way for the sake of the
23 Department and the public at large, and it cannot continue
24 to be that these employees continue to internalize some
25 portion of the cost of the work by being undercompensated.
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1 They deserve fair compensation for this critical
2 public-safety work, compensation that recognizes the harms
3 they absorb by virtue of performing the work, compensation
4 that is aligned with their counterparts in other comparable
5 jurisdictions, and compensation that allows them to maintain
6 those standards instead of forever backsliding against a
7 rising cost of living.  Thank you.
8               ARBITRATOR:  Thank you.
9           Off the record.

10                           (Off-the-record discussion.)
11               ARBITRATOR:  While we were off the record, I
12 pointed out that the terms of the MOU we list as one of the
13 factors to be considered retention but not recruitment,
14 whereas the usual formulation is recruitment and retention,
15 and the parties agree that recruitment, and as well as
16 retention, is an appropriate consideration in this case
17 whether as an expanded sense of retention or whether
18 recruitment should be considered as a traditional other
19 factor.
20           And secondly, I disclosed, which I don't think was
21 any surprise to anybody, that over the last 30 years I have
22 done a series of cases with Will Aitchson and with Mike
23 Tedesco.  Will, as I understand it, is going to be a witness
24 for the Union.  And an attorney from Tedesco's firm that I
25 have not had previously cases will also be a witness.  And
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1 Otto kindly indicated that he has no problem with that, as
2 long as I have no -- sometimes they win, sometimes they
3 lose, sometimes they're angry, sometimes they're happy.
4           And I think, with that, we turn to opening
5 statements from the Agency.  Otto?
6               MR. KLEIN:  Thank you very much.  Good
7 morning, Mr. Arbiter.
8           If you could look at Exhibit 1.2 in our notebook,
9 and I think you were looking at it a few minutes ago, it's

10 the list of factors to be considered in the parties'
11 proceeding.  This is the stipulation, or the MOU.  I'd like
12 to turn your attention to the very first factor which is
13 listed.  That factor is:  "The financial ability of the
14 Department of Corrections to pay for the compensation and
15 benefit provisions of a collective bargaining agreement."
16           As you know, some statutes - indeed, I think most
17 of arbitration statutes generally that you see - consider
18 ability to pay, but often it's not listed.  Often it is one
19 of the other factors that gets considered.  Here, the first
20 factor is the financial ability of the Department of
21 Corrections to pay.  We think that factor is something that
22 you're going to -- is important and something that you're
23 going to hear a lot about.
24           It's important, however, to put that testimony in
25 context; that is, as we talk about where we are today and as
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1 we talk about where the work that's being done currently, in
2 terms of what's going to be available for funds for DOC in
3 the next biennium, it's important for you to have an
4 understanding of where we've been.  As you know, we've just
5 come through the Great Recession.  As I'm sure you've heard,
6 coming through the recession has been much slower than
7 anybody anticipated.  Rather than -- the economists would
8 tell us, rather than getting a "V" out the recession, we've
9 had a "U," and indeed a "U" with a slow upturn on the

10 right-hand side.
11           You'll hear testimony from the witness from the
12 Department of OFM about this.  You'll hear testimony about
13 the efforts that have been made statewide in order to try
14 and deal with, over time, the economic reduction in revenues
15 that the State has incurred.  The changes have been
16 significant.  You will hear testimony from the Department of
17 Corrections about efforts they have made over the last
18 several years in order to reduce where -- their funding in
19 order to get their budget to a point where it is -- they
20 have -- they're spending an amount that is consistent with
21 what they have.  Tremendous efforts were made.  McNeil
22 Island was closed.  There were other facilities that had to
23 be closed.  You'll hear lots of testimony about all that.
24           Why is that important?  It's important because
25 currently, as you will hear, OFM, in looking prospectively,
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1 has seen the need to say to every agency in the State,
2 including Department of Corrections:  "You need to return a
3 budget to us for the next biennium which cuts by 15 percent
4 what you would have spent if you carried forward what you're
5 doing in the 2013-through-2015 biennium."
6           I suspect you're looking at me and saying:
7 "Klein, how that can that possibly be, given that I know
8 revenues at the State are increasing some?"  And you're
9 right.  You'll hear that, in fact, revenues are increasing

10 some.  Unfortunately, they're not increasing as fast or as
11 quickly as we had hoped.
12           But, at the end of the day, there is one factor
13 which is overriding the process.  It is what I will call,
14 for lack of a better term, the giant elephant in the room.
15 That has to do with the McCleary decision.  McCleary is a
16 case that was filed several years ago against the State of
17 Washington, saying that the commitment to public education
18 by the State was not at a level it should be and that that
19 violates the State Constitution.  Supreme Court said:
20 "You're right.  State, you need to by fiscal year, by FY18,
21 have gotten to a level where you are committed -- you're
22 funding completely and at the commitment that is required by
23 The Constitution."
24           Earlier this year, the Court requested a report
25 from the State on what it was doing, because the decision
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1 had said:  "You have to incrementally fund that in over
2 time.  You can't ignore it and just come in in 2018.  You
3 need to be making significant and substantial progress."
4 And, by the way, we have included for you in the materials,
5 for your reading enjoyment in the evening, a copy of the
6 McCleary decision, as well as a couple of recent orders.
7               ARBITRATOR:  Where is that?
8               MR. KLEIN:  Where is that?  It is -- I will
9 tell you.  It's back in Section 3, and it is 3-6.

10               ARBITRATOR:  So the last development that I
11 heard of was a petition by -- I don't know what the
12 collective word is for a bunch of governors -- but a flock
13 of ex-governors asking the Court to delay its ruling on the
14 contempt motion until the close of the legislative period.
15 Is that still the last -- has there been Court response to
16 that --
17               MR. KLEIN:  There has not been a court
18 response.
19           So you are aware -- and we've included at the end
20 of the materials the Notice to Show Cause to the State, and
21 under the Notice to Show Cause the Court has said to show
22 cause why the State shouldn't be held in contempt.  Included
23 in that were some very significant potential remedies that
24 the Court said it was looking to see whether it should
25 impose.  Those included prohibiting expenditures on certain
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1 matters until the Court's ruling is complied with, ordering
2 the legislature to fund specific amounts, ordering the sale
3 of State property to fund constitutional compliance.
4           You'll hear from OFM Witness Pannkuk that the
5 expectation is, as they are working through the budget for
6 this next biennium, the State will be committed, required,
7 to send $1.2- to $2 billion additional dollars; $1.2 - to
8 $2 billion additional dollars.  If you're going to have --
9 and he will talk about the size of the General Fund and what

10 that means in terms of the budget, but it's a very, very
11 significant amount, and it's that -- and some other factors
12 that he will talk about is why agencies, not just DOC, but
13 everyone else at the State is being asked to reduce by
14 15 percent where they are.
15           You will hear from DOC that that's -- given the
16 context of where they've been, where they've already made
17 very significant cuts.  They're currently at a place where
18 wages and benefits is about 67 percent of the entire budget,
19 that when you are talking about now talk -- now having an
20 additional 15 percent, which is in the range of $250- to
21 $280 million, it is a very, very, very difficult assignment.
22           The State recognizes that employees, much like
23 everyone else at the State, but the employees have not
24 received raises over the last several years.  They have
25 suffered as well, if you will.  Even though -- or despite
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1 the McCleary and the other issues related to the State
2 budget, you'll hear, and as Mr. Thal has already indicated,
3 the State proposal to the DOC group was for a three-percent
4 increase immediately.  You'll hear testimony that there was
5 discussion, and initially the proposal had been to bifurcate
6 that, to have an increase in the first year and then the
7 second.  The decision was made, however, to put all the
8 money into the first year, given that employees had not had
9 an increase and thought it was important to get the money

10 into the first year.
11           The cost of the State's proposal - that is, the
12 three percent - and the range adjustments that the State is
13 proposing is about $20 million over the course of the
14 biennium.  I think the exact number is closer to 23, but
15 we'll use 20 for purposes of this analysis.  We have had
16 some difficulty trying to cost the Union's proposal, and
17 we'll explain why it is very difficult to do.  But using the
18 most conservative methods we could, we have concluded that
19 the Union's proposal will cost upwards of $120 million over
20 the course of the biennium, so we are talking about a
21 $100 million gap-plus.  In the context of the financial
22 constraint, in the context of Factor 1 in the list in the
23 MOU, that's a very significant consideration.
24           There are other factors, however, which we think
25 are important, and we certainly have a different take than
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1 does the Union on several of them.  You'll get from us
2 statistics on hiring, statistics on the efforts, both the
3 process and the efforts to be made, and also real numbers
4 about what's going on.  You'll hear that last year there
5 were about 5,300 applicants for correction officer at the
6 State of Washington.  You'll hear that for two LPN 2
7 openings -- or there were two positions that were filled for
8 LPN 2; there were 178 applicants.
9           Let's talk about turnover for a moment.  The State

10 has records that they do for every agency with regard to
11 turnover:  What's the percentage of turnover that you have.
12 And if you compare DOC with other State agencies, and
13 specifically other large State agencies, DOC's turnover is
14 less than most of them.  It's less than the State Patrol,
15 it's less than DSHS, it's less than Employment Security.
16           There's also data that the DOC tracks with regard
17 to turnover, and again while it's -- anytime you're losing
18 people -- you don't want to lose people, so any turnover --
19 no turnover is good, but you're always going to have some
20 turnover.  But, looking at it, we do believe we've made
21 progress and we do believe we're making progress on the area
22 of turnover.
23           Another area for consideration, and admittedly
24 it's the difficult one, is Washington's classification
25 system.  The vast majority of the classifications in the
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1 Teamsters unit are not Corrections-unique; that is, we have
2 classifications -- of the 120 or so classifications, there
3 are 10 or 12 which are unique to the DOC:  correction
4 officer, correction sergeant, for example.  The others are
5 all classifications that there are lots of other employees
6 in throughout the State.  One example would be -- we're
7 going to give you testimony and give you exhibits that go
8 through each of the classifications, how many employees
9 there are elsewhere, and how many other -- how many other

10 agencies those employees are in.
11           Why does that make a difference?  To the State, it
12 makes a significant difference.  If we have -- let's take an
13 administrative assistant.  That's the first class.  When you
14 look at the alphabetical listing, the first class you're
15 going to see is - surprise, surprise - is administrative
16 assistants.  I think the Administrative Assistant 3 is the
17 one that has the largest number of employees in this
18 particular bargaining unit.  If you look at the data first
19 and you look at the wage proposal of the Teamsters, the AA-3
20 would receive in the first year about a 24 and one-half
21 percent increase prior to the time any market adjustment is
22 made, 24 and a half percent the first year.
23           If we have AA-3's, and I think the number is 54
24 different agencies around - we'll look at the data a little
25 bit and see whether I remember correctly or wrongly - but
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1 it's something like that.  There are a lot of other
2 employees who are AA-3's, and we have one group at the State
3 who is about getting paid significantly not 1.3 percent but
4 a whole lot percent more.  As you'll hear from the State's
5 folks, they have real concern about the impact that's going
6 to have within the classification across the State with
7 causing people, in essence, to migrate from agencies where
8 they are to DOC.  While one might myopically say, "Well,
9 good for DOC," from the State's perspective it's not so

10 good.  It's a significant issue.
11           With regard to comparables, again we'd ask that
12 you look at the MOU, which I think you have in front of
13 you --
14               ARBITRATOR:  Yes.
15               MR. KLEIN:  -- the MOU says that the
16 comparison of the hours and conditions of employment, and
17 this is Factor 4 -- and, by the way, I think this language
18 parallels the State troopers; that is, it doesn't say
19 "wages, hours, and conditions," rather it says "hours and
20 conditions," and as you -- certainly our position is, as
21 with the State troopers, that that includes a wage
22 comparison as well.
23           "Comparison of the hours and conditions of
24 employment of personnel involved in the proceedings with the
25 hours and conditions of employment of like personnel of like
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1 state government employers of similar size in the western
2 United States" - "like state government employers of similar
3 size in the western United States."
4           You will hear that the process utilized initially
5 by the State was to gather information from the western --
6 the continental western states in the BLS western region.
7 That was a list of, I think, ten different jurisdictions or
8 ten different states, and ultimately narrowed that down to
9 five states.  Those states are Arizona, Colorado, Oregon,

10 Nevada, and Utah.
11           Two of those states are like Washington.  Two of
12 those states have ranges that you move through.  So if you
13 look at the Teamsters contract, you'll see that an employee,
14 when they begin in a position, move through every six months
15 or a year until they get to what's called Step L, or
16 sometimes it's called the top step, in four and a half
17 years.  There's then a Step M, which is out and comes, I
18 think, sometime -- ten and a half or eleven years.  In
19 Oregon and in Nevada, a similar kind of system.
20           In the other three states, however, you don't have
21 steps.  You do -- I should say, in the early years of
22 Arizona you do, but -- and we'll get this information for
23 you.  In the other states what you have is a range.  You
24 have a minimum and you have a maximum.  One of the things
25 you'll get is information that shows you where employees are
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1 in those states so you can at least get a sense of -- and
2 it's with regard to correction officers, which is the
3 largest group, so you can just see where they are and get a
4 take.  Included will be some information where you can look
5 at where employees are at 10 and 15 years, so you can see
6 that.
7           But what is important is, we think in -- we
8 recognize that somehow you have to try and get a methodology
9 and figure out:  What do I do with all of this data that the

10 Union and the Employer has given me?  And the position of
11 the State is that you should do with the Correction stuff
12 what the State does with regard to its own survey, and that
13 is, its own survey includes, again, a large number of both
14 public and private employers.  What the State has done is,
15 it says, recognizing again this kind of differential applies
16 there, is to look at the max, or the Step L, so it's not the
17 very top, and compare with the midpoint of the range in the
18 market, whatever it is that you're comparing it with.
19           We believe, when you do that, that's -- in a case
20 like this, where you have large numbers of employees who
21 aren't going to get to the top of the range, that that's the
22 best way to look at the data.  Understand there's several
23 different ways you could look at the data, but we think
24 that's going to be the best, and you'll hear about why that
25 is.  We agree that when you look at the data for the -- in
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1 many classifications, there's a difference in terms of where
2 the State employees are and where the comps, the five states
3 are.  Don't disagree with that, and we'll go through and
4 look at that.
5           At the end of the day, where we come out is,
6 first, we don't think the differences are anywhere near as
7 great as what the Teamsters have suggested they are.
8           Second, while we recognize the stresses, we
9 recognize the dangers that especially healthcare

10 professionals who are providing medical attention to
11 inmates, that the correction officers have with regard to
12 their hour-by-hour interaction with inmates, that that's
13 clearly a factor in compensation, but we believe that that
14 factor is taken into account when you're looking at other
15 correction officers at other states.  In all cases, the
16 impact of those factors is taken into account, because the
17 officers in Colorado or at Arizona also have danger in their
18 jobs, also have stresses in their jobs.
19           With regard to the proposals, we believe the
20 State's proposal, and that the evidence will support that
21 the State's proposal is, while not as much what the State
22 would like to do, not as much as what DOC would like to do,
23 given the financial constraints placed upon the Agency, the
24 appropriate and the right award.  Thank you.
25               ARBITRATOR:  Thank you.  Which reminded me as
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1 you went along, in turn, of two things that the record
2 should note.  One is that I spent the last several weeks
3 doing the '15-17 Interest Arbitration for the deck hands,
4 the IBU unit at the ferry system, and so I have already had
5 the pleasure of hearing at least a portion of the State's
6 ability-to-pay argument with respect to economic conditions
7 in the State of the General Fund.
8           And as you were talking about the period of
9 recovery, Otto, I was thinking 60 months, 60 months to get

10 back to the same employment numbers as there were before the
11 beginning of the drop.  So everyone knew that, but the
12 record should know that as well.
13               MR. KLEIN:  Lucky you.  You get to hear it
14 again.
15               ARBITRATOR:  I know.  Gosh, one more time and
16 I'll be able to do it.
17               MR. KLEIN:  We'll take you on the road.
18               ARBITRATOR:  I'm sure you all are probably
19 aware, but the record should know as well that over the
20 years I have had the pleasure of doing a variety of hearings
21 inside correctional institutions.  I don't know that I've
22 ever done one inside Washington.  I have done them inside
23 Oregon, I have done them inside Alaska, so I have -- I know
24 the Union probably would have liked to do one of these on
25 site, just to make sure that the arbitrator had some sort of
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1 at least slight grip on the nature of that experience, and I
2 should tell you that I have had the benefit of that on more
3 than one occasion over the years.
4           And are we ready to go or do you want to take a
5 minute?
6               MR. KLEIN:  Why don't we take a couple
7 minutes.  Is that okay?
8               ARBITRATOR:  Sure.  Five minutes.
9           Off the record.

10                           (Hearing at recess.)
11               ARBITRATOR:  Back on the record after a few
12 minutes and turning to the State's first witness.
13               MR. KLEIN:  We'll call Scott Frakes
14

15                        SCOTT FRAKES,
16    witness herein, having been first duly sworn on oath,
17           was examined and testified as follows:
18

19               ARBITRATOR:  Please spell your name for us.
20               THE WITNESS:  First name is the common
21 spelling, S-c-o-t-t, last name Frakes, F-r-a-k-e-s.
22               ARBITRATOR:  Thank you.
23           Otto?
24 ///
25 ///
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1                      DIRECT EXAMINATION
2 BY MR. KLEIN:
3      Q.   Mr. Frakes, who do you work for?
4      A.   I work for the Department of Corrections,
5 Washington State.
6      Q.   And what do you do?
7      A.   I'm a deputy director of prisons, Command A.
8 There are twelve prisons in our system, and six of those are
9 in Command A.  I have administrative oversight of those six

10 prisons.  The six superintendents report to me.
11      Q.   Which are those prisons?
12      A.   I have the Washington State Penitentiary, Walla
13 Walla; Coyote Ridge Corrections Center, Connell; Clallum Bay
14 Bay Correction Center in Clallum Bay; Olympic Corrections
15 Center south of Forks, Washington; Stafford Creek
16 Corrections Center, which is just west of Aberdeen; and
17 Cedar Creek Corrections Center near Littlerock.
18      Q.   I'll bite.  Where is Littlerock?
19      A.   Littlerock is 15 miles or so south of Olympia.
20      Q.   How long have you been with the Department of
21 Corrections?
22      A.   It will be 32 years August 31st.
23      Q.   Can you briefly take us through your 32 years?
24      A.   August 31st, 1982, I started as a correctional
25 officer at the Washington State Penitentiary.  I left there
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1 in November of 1987, promoted to Olympic, then Clearwater,
2 Olympic Corrections Center as a correctional sergeant.
3 While at what became Olympic Corrections Center, I promoted
4 to lieutenant and then captain.  In early 1991, I
5 transferred over to Coyote Ridge, the then new Coyote Ridge
6 Corrections Center, as a captain.
7           I took a transfer to McNeil Island as captain in
8 February, I believe it was, 1995.  While at McNeil Island, I
9 first got a temporary and then a permanent promotion to

10 associate superintendent.  In the year 2000, I helped open
11 Stafford Creek Corrections Center as an associate
12 superintendent.  I returned back to McNeil Island and was
13 there from 2001 through most of 2002.
14           I went back to Stafford Creek at the end of 2002
15 as an associate superintendent, and April 1st, 2005, I
16 promoted to superintendent of Coyote Ridge Corrections
17 Center.  I was there until the end of June 2008, when I was
18 asked to go to the Monroe Correctional Complex and be the
19 superintendent of that facility.  And then April 1st, 2012,
20 I went to headquarters as deputy director.
21      Q.   What I'd like you to do is, if you could open --
22               MR. KLEIN:  Do we have another book?  Would it
23 be possible for the witness to use the court reporter's
24 book, please?
25               ARBITRATOR:  Yes, indeed.
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1      Q.   (By Mr. Klein)  Mr. Frakes, I'd like you to look
2 at Exhibit 2-1.  Do you have that in front of you?
3      A.   Yes.
4      Q.   And is this a fact sheet that the Department of
5 Corrections puts together and puts out?
6      A.   Yes, it is.  It's typically updates of every
7 quarter.
8      Q.   What I'd like to do, in either referring to this
9 or just from what you know, tell us a little bit about the

10 Department of Corrections so we have a little better
11 understanding of what the Department does.
12      A.   We're made up of 12 prisons, which are secured
13 facilities; 16 work releases, which are considered --
14 there's actually a term for it, and it goes right out of my
15 head, but they are not secured facilities.  They're a place
16 where offenders are housed and then work in the community,
17 running about -- and of the 12 prisons, that includes two
18 that house female offenders, Washington Corrections Center
19 for Women and the Mission Creek Corrections Center for
20 Women.
21           So, in total, about 18,000 offenders in
22 confinement, about 16,745 at this point that were in
23 prisons.  And we're running, actually, a little above
24 capacity and will continue to do so for some time to come.
25 At the time of this, March 31st, we were at 101.4 percent
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1 over capacity.
2           So other facts about this would be:  Predominantly
3 a male-offender system, but the female population has
4 continued to grow disproportionately, which has led to some
5 overcrowding, or at least crowding issues for that
6 population.
7           Racial breakdown is not consistent with the State
8 of Washington general population, and I'm not going to try
9 to pretend I can give you the accurate numbers, but I know

10 there is some disparity in those numbers.
11           It notes at the bottom of the first column that
12 the average length of stay is just short of two years, or
13 23.4 months.  We have, about, a little over 50 percent of
14 our population that's doing five or more years, which I
15 consider to be a substantial amount of time.  Or if you look
16 at the Over Ten Years/Life Without Release group, we're
17 nearly 40 percent of that population.
18           It's a population of offenders that are fairly
19 violent, that have a high risk to reoffend, and that's a
20 reflection of all the alternative sentencing that's
21 available in Washington; it keeps offenders out.  So today
22 we know that about 70 percent of the offenders that are in
23 our system have some type of a violent offense, and
24 another -- of the remaining 30, about half those have some
25 violence in their past, so about 85 percent of the offenders
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1 in the system do have violence in their criminal history.
2           And I think that covers --
3      Q.   You mentioned that there are some -- the work
4 release or community-based work.  That is done outside of
5 the prisons part of DOC?
6      A.   Those 16 work releases are out in the communities
7 around the State of Washington.  The buildings typically
8 will have some level of confinement, but the men and women
9 housed there leave at the appropriate time of the day to go

10 wherever it is they work, and they come back and then go to
11 other outings, and they're out in the community without any
12 direct supervision.
13      Q.   In addition to the Teamsters, is there another
14 fairly large, but not as large, bargaining unit?
15      A.   Most of the community corrections staff are
16 represented by the Washington Federation of State Employees.
17      Q.   Is that unit about 1,000 or so?
18      A.   That sounds --
19      Q.   If you're not -- we'll have other people testify
20 to it, so we'll get into that.
21      A.   Yeah.
22      Q.   I'd like you to look at Exhibit 2.2, if you could,
23 please.  Can you first just tell us what this is?
24      A.   This is a facility -- it's called "Facility at a
25 Glance."  It's a brief facility overview document that can
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1 be provided to anyone that's interested; the public.  We
2 produce them for anyone that might have interest in any one
3 of our 12 facilities.  The example here is for the
4 Washington State Penitentiary.
5      Q.   And if you continue through the exhibit, does it
6 have similar descriptions for each of the facilities?
7      A.   Yes, it does.
8      Q.   If looking at the first one, the Washington State
9 Penitentiary in Walla Walla, down at the -- where it says

10 "Facility at a Glance" heading, second level down it says --
11 or second line down it says:  "Custody Levels: IMU, Close,
12 Medium and Minimum."  Can you tell us what -- first, when
13 we're talking about custody level, what does that mean?
14      A.   Within our prison system, we use a classification
15 system that is based on levels of custody.  Within our
16 prison system, we use those designations.  The penitentiary
17 actually has all of our different classifications, with the
18 exception of what we refer to as long-term minimum, or MI-3.
19           In terms of, I don't know, scale of
20 restrictiveness - how is that for a term? - minimum is just
21 that; it's our least restrictive housing level, least
22 restrictive custody level.  Offenders in minimum custody
23 have a fair amount of open movement.  In our minimum
24 facilities, they typically have some opportunities to work
25 out in the community.  They're under supervision, but
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1 they're out in the community doing work for the Department
2 of Natural Resources or a variety of other community work
3 crews.
4           At every custody level above that, those offenders
5 are housed in a true security perimeter, so they're behind
6 two fences, with some kind of detection systems.  And then
7 as we move up from a physical security standpoint, the
8 higher the custody level, the more restrictive -- or the
9 more control we have over the amount of movement of the

10 offenders, the more physical security barriers we have.
11           So, at an MI-3 facility, the offenders will
12 typically carry keys to their rooms.  You call them cells,
13 but they're really rooms.  They come and go through the
14 campus with just minimal supervision, and they are able to
15 pretty much go about their business without a lot of control
16 from staff, but there is always a staff presence and there
17 are certain areas that are under direct control.
18           When you move to medium custody, it's more likely
19 that the offenders have to be either let into their cells,
20 let out of their cells, or some level of control.  At 9:00
21 at night, they're probably locked into those cells.
22           At close custody, we control pretty much
23 everything - all of the doors, all of the movement - so it
24 becomes very restrictive, but offenders still move without
25 restraints, as long as they're behaving.
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1           At out intensive management level, or maximum
2 custody, our highest level, offenders are always in
3 restraints when outside of their cell.
4           So that describes, kind of in general, how that
5 works.  There are a lot of nuances to that as well.
6      Q.   Is the reference at "Custody Level" to IMU the
7 intensive management that you just referred to?
8      A.   IMU stands for Intensive Management Unit, so
9 that's the building.  IMS refers to Intense Management

10 Status, and that's status.  Then the actual classification
11 is called maximum custody.
12      Q.   So are there differences between different
13 facilities in terms of whether -- what levels of inmates
14 that they house?
15      A.   There are.  The penitentiary and the Monroe
16 Correctional Complex and the Washington Corrections Center
17 for Women are the three facilities that have all or almost
18 all custody levels within that campus.
19           Many of our other facilities will have one or two,
20 maybe three custody levels, but typically one or two.  And
21 then we also have stand-alone minimum facilities, which
22 include OCC, Cedar Creek, the Mission Creek Corrections
23 Center for Women, and Larch Corrections Center, and those
24 facilities are all located out in the forest.  Mission Creek
25 is the only one that no longer works directly with the
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1 Department of Natural Resources.  Again, I talked about how
2 those are -- while they do have a secured perimeter, a
3 single fence and some, you know, control-point locks,
4 they're not a true security perimeter, in the sense of being
5 able to ensure that people can be kept inside of them.
6      Q.   You referenced Cedar Creek, and I think the third
7 facility in appears to be -- is that the Cedar Creek that
8 you're referring to?
9      A.   Yes.

10      Q.   And so, there, it looks like the custody level is
11 minimum, and I think that's what you were just describing?
12      A.   Correct.  We refer to them as stand-alone minimum
13 facilities.
14           We also have co-located minimum facilities that
15 are on the grounds of a major institution, such as the
16 Monroe Correctional Complex, Coyote Ridge Corrections
17 Center, Airway Heights.
18      Q.   Well, are there differences in the work that would
19 be performed at, say, a Cedar Creek as compared with the
20 Washington State Penitentiary?
21      A.   A lot of the work -- specific to correctional
22 officers, a lot of the work is very similar.  They perform
23 counts, they perform searches, they direct movement or watch
24 movement, they interact with the offenders to give
25 direction.  The more restrictive the custody, in general,
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1 the less interaction there is, direct interaction, between
2 the staff and the offenders and the particular correctional
3 officers.
4           For a closed custody, we use control booths to
5 operate almost all of the doors.  We have staff that stand
6 to watch movement.  They stand where they can observe
7 movement and can interact and address behavior, but, for the
8 most part, there's not too much interaction.
9           At maximum custody, the interaction is very

10 directive.  The offenders are always moving in restraints,
11 and there's not too much conversation about anything except
12 for:  "Put your hands behind your backs, do this, do this,
13 we're going this direction."
14           At the other end of the spectrum, at minimum
15 custody, the staff have -- even though there are fewer
16 staff, the staff have much greater interaction with the
17 offenders.  That population is four years or less from
18 release, has a set release date, has behaved in such a way
19 that they've demonstrated they can be safely housed in a
20 minimum facility.  So, at that level, the staff tend to
21 interact with the offenders differently than we see in the
22 major institutions, in the sense of more conversations
23 around how the offenders might improve their behavior, might
24 improve -- what programming might assist them.
25           Also at our minimum facilities the correctional
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1 officers supervise community work crews, so they take eight
2 to ten offenders out in a van and go out about anyplace you
3 can think of in Washington State and perform work for other
4 government agencies, for nonprofits and charitable work.
5      Q.   Earlier in your testimony, you had testified that
6 one of the things that would be done would be counts.  Can
7 you tell us what a count is?
8      A.   On the short list of things that we have to do
9 well and without fail is count offenders.  We always need to

10 be able to account for offenders, but at least three times a
11 day, one for each designated work shift, we do a physical
12 count to ensure that the right number of offenders that have
13 been determined to be assigned to the facility are still
14 present and can be counted.
15           In addition to the minimum of three -- most
16 facilities usually do four or five of what is referred to as
17 formal counts, where the offenders are either in their
18 cells, at their bunk, or standing in some way.  And then if
19 there's any issue in not verifying that initial count, then
20 staff will do a picture-card count, where they actually have
21 a photo of the offender and they find that offender, one by
22 one, until they have counted and accounted for every
23 offender in the facility.
24           Within work areas and at minimum security
25 facilities, they also do informal counts, where staff are,
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1 just on a regular basis, looking for and verifying that the
2 offenders in their general area are there and can be
3 accounted for.  If they can't locate them and they've used
4 the different methods they have to try to locate them,
5 they'll notify their supervisor, and there may be a decision
6 to call a formal count at that moment, which was very
7 effective last week at Olympic Corrections Center when we in
8 fact had an escape.  It was because of that informal count
9 that staff said, "We can't find somebody."  Sure enough, the

10 better news was that 16 hours later we found the offender
11 and brought them back to the facility.
12      Q.   You've used the phrase "secured perimeter" at
13 times in your testimony.  Can you tell us a little more what
14 that means?
15      A.   Our major institutions, MI-3 custody and above,
16 long-term minimum custody and above, use a security
17 perimeter.  It will be a combination of two fences.  If
18 constructed today, they'll be 20 feet part, they'll be
19 12 feet high.  We have variations, because our facilities go
20 back a long way, but today's standards are 20 feet apart,
21 12 feet high.
22           They'll have a certain amount of razor wire that's
23 on the fence, as well as in between the fences.  The more
24 secure the facility, the more razor wire we use.  There will
25 be some type of detection system, either motion detection,
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1 microwave detection points anyplace where you walk through
2 the perimeter or drive a vehicle through the perimeter, and
3 then either a combination of towers and roving patrols, or
4 in our newest facilities we've gone to just roving patrols,
5 a vehicle with an armed staff member -- or two vehicles with
6 armed staff members that are constantly driving that
7 perimeter road on the outside.
8           At minimum facilities, I referred to those as a
9 secured perimeter.  It's a single fence.  Depending on when

10 it was built, it will be 10 to 12 feet high.  It would have
11 barbed wire and/or maybe some razor wire on top of it, but
12 not a lot.  Most, if not all, of the gates are manually
13 controlled, with no type of detection system on the fence,
14 so they provide a barrier, but they're not a true security
15 perimeter.
16      Q.   With regard to either the security perimeter or
17 the secured perimeter, will there be buildings or facilities
18 of some kind which are DOC but are outside the secured or
19 the security perimeter?
20      A.   Yes, with one -- I would say with one exception
21 being Clallum Bay Corrections Center, but even at Clallum
22 Bay there's a motor pool and a warehouse and a few other
23 buildings that are outside the security perimeter.
24 Typically, the administrative buildings in all of our
25 facilities, except Clallum Bay, are outside of the security
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1 perimeter as well.
2      Q.   So will there be -- let's take administrative
3 assistants, my favorite classification, since it was at the
4 top of the list.  If I'm an AA-3, would all of the AA-3's be
5 inside the secured perimeter, or how would -- I mean --
6      A.   That's a good job classification to point to.
7 There would be -- typically there would be some working in
8 the administrative building that's outside of the secured or
9 security perimeter, and there would be some that were

10 working inside the security perimeter.
11      Q.   We've talked about -- we've covered correction
12 officers and the administrative assistants.  Are there a lot
13 of other employees who work at the prisons?
14      A.   What I tell people when I'm talking about the
15 world of prisons, and especially a large complex like
16 Monroe, like the Washington State Penitentiary, they're a
17 city within themselves.  Just about any job classification
18 that you could think about out in the community, you may be
19 able to find within that.  So we have maintenance staff and
20 we have trades, licensed trades staff, we have healthcare
21 staff, we have clerical staff, mental health staff,
22 counseling staff, of course all of the security components,
23 the correctional officers, correctional sergeants, the
24 managers.  We have educators, we have therapists.
25      Q.   Could you look at Exhibit 2.3 for me, please?
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1      A.   Okay.
2      Q.   Does this have the number of employees in the DOC?
3      A.   Yes, it does.
4      Q.   Have there been changes over time?
5      A.   There have been, fairly significant in a short
6 amount of time.
7      Q.   Can you just sort of walk us through that?
8      A.   In 2007 we were at 7,875, and we were in the
9 process of getting a new facility constructed and getting

10 ready to fill it up and staff it accordingly, so we see
11 continuing growth in our department until 2009, where we hit
12 a high of 9,249.  At that point, the national recession
13 caught up with the State of Washington, and unfortunately it
14 caught up with the Department of Corrections hard, so we saw
15 a significant reduction in 2010, I would say probably
16 primarily from prison closures, but there was also
17 reductions in community corrections staffing, and staffing,
18 really, at all aspects of the Department.
19           We got a little bit smaller in 2011, and then in
20 2012 -- which again I would say is a reflection of both the
21 final prison closure at McNeil Island and the community
22 corrections downsizing, so by 2012 we were almost at the
23 level that we were at in 2007.  And we have began to grow
24 again slightly, and today we're sitting just short of 8,200.
25 Overall, we've dropped a little over 1,000 staff since our
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1 high point in 2009.
2      Q.   In 2-4, there is some information that covers the
3 various custody levels?
4      A.   Yes.
5      Q.   And I won't ask you to go through that, because I
6 think you've already done that, for the most part.  And
7 there's some bar graphs later that sort of more visually
8 contain that information?
9      A.   Yes, that's what it reflects, month by month for

10 the last two years, it appears to be.  Yeah.
11      Q.   Could you look at -- on that exhibit, which is
12 2-4, on page 5 of that, at the top it says "Prison
13 Population (Active Inmates Incarcerated in Washington
14 State," yada-yada-yada.  Do you have that one?
15      A.   I believe I do.
16      Q.   And across the top it has "Offense Type, Maximum,
17 Close, Medium, MI-3, Minimum, MI-1, None."  Do you see that?
18      A.   Yes.
19      Q.   Where it says "None," could you help us understand
20 that?
21      A.   Those would be the -- my belief would be, and I'm
22 pretty comfortable with this one, that would primarily be
23 people that were still in the intake process at one of
24 the -- either the reception center for men at Shelton
25 Washington Corrections Center or the reception center for
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1 women at the Washington Corrections Center for Women.  So,
2 while they're going through that 45- to 60-day process of
3 being brought into the system, they don't have an assigned
4 custody.
5      Q.   Earlier you spoke a little bit about how
6 sentencing changes can make a difference in terms of the
7 population.  Could you look at Exhibit 2-5 for us, please?
8      A.   Yeah.
9      Q.   And can you tell us what that is?

10      A.   It is a good visual representation, if it was
11 about six times as big.  It's a lot of material, a lot of
12 information in this chart, but it reflects the changes to
13 both community supervision and to sentencing, which would
14 directly impact prison population over the last 20 years.
15           The different boxes describe the actions taken.
16 If the arrow goes up, then it suggests it would drive more
17 people either on supervision or on -- more people coming
18 into prisons, which are the blue boxes at the bottom of the
19 page.  If the arrow goes down, then that should drive a
20 reduction in community-supervision caseload and/or prison
21 caseload.
22           So we see on the prison side, going back to 1994,
23 one of the first ones that drove a measurable number of new
24 people coming into the system, and unfortunately staying in
25 the system, was the three-strike law.  And then there was a
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1 two-strike law in '96 for sex offenders, in '95 hard time
2 for armed crime, and it just kind of works its way across.
3 The nineties definitely were a time of getting tougher on
4 crime.  It was kind of the theme.
5           Then we began to see things like 1999, expanded
6 DOSA, Drug Alternative Sentencing Act, or drug -- no.
7 That's Drug Offender Sentencing Alternative.  There's a lot
8 of acronyms in this business.  I believe that's the correct
9 words for that, for DOSA.  And DOSA offered judges and

10 prosecutors opportunities to work with people that had been
11 convicted with drug offenses and to look at alternatives,
12 whether it was alternatives to incarceration or shorten
13 incarceration with some intensive treatment, and of course
14 behavior and compliance that would allow for less overall
15 time spent in prison.
16           And we work across.  There was additional
17 modifications to DOSA, there was some offender reentry work
18 that helped bring down caseload, we did some -- not "we."
19 The legislature makes these decisions.  There was decisions
20 to make some modifications to sentencing scoring, which
21 resulted in shorter sentences for some offenders.
22           And then in 2012, there was the Swift and Certain
23 laws, which primarily impacts the community corrections side
24 but can have some impact, because under the old system,
25 people that violated while on community supervision,
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1 oftentimes, if the violation sanction was extensive enough,
2 they would be brought back into the prison bed and held.
3 Under the Swift and Certain, it's now much more rare that
4 someone violates in the community and comes back to a prison
5 bed.  They get a short, swift sanction, normally served in a
6 jail, and then they go back out into the community.
7           There was a Sex Offender Sentencing Act, there was
8 a Family Offender Sentencing Act.  That's probably described
9 somewhere in this language as well, and those all reduced

10 the number of people coming into the prisons.
11               ARBITRATOR:  May I?
12               MR. KLEIN:  Yes.
13               ARBITRATOR:  I'm going to feel free to ask
14 each of your witnesses questions, if you don't mind.
15               MR. KLEIN:  It's just fine.
16               ARBITRATOR:  But the precipitous drop in
17 2002-2003 was the result of the legislature rethinking
18 minimum penalties for a substantial variety of nonviolent
19 crimes?
20               THE WITNESS:  Specific to supervision, yes.
21 So that green line is community supervision, and it was a
22 very conscious decision to say:  If they have very low risk
23 to reoffend and they don't have a violent history, then
24 there's better investments that we could make, and it
25 actually has so far statistically proven out.  And then with
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1 the Swift and Certain addition, we're now kind of being seen
2 as a model for community supervision, which is kind of nice.
3 It's really nice.
4               ARBITRATOR:  Yes.
5      Q.   (By Mr. Klein)  Switch gears.  Is safety and
6 training important to the Department?
7      A.   It is extremely important to our department.
8 Today I see a lot more staff that come in that have actually
9 gone to school and gotten some education in the field of

10 criminal justice, which I always enjoy seeing and value.  I
11 see those as the future leaders of our department, not the
12 only ones, but certainly some of.  And as comparison to when
13 I came into this business, there was probably a few criminal
14 justice courses out there, maybe a degree somewhere out
15 there in the country, probably one or two, but I didn't know
16 anyone that had actually gone to school to study criminal
17 justice.
18           So there isn't -- while life experience and a
19 variety of tools that we pick up as we, you know, complete
20 normal education and grow up are of value, the real work of
21 corrections you learn when you come to work in corrections.
22 Some of that you learn -- maybe much it you learn through
23 on-the-job training, but a fair amount of it you also need
24 to learn in some kind of a classroom setting.
25           Once upon a time, we put only correctional
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1 officers through an academy.  Around 1999, we began to work
2 on developing our own academy, and by -- I don't remember
3 the exact year, but early 2000's, so 2002, 2003, somewhere
4 in that time frame, the Department made a commitment that we
5 would run our own correctional worker CORE, as it's known,
6 and that's capital C-O-R-E, which actually stands for
7 something that I can't remember.
8           But the Correctional Worker CORE Corps is our
9 academy, and rather than just have it for correctional

10 officers, everyone that works inside a prison attends the
11 Correctional Worker CORE, six weeks long.  There are some
12 variations, as far as there's some defensive tactics and
13 firearms training that only the uniformed staff receive,
14 but, for the most part, they receive the same curriculum,
15 same training, train together, and recognize that
16 collectively they need each other to do the work inside of a
17 prison.  So that's the first piece.  It builds a good
18 foundation.
19           Then each year we do annual in-service for all
20 staff.  Now everyone in the Department receives some level
21 of in-service training at headquarters, where I work.  It's
22 about 16 hours.  Community corrections staff I believe
23 receives probably about the same as prison staff, so it will
24 vary, 32 to 40 hours.  Some years it's 24 hours.  And then
25 correctional officers also receive additional training in



8/18/2014  Witness - SCOTT FRAKES

DIXIE CATTELL & ASSOCIATES, COURT REPORTERS & VIDEOCONFERENCING

16 (Pages 61 to 64)

Page 61

1 definitive tactics, control techniques, and use of firearms.
2 So that's another component of it.
3           And then, in addition, there are now a growing
4 cadre of on-line courses that have been identified, and
5 we're moving -- so those things that really don't need to
6 have someone sit in a classroom:  use of fire extinguisher,
7 the PREA, Prison Rape Elimination Act.  It's a lot of
8 material and information, but it's very -- can be very
9 effectively done through an on-line process.

10           We have special academies for our specialty team
11 members, which we run emergency response teams, which are
12 primarily the tactical responding teams that would come in
13 to deal with riot situations, to deal with special escorts
14 of high-risk offenders, a variety of other uses, escape
15 response, along with the inmate recovery teams that we have
16 developed.  We have special emergency response teams that
17 are the highest level.  Those are hostage situations.  We
18 have marksmen, spotter teams, or sniper teams, so they
19 receive the highest level of specialty team training.  We
20 have crisis negotiators that receive training.
21           And then we will identify needs along the way.
22 Working with the mentally ill is one that we continue to
23 look for and work on developing additional training, with
24 the goal some day of all of our staff that have contact with
25 offenders would receive a greater level of how to work with
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1 the mentally ill.  A good part of our population,
2 approximately 15 percent of the offender population, has
3 some level of mental illness.
4           So that covers a fair amount of it.  And then
5 every time there's a new -- and I mentioned the Prison Rape
6 Elimination Act.  That was a good example of what was new
7 legislation ten years ago, so that resulted in a specific
8 training course initially that was delivered to staff and
9 then transitioned to an on-line process.

10           So that covers the training piece.  The other part
11 of the question?
12      Q.   We'll get to it in a minute, but your answer has
13 prompted a couple of questions from me.  The first one is,
14 you mentioned that the uniformed employees receive
15 certain -- some defensive tactics and some other stuff.  I'd
16 like you to look at Exhibit 2.7.  It's a couple past where
17 you are.  And I'd like you to -- looking at this list, which
18 is the job classifications in the bargaining unit, could you
19 identify which of those are the uniformed that you're
20 referring to?
21      A.   I'm specifically referring to 384B, 384C, the
22 Corrections -- do you want me to read the title?
23      Q.   Yes.  That would be easier.
24      A.   Corrections & Custody Officer 2, Corrections &
25 Custody Officer 3.
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1      Q.   And 3 is the sergeants; is that correct?
2      A.   That is correct.
3           There will be sometimes other job classes that
4 would receive this additional training, because our
5 specialty teams -- membership in our specialty teams is not
6 limited just to that; although, there's kind of a pattern.
7 A lot of our staff start in the custody ranks, uniformed
8 ranks.  Then they may promote into a classification
9 counselor position or some other job class, but they still

10 have an interest in being part of a specialty team.  So if
11 they qualify and they're put on a team, they'll continue to
12 receive the control tactics training, the firearms training.
13      Q.   The second part of my question -- I think I had
14 asked you a compound question, and it asked about training
15 and safety.  You went through safety and talked a lot about
16 what was done, and included in your answer were some of the
17 training classes that related to the safety of individual
18 employees.  Are there other things about safety that need to
19 be covered?
20               ARBITRATOR:  Could I go back and just follow
21 up on your question about AA-3's?  The AA-3's who work
22 inside and the AA-3's who work outside, is there a training
23 distinction between those employees on initial hire, or do
24 we know?
25               THE WITNESS:  There should not be any
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1 distinction.
2               ARBITRATOR:  So at the beginning of the
3 employment process with DOC, everyone is trained as if he or
4 she may eventually or immediately be called on to work
5 inside the wire?
6               THE WITNESS:  I'm trying to remember if
7 there's any exceptions.  Almost --
8               ARBITRATOR:  That's okay.  For the most part,
9 I'll accept --

10               THE WITNESS:  For the very most part, anyone
11 that goes to work at a prison facility attends a
12 Correctional Worker CORE.
13               ARBITRATOR:  Thank you.
14               THE WITNESS:  I'm trying to think.  A
15 warehouse worker that's outside may get an exception, so --
16      Q.   (By Mr. Klein)  Now you've piqued my interest.
17 Are there employees who don't work at a prison?
18      A.   Yes.
19      Q.   And can you give me examples?
20      A.   So we have employees that work for Correctional
21 Industries, that work at the Correctional Industries
22 headquarters in Tumwater, we have the staff that work at the
23 headquarters building in Tumwater, we have staff that work
24 in some regional offices, business offices, the training
25 development unit offices, and then of course there's
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1 community corrections staff.
2      Q.   And we'll get into some more specifics about that
3 later with a different witness, but I do have another
4 question, which is:  When you say "Correctional Industries,"
5 what is that?
6      A.   Correctional Industries is a -- we change the
7 dynamics all the time, so at this point I don't -- I'll
8 refer to them as a division; that will make it easier.  So
9 they're a division, but they're connected to the prisons

10 division, and the Correctional Industries tries to apply a
11 private-sector, business-employer work model to deliver work
12 and training opportunities for offenders.
13           They have very different rules under how they're
14 funded.  Their goal is to try and run an operation that's
15 self-sufficient, and ours has achieved that in the last
16 couple of years.  They produce anything from furniture,
17 clothing -- food is a big component of our Correctional
18 Industries, food both for the prison systems, as well as for
19 nonprofit agencies and government agencies outside of --
20 primarily Washington State, but they are able to sell to any
21 other government agency or nonprofit agency.  At the other
22 end of the spectrum for Correctional Industries would be
23 license plates at the Washington State Penitentiary.
24               ARBITRATOR:  I would think that the employees
25 doing that work - or supervising that work, more precisely -
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1 would be working inside?
2               THE WITNESS:  The Correctional Industries
3 employees at the prison are, and they would attend the
4 Correctional Worker CORE, so that's that distinction.  So
5 there is an operation that's completely separate from --
6 it's kind of like the --
7               ARBITRATOR:  So Corrections Industries
8 headquarters employees basically don't get inside?
9               THE WITNESS:  Right.

10               ARBITRATOR:  Got it.
11      Q.   (By Mr. Klein)  With regard to safety --
12               MR. THAL:  Can I propose just a stipulation
13 for clarification purposes, just so there's no confusion,
14 that community corrections, when that's being referred to,
15 is not Teamsters and is Federation?  Would you accept that
16 stipulation?
17               THE WITNESS:  Is that true across the board?
18               MR. THAL:  I think, by and large, there might
19 be one person or something, but, I mean, as a general
20 matter --
21               MR. KLEIN:  I'm fine with that as a general
22 matter, because I think there may be an exception or two
23 somewhere --
24               MR. THAL:  Yes.  But when there's reference to
25 community corrections, that's not our bargaining unit.  By
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1 and large, that's the Federation --
2               MR. KLEIN:  That's generally the WFSE.
3               MR. THAL:  That's WFSE, and the Institution of
4 Prisons bargaining unit is Teamsters.
5               MR. KLEIN:  Right.  And Correctional
6 Industries would be Teamsters.
7               MR. THAL:  That's true.
8               MR. KLEIN:  Okay.
9               ARBITRATOR:  And general community corrections

10 employees are WFSE bargaining unit?
11               MR. THAL:  That's right.  And it ties into
12 that Exhibit 2-5, because the green line there that you were
13 looking at previously is Federation, whereas the blue line
14 is Teamsters.
15               ARBITRATOR:  Okay.  Thank you.
16      Q.   (By Mr. Klein)  Back to safety, I understand
17 there's a book that's been written?
18      A.   There is.
19      Q.   Tell us about that.
20      A.   "Keeping Prisons Safe."  "Keeping Prisons Safe"
21 was written by four people, actually:  Philip and Cheryl
22 Young, Dan Pacholke, who is deputy director now of -- deputy
23 secretary, excuse me, of the Department of Corrections.  He
24 was the assistant secretary of prisons at the time the book
25 was published.  And Devon Schrum, who is currently acting as
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1 the superintendent at Larch Corrections Center and is the
2 security administrator for the Department of Corrections.
3           That book was published earlier this year, and the
4 book is kind of a -- it's scholarly, kind of textbook
5 format.  It provides an overview of some serious incidents
6 that have happened in the Department and some of the causal
7 factors that can contribute to that, strategies that staff
8 and supervisors and managers can use to avoid those
9 pitfalls.

10           And then it's connected to a workbook that
11 actually can turn the whole thing into a training program.
12 In fact, it will be part of -- it is off the ground now, so
13 it is part of the in-service training program for the
14 Department of Corrections this year for prison staff.
15               ARBITRATOR:  I'm looking for my copy.
16               THE WITNESS:  Let me see what I can do.
17      Q.   (By Mr. Klein)  We heard reference in the opening
18 this morning to the stress of being a corrections officer.
19 Do you agree that that can be stressful?
20      A.   I do agree.
21      Q.   Tell me more about that.
22      A.   Well, it is a unique job, supervising, directing,
23 guiding convicted felons.  For the most part, from my own
24 personal experience, a lot of the time it can be challenging
25 just because it's -- I don't want to use the word boring,



8/18/2014  Witness - SCOTT FRAKES

DIXIE CATTELL & ASSOCIATES, COURT REPORTERS & VIDEOCONFERENCING

18 (Pages 69 to 72)

Page 69

1 but it's not always the most exciting work, and then that's
2 interspersed with moments of, if not terror, certainly huge
3 excitement.  There are serious incidents that occur in
4 prisons, and correctional officers are the front line that
5 respond to those incidents, so --
6               ARBITRATOR:  Hours of boredom interrupted by
7 moments of stark terror.
8               THE WITNESS:  I've used that.
9               ARBITRATOR:  I've heard that before.

10      A.   And that, again, comes from my own experience,
11 hands-on experience.
12           So a difficult job.  I talked about there's not --
13 there's not a -- there are more manuals today than there
14 were, and "Keeping Prisons Safe" is a tool that a lot of
15 staff are e-mailing back and saying:  "This is great to have
16 this put into words, what I was trying to understand."  But
17 you come into it, and really much of it you learn by doing
18 the work, you learn from the other experienced staff.
19           It takes some skill sets that I think are special,
20 as far as powers of observation, willingness to be attentive
21 and be alert.  The best CO's that I see are the ones that
22 have balance between understanding the importance of
23 security and also understanding that good interpersonal
24 skills will get them as far as that officer in the tower
25 with the gun or the, you know booth that controls the doors.
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1 So their ability to communicate with and direct people in a
2 way that's respectful and effective, and again I'll speak
3 from experience, it serves us well.
4      Q.   (By Mr. Klein)  Will there be times when a CO may
5 get spit upon?
6      A.   Unfortunately, yes.
7      Q.   When that happens, what is the CO supposed to do?
8      A.   Well, what they should do is clean themselves up.
9 If they believe that they've gotten body fluid into a mucous

10 membrane or in any way -- any potential that they may have
11 an infection source, they should be -- if they're not
12 already aware, their supervisor hopefully will be helping to
13 remind them that there's an infection disease protocol and
14 that there is resources available, and they can go to a
15 local clinic or hospital as well for further follow-up.
16           If there's not a direct concern about that issue,
17 they would clean themselves up, as needed.  Depending on
18 what it is and how much it is, it might mean they might need
19 to take a shower, change clothing, change into a clean
20 uniform.
21           Then they would write a report and describe what
22 occurred.  They would follow up as well with an infraction
23 or violation of the disciplinary WACs, Washington
24 Administrative Codes.
25           If there was an emergent situation, they would of
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1 course be expected to take the steps necessary at that time
2 to help resolve that situation, and then, as soon as they
3 could, remove themselves so they could take care of
4 themselves.
5      Q.   Why is there a requirement to report the incident?
6      A.   There's a number of reasons.  First of all, we're
7 very concerned about worker health and safety, from an
8 occupational standpoint, so if staff will consistently fill
9 out those documents, it provides the information we need to

10 identify where there are problems; you know, are there
11 specific occupational safety issues that need to be
12 addressed?
13           It also provides a document trail for the
14 employee.  In the case of body fluid exposure, that could be
15 important somewhere down road if, in fact, the employee does
16 then test positive for some disease.
17           There is the need to hold the offender
18 accountable.  While offenders are sent to prison as
19 punishment, not to be punished, they are expected to comply
20 with the rules.  Part of how prisons work is that we
21 maintain rules and order.  Without rules and order, prisons
22 become significantly more dangerous places, so the
23 infraction process and holding offenders accountable is an
24 important piece of it.  It's important that that information
25 is shared with other staff so that they have an awareness of
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1 that offender and the way that they're behaving.
2           It's also important, unfortunately, in today's
3 world, and certainly in Washington State, to protect for
4 litigation, so that's why we document every incident as
5 thoroughly as possible.  When it comes to use-of-force
6 situations, we videotape and document and review and make
7 sure that we have done everything professionally, properly,
8 by the book, and have a record of it.
9               ARBITRATOR:  I take it that Otto's question,

10 "spat upon," stands for exposed to bodily fluids of any
11 sort?
12               THE WITNESS:  Well, I can take it both as
13 directly spit upon - have been there and experienced that as
14 well - but unfortunately, in the world dealing with
15 offenders, it varies anywhere from --
16               ARBITRATOR:  Urine to feces, I suppose?
17               THE WITNESS:  Anything you can think of.  It's
18 not that it's an overly frequent activity, but one time is
19 one time too many.
20      Q.   (By Mr. Klein)  If a corrections officer is
21 feeling stressed by the job, feeling like this is really
22 tough, are there programs in place that the Department has
23 to assist?
24      A.   There are.  There are actually two very good
25 options for staff, as well as other community resources, in
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1 addition.  But the two programs that are through the
2 Department, one is the staff counselors, and that's a
3 Department-sponsored and paid-for option.  The staff
4 counselors are available to all staff.  They are
5 confidential.  They have a clear understanding of what their
6 limitations are and what things that they can deal with.
7 More importantly, they also have an excellent knowledge of
8 the resources that are available that they can direct
9 employees to or help employees get access to.  And they're a

10 human being and they're pretty quickly accessible, so that's
11 one resource.
12               ARBITRATOR:  Are the counselors DOC employees?
13               THE WITNESS:  They are DOC employees.
14               ARBITRATOR:  So we're not talking about an
15 employee assistance program.  We're talking company
16 counselors?
17               THE WITNESS:  Yes.
18               ARBITRATOR:  Okay.
19               THE WITNESS:  And you've hit on one of the key
20 issues:  Staff express concerns, because they're employed by
21 the Department of Corrections, so despite assurances that
22 it's confidential, some staff are concerned.
23           The Employee Advisory Program is part of the State
24 of Washington, it's not part of the Department of
25 Corrections.  It's available to all State workers.  The
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1 Employee Advisory Program has been around longer than I've
2 been with the State of Washington, was known once upon a
3 time as the Employee Advisory Service.
4           And I've been referring staff since I became a
5 supervisor in 1987, and I've been referring staff with the
6 caveat that not only do I believe that it's confidential,
7 that it's an effective resource for staff.  It isn't -- it
8 isn't a mental health counseling service or other service,
9 but it is a service that can help staff figure out what the

10 right approach is, what resources are available.  They
11 understand the insurance programs.  They truly are
12 confidential.  They are not part of the Department of
13 Corrections.  I used them, and it worked.
14      Q.   (By Mr. Klein)  That is, you used them, meaning
15 not just encouraged others to use them, but this is for
16 yourself?
17      A.   I made use of their services, and it made a
18 significant difference in my life.
19      Q.   When you were talking about your career, I think
20 you told us that there was a point of time where you were up
21 at Monroe; is that correct?
22      A.   I was.
23      Q.   And was there a time while you were there that one
24 of the correction officers was killed?
25      A.   Jayme Biendl was murdered on January 29th, 2011,
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1 at the Washington State Reformatory, which is Washington
2 State Reformatory Unit, one of five units that make up the
3 Monroe Correctional Complex.
4      Q.   And I don't want to get into the details of that,
5 but has that impacted in any way the Department's review and
6 commitment in the areas of safety and training?
7      A.   It absolutely has.  The impact was immediate, and
8 then it was furthered by a review by the National Institute
9 of Corrections.  Three well-established, well-known

10 professionals in the business of corrections came, spent a
11 number of days reviewing practices at Monroe, and then also
12 reviewed department policy around those practices.
13           We worked with some other groups as well, and we
14 identified a breakdown in some of our written
15 communications, specifically the post-order system that we
16 use to give correctional officers, correctional sergeants
17 day-to-day direction in their work.  We found that our staff
18 accountability processes were almost nonexistent at that
19 time.  We had a general idea of what --
20               ARBITRATOR:  What does that mean?
21               THE WITNESS:  What it meant before was -- we
22 kind of knew who was inside the prison, for the most part.
23 We knew all the offenders, but on any given day we might
24 say:  "Is Counselor Bill still here?"
25           "I don't know.  I think he left or he went to
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1 lunch."
2           Today with, you know, still a small error rate, we
3 can tell exactly who is inside of our facilities.  When we
4 can't find someone, we can account for them usually within
5 30 to 45 minutes, depending on the size of that perimeter,
6 sometimes quicker.  So we use sign-in processes, we use
7 proximity cards, we use some other technology, but the best
8 technology we found, really, is just processes where staff
9 sign in and sign out.  We continue to train them and

10 reaffirm the importance of it.  We do a lot of drills around
11 that as well.
12           We have run a pilot study on body alarm systems
13 that would actually allow us to identify where a staff
14 member is within maybe a 20-, 25-foot radius, and those
15 alarms can be activated, or if the staff member lays down on
16 the ground or lays at a certain angle for more than a
17 certain amount of time, it activates.  Unfortunately, the
18 technology still has challenges.  Even though we've been
19 looking at variations of it for 20 years now, it's still not
20 everything that the manufacturers hope it to be.
21           We improved the alarm systems on our radios.  We
22 had buttons on the tops of the radios, but that was
23 identified at problematic.  There was a modification that
24 could be made, and now also have the alarm button be on the
25 microphone itself, which most staff have a microphone at
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1 their collar -- or the shirt.  So that was put into place.
2           We went to a process where we ensured that staff
3 did not close or open any program, education work area by
4 themselves, referred to as "two to open, two to close."
5           We increased the amount of expectation around
6 staff visibility.  We worked hard to make sure that if one
7 person's post orders said that they should respond to
8 another area when their area closed down, that they should
9 leave the education and go to the chapel, we made sure that

10 the chapel officer's post orders also said that at 8:00 the
11 education officer was supposed to come and join them, which
12 was a good example of one of the breakdowns that we
13 identified.
14           And then we just continued to look at our
15 practices around the state, and we did that in an incredibly
16 effective way, by creating the Security Advisory Committees.
17 Those meet at all of the facilities on at least a quarterly
18 basis.  There's a process for staff to put forward security
19 concerns or other operational concerns.  They're reviewed at
20 that committee level.  Each facility has a security advisor,
21 security -- I get the title wrong.  Security specialist that
22 is dedicated just to using that committee process, to
23 continue to refine the staff accountability process and work
24 on other things related to security within the facilities.
25           At the statewide level, then they created a
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1 statewide Security Advisory Group that has representatives
2 from each of the committees, comes and meets on a quarterly
3 basis, takes all of those recommendations from the -- that
4 the facilities haven't already implemented and looks at
5 them.  Also, if it's a good idea at the facility level, it's
6 forwarded to the statewide level for consideration for
7 statewide review.  And there has been, I think it's over
8 1,000 different ideas that have been implemented since 2012,
9 late 2011.

10               ARBITRATOR:  My guess would be that, at least
11 at the facility level, the committees would include
12 bargaining unit personnel?
13               THE WITNESS:  Yes.  Yes, they would.  And at
14 the statewide level as well.  The important part of how that
15 whole process works is that you have the people that are on
16 the ground, the people that are doing the work there helping
17 to make the decisions.
18           And then one other component -- and there's more,
19 but one other stand-out piece would be the place-safety
20 musters.  We began by spending -- I think it was the year
21 2012, because I hadn't left Monroe yet.  So, yes, during the
22 in-service training year for 2012, all staff within the
23 prison system were trained in how to do place-safety
24 assessments:  Where are your doors?  What's your exit
25 points?  Where is your furniture?  What are the risk points?
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1 Who do you work with?  Just a litany of things to take into
2 consideration, and train staff how to walk into their space
3 and look at it in a very different way.
4           And then, based on that training, we created the
5 place-safety muster process, where work units come together
6 typically monthly; it varies a little bit.  And the
7 expectation is that you don't have to make it to every one
8 of them, because they happen on different shifts and
9 different days of the week, all those considerations, but

10 ideally staff are getting there several times a year, to one
11 of the place-safety musters.
12           Or the work unit, which might be the unit staff,
13 it might be the staff in a hospital, it might be the kitchen
14 staff.  They spend an hour, and they do that same kind of
15 assessment work and talk about the issues within their
16 workplace.  And if they can't resolve them themselves, then
17 they push that forward through their supervisor, or they
18 could use the Security Advisory Committee process as well.
19           So that's some of the highlights.  That's
20 definitely not everything that's occurred.
21      Q.   (By Mr. Klein)  Was the death of Officer Biendl an
22 unusual event in the Department?
23      A.   Very, fortunately.
24           There was a community corrections officer that was
25 killed in 1985 that -- there's good reason to believe that
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1 that was an offender-related death, but never been proven,
2 one way or the other.
3           I believe the last staff death inside a prison was
4 in 1980.  Prior to that, it was 1977 or '78.  So,
5 fortunately, for Washington State it is a short list of
6 staff that have been killed in our prison system, but having
7 lived through that, I hope that there's never another one in
8 our system.
9      Q.   Could you look at Exhibit 3-8 for me, please?

10                           (Off-the-record discussion.)
11      Q.   (By Mr. Klein)  Could you tell us what this is,
12 please?
13      A.   So it's a Great Recession impact that Washington
14 State, and specifically the Department of Corrections -- we
15 were hit with a series of needs to either do budget
16 reductions or prison closures, specific to the conversation
17 today, and other things that would allow us to stay within
18 the -- work within the amount of money we were being
19 allocated.  Actually, there was one case where we were
20 giving back money that was already allocated, so the overall
21 State Government could continue to work.
22           This chart just reflects, in total, the agencies'
23 reductions over the six-year period.  What is it?  It's
24 about $600 million, $550 million.
25      Q.   And these numbers are all in thousands?
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1      A.   Yes.
2      Q.   So can you just -- we have "Prison/Non-Prison" and
3 "Agencywide."  Can you help us understand what those are?
4 And if you want to -- it might be helpful to look at the
5 last --
6      A.   Rather than do it from memory, it is.
7           So the "Prison" section of the pie are those
8 reductions that are unique just to prisons.  It included
9 things that would impact caseload.  If you have fewer

10 offenders to house, you have less need for housing, and that
11 led to unit closures and then ultimately some prison
12 closures.
13           There was delays in opening some of the new units.
14 Coyote Ridge Corrections Center, in particular, was a
15 facility that was scheduled to open in the summer of 2008,
16 and I can't remember when we finally did open it; early
17 2009, I think, and then opened it slower than was expected.
18 Other sentencing changes, sentencing alternatives, all the
19 things that would help in just reducing the overall cost, in
20 terms of the amount of beds that we operated at prisons.
21           And then there was also staffing reductions, some
22 of those represented staff, some of those nonrepresented,
23 some of those management staff.  And it lists
24 specifically -- this was in the late fall of 2010, reduction
25 in recreation staff, correctional captains, some maintenance
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1 staff.  The staff counselors were -- these are the ones I
2 talked about earlier.  They were almost all eliminated, but
3 fortunately we were able to retain some.  I think we have
4 added at least a couple back since then.
5           And then the final full implementation of CORE and
6 stepping away from using the Criminal Justice Training
7 Commission for our DOC academy.
8      Q.   You mentioned that there had been some prison
9 closures.  Can you tell us just briefly about those?

10      A.   There were three facilities that were closed as a
11 result of caseload reduction, and that would be Ahtanum View
12 Corrections -- is that how it's pronounced?  Yes.  AVCC.
13               ARBITRATOR:  Ahtanum?
14               THE WITNESS:  I can't spell that one.  It's in
15 Yakima.  It was a small geriatrics prison, is what it was.
16 What we did was -- actually, in that case, that wasn't
17 caseload reduction.  There was just an opportunity to
18 relocate it to Coyote Ridge Corrections Center, locate the
19 beds, and so that facility was closed.  Pine Lodge
20 Corrections Center for Women in Medical Lake by Spokane was
21 closed.  It initially appeared there -- some caseload
22 reduction, some offset by the opening of Mission Creek
23 Corrections Center for Women, and then ultimately now we
24 find we could use some beds for the female population.
25           The biggest one was the closure of McNeil Island
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1 Corrections Center, which went through a variety of the
2 traditions and finally closed completely in the spring of
3 2011.  Sometimes the dates run together, but I think that's
4 the correct year, so -- and that was a 1,250-bed medium-
5 security prison located on McNeil Island.  It was completely
6 closed.
7      Q.   (By Mr. Klein)  Do you have an understanding or
8 estimate of the savings just from McNeil alone?
9      A.   In the end, the easiest way -- because I had to

10 ask a lot of questions before I could understand it as well,
11 because we transitioned it.  We reduced the number of beds
12 and then converted it to minimum custody, and so over a
13 two-year period, its overall budget began to shrink.  But
14 when it was operating fully as a medium-custody correctional
15 facility, the annual budget was little over $50 million, so
16 a little over $100 million in the biennium.  So it's
17 reasonable to say that with the complete closure of McNeil
18 Island, the savings is $100 million per biennium.
19               ARBITRATOR:  Well, presumably some of those
20 beds, at least, went somewhere else.
21               THE WITNESS:  There is -- if you try to wind
22 through it, yes.  The opening of Coyote Ridge Corrections
23 Center created other bed space within the system.
24               ARBITRATOR:  Okay.  It seems to me that McNeil
25 must have been a heck of an expensive way to administer that
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1 security requirement, given the fact that everybody came and
2 went on the same quite-small ferry, and just the
3 transportation costs, just sort of looking from the "gee,
4 golly, gosh" --
5               THE WITNESS:  No, you can't run your own navy
6 and not -- so the island factor was somewhere, depending on
7 what you were doing, between 10 and 20 percent additional
8 cost, and so that was a factor in contributing to the
9 closure decision.  But the overall value of it was about

10 $100 million a biennium.
11               ARBITRATOR:  Nice job finding somebody to take
12 that on.
13               THE WITNESS:  It's a complicated -- it's
14 not --
15      Q.   (By Mr. Klein)  We'll let you and the arbitrator
16 talk about that at lunch, and I'll move on.
17           Could you look at the second, third, and fourth
18 pie charts that follow the first one, and then just briefly
19 tell us what those are?
20      A.   That takes the first pie chart and then gets into
21 much more detail around each of those three wedges.  The
22 Prisons Specific would focus on the staffing reductions we
23 did:  maintenance staff, a little bit of clerical staff, the
24 recreation leaders.  It would also reflect, in some ways,
25 the custody staffing.  But, as per your question, there was
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1 positions eliminated, and then there was new openings, and
2 so it kind of goes back and forth, trying to land on what is
3 exactly the true savings.  That was our best estimate around
4 it.
5           Some reduction to offender services.  Some of
6 that's efficiencies in food and clothing, and some of that
7 is reductions in programming.  There's the unit facility
8 closures, delays that contribute to it, so it's always a
9 moving target, so it's difficult to say that specifically by

10 doing this, you save exactly this amount of money if you do
11 not spend it in some other place.
12           And in the "Prisons" and "Non-Prisons," that gets
13 into community corrections as well, and also some of the
14 sentencing-alternative pieces that reduce caseload, which
15 then reduce the direct variable cost, and that's the piece
16 of it that is just the day-to-day cost of an offender, as
17 far as food, clothing, medical care -- no.  Medical care is
18 separated here, excuse me.  So food and clothing, primarily.
19           And the last one is the Agencywide items, so those
20 are just --
21      Q.   Can I just move you back to -- it looks like
22 there's no value there, but at least we can sort of tell by
23 the size of the blue wedge of the pie that it refers to
24 "Reductions Since Restored."  Do you see that?  It's the
25 light -- it's your lower --
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1      A.   I have it, yes.

2      Q.   Can you tell us what that is, not what makes it

3 up, but what is the category?

4      A.   That would be the items that were reflected --

5 perhaps I mentioned the staff counselors.  That's an example

6 of something that was taken and then restored.  We've added

7 one canine officer back.  There's certainly some bigger

8 items that would lead to that, and I'm ...

9      Q.   So I just want to make sure I understand this.  If

10 we looked at all of the reductions, it would be what's on

11 this sheet, but there are some of those that may come from

12 other parts of the pie that have been restored, and the size

13 of that piece of the pie would be the light blue?

14      A.   That's correct.

15      Q.   On a couple of pages later, "DOC Reductions

16 Summary," is there a description of each of the categories?

17 And I don't need you to go into each detail, but is that

18 what that is there?

19      A.   That is what it is, because, as we tried to make

20 sense of how we would explain the story of all the

21 deductions, and it was a substantial amount of deductions,

22 we knew that we needed to have some examples and some detail

23 that would help make that clear.

24      Q.   Has this been a tough period of time for the

25 Department of Corrections?

Page 87

1      A.   It's been very tough.  It's been -- it's been hard
2 on staff at every level of the organization.  For many years
3 now, State Government's been under the mantra of "do more
4 with less."  We kind of felt like we were getting to the
5 point of where we were going to "do more with nothing."  We
6 said that tongue-in-cheek, but that's --
7           The $50 million reduction in the fall of 2010 was
8 a particularly tough one.  It came right at the holiday
9 season and -- but it's only one of many difficult ones,

10 whether it was the temporary layoffs, the three-percent
11 reduction in salary; you kind of work your way across.  And
12 then for those all those staff impacted by closures, by --
13 they may have still had a job, but now their job, instead of
14 being 10 minutes from their house was 50 minutes from their
15 house or, worse, across a bridge with a toll.  So just a lot
16 of human impact.
17               ARBITRATOR:  Tell me, please -- flip one back
18 for me, if you would.  We have a caption that says "Prisons
19 and Non-Prisons (not agencywide)."  I'm struggling with that
20 caption.  What's left, other than prisons and non-prisons?
21               THE WITNESS:  The Agencywide effect affected
22 everyone within DOC, so that's reductions in rates paid to
23 other agencies, reductions to the State pension contribution
24 and the health insurance premiums, the administrative
25 staffing reductions out of the headquarters, some vacancy
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1 rates that everyone was required to hold, and the temporary
2 layoffs.
3               ARBITRATOR:  So it doesn't focus on the
4 reductions that were shared by the Agency, in general, and
5 can't be located as either at prisons or not at prisons, but
6 sort of --
7               THE WITNESS:  Correct.
8               ARBITRATOR:  -- impact uniformed and --
9               THE WITNESS:  And all -- yeah.  At the time,

10 7,900, today 8,200 employees, if there was an agencywide
11 impact.
12               ARBITRATOR:  Okay.  Thank you.
13      Q.   (By Mr. Klein)  As opposed to prison-specific or
14 non-prison specific?
15      A.   Yes, which primarily is community corrections, but
16 not completely community corrections.
17      Q.   And in Exhibit 3-9, is there more detail about the
18 specific actions that have been taken, in case the
19 arbitrator is interested in that?
20      A.   This is the detail that we somehow tried to put
21 into a more visual representation.  It's a lot of detail.
22      Q.   Could you now look at Exhibit 3-10?
23               ARBITRATOR:  Hang on just a second.  Let me
24 look at 3-9 while we have the witness handy.
25                           (Off-the-record discussion.)
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1               ARBITRATOR:  Back on the record.  We're going
2 to continue on.
3      Q.   (By Mr. Klein)  Exhibit 3-10, would you tell us
4 what that is, please?
5      A.   That is the overall budget for the Department of
6 Corrections at fiscal year 2015.  So you have Prisons &
7 Health Services, which is by far the bigger chunk of the
8 Department, as far as the money that we spend, and then the
9 smaller red piece of the pie chart would represent all of

10 those other pieces:  headquarters functions, community
11 corrections functions, training, everything external.
12      Q.   And then looking at Exhibit 3-11 is it that
13 breakdown of the Prisons & Health Services slice of the pie
14 that you were just talking about?
15      A.   Yes.
16      Q.   And with regard to -- within Prisons & Health
17 Services, how much of that is salaries and benefits?
18      A.   Specific to this Prisons & Health Services,
19 $422 million, about 76 percent of our budget.
20      Q.   And with regard to the entire Department of
21 Corrections - that is, not just Prisons & Health Services
22 but the entire Department - do you know about what the
23 percentage is for prison -- or percentage is for salaries
24 and benefits?
25      A.   It's around 67 percent.
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1      Q.   Are you currently in the process of preparing a
2 budget for the FY15-through-FY17 biennium?
3      A.   Yes, we are.
4      Q.   And tell us a little bit about what's going on as
5 part of that process.
6      A.   It's probably the most substantial challenge in
7 my -- I've probably had some connection to budget work for
8 about 15 years, give or take, maybe a little bit longer than
9 that, and at this level just for the last few years.  There

10 was a -- there was direction -- I can say it was a request,
11 but it was direction from the Governor's office, Office of
12 Financial Management, to include scenarios around a
13 15 percent reduction in our overall budget.  So our budget
14 for the last biennium was about $1.7 billion, so a reduction
15 of 15 percent - you said it in the opening comments -
16 translates somewhere between $250-, $270-, maybe a little
17 bit more, million dollars.
18      Q.   And when are those due?
19      A.   September.  I think there's even a date attached
20 to that.  It's by the middle of September.
21      Q.   Is the Department currently working on trying to
22 figure out what it's going to do?
23      A.   Yes, actively.
24      Q.   Easy task?
25      A.   No.  No, because -- because of the numbers.  As I
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1 mentioned, the value of the closure of a 1,250-bed

2 medium-custody facility translated out to about $100 million

3 over a biennium.

4      Q.   I take it decisions haven't been made about what

5 you would do?

6      A.   No, no decisions, no --

7           And the conversation isn't around:  We'll close

8 this prison or we'll do those things.  It's more around:

9 Here are the steps needed, and to achieve this we need to

10 reduce caseload, and, you know, here are some ways that

11 caseload can be reduced.

12           And then, if those decisions went forward, then

13 there would be many more layers of discussion around how you

14 would actually implement --

15               ARBITRATOR:  What does "reduce caseload" mean?

16               THE WITNESS:  For prisons, it means less

17 offenders in our beds.  For community corrections, it means

18 less offenders under direct supervision.

19               ARBITRATOR:  Okay.  Which is not -- sorry.

20               MR. KLEIN:  Go ahead.

21               ARBITRATOR:  Which is not really within the

22 power of DOC to effectuate?

23               THE WITNESS:  Correct.  Yeah.  There's --

24 there's -- we don't have enough latitude within our --

25 nowhere close to enough latitude within our budget just to
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1 say:  We'll stop doing $250 million worth of activity.
2               ARBITRATOR:  Okay.
3      Q.   (By Mr. Klein)  Is the effort to find the
4 15 percent in any way impacted by the last six years?
5      A.   It is, because whether you describe it as having
6 trimmed the fat or picked all the low-hanging fruit or
7 whatever other -- whatever other descriptor we could use,
8 first we made the easy decisions, and really we had made a
9 lot of what we call easy decisions earlier, back around

10 2000, 2003, as we were -- as there was a general call to
11 State Government to be more effective and be more
12 thoughtful, and rightfully so as a taxpayer.  It's good
13 business.
14           So then, as we moved into the budget reductions
15 that were driven by the recession, we started to fairly
16 quickly get into things that were much more painful.  If
17 there was an ability to do a sentencing alternative or a
18 different approach to community corrections and reduce
19 caseload, then that provided the -- it provided the
20 reduction, and it provided it in a way that didn't require
21 us to piecemeal chopped little pieces.  But the flip side of
22 that, of course, is that it had a direct impact on staff
23 because it is staffs' wages and benefits that drive the
24 greatest part of it.
25           So, while we did make some of our reductions
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1 through eliminations of positions that we would rather not
2 have given up -- but we decided that we had to do something,
3 so that's why the staff counselors and the canine officers
4 and the recreation officers and some of those.  Today, we
5 look at each other and go:  First of all, we don't think we
6 have enough staff to do a lot of the day-to-day functions
7 around maintenance and around just things that it would --
8 things that would help make the facilities run smoother and
9 better, and so the last thing that we need or want to do is

10 reduce staffing any further, in that respect.
11           And I guess, you know, that's -- the other part of
12 it is that we could make some horrible decisions and just
13 decide to eliminate more maintenance staff or more whatever
14 it might be.  More managers; okay?  So we should reduce more
15 management staff.  It's a conversation that always needs to
16 occur.  You can't get to a number that even scratches that
17 $250- to $270 million, so you've come nowhere near the goal,
18 and all you've done is further decimate operations.
19               ARBITRATOR:  Do we have somewhere in this
20 package a budgetary history that goes back to before the
21 2008 fall-off and shows the year-by-year budget and staffing
22 numbers for DOC?
23               MR. KLEIN:  We have the staffing numbers that
24 we looked at.  I don't have anything in here that goes back
25 prior, with regard to the budget levels.  Is that something
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1 you'd like us to get?
2               ARBITRATOR:  Yes, please.
3           It's one of the nice things about having this
4 multi-day format, is I can actually order things up that
5 look like -- to encapsulate the witness's testimony.
6               MR. THAL:  And the staffing starts in '07, so
7 it's pretty close to the edge.
8               MR. KLEIN:  So would you like staffing too,
9 going back a little further?

10               ARBITRATOR:  Sure, if the data is readily
11 available and it's just a matter of putting it together.  I
12 apologize to whichever person I just required to stay up all
13 night.
14               MR. KLEIN:  I have nothing further.
15               ARBITRATOR:  Do you want to do cross now or
16 wait until after lunch?
17                           (Off-the-record discussion.)
18

19                      CROSS-EXAMINATION
20 BY MR. SWEDLOW:
21      Q.   So you were talking about the Jayme Biendl murder
22 and some of the impact on training and safety and that sort
23 of thing, and you mentioned that you've tried many different
24 approaches to increase safety, and some have worked, some
25 have not; there's been some technological problems.  But
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1 there have been some policies and procedures put in place to
2 try to make it a safer environment, right?
3      A.   Yes.
4      Q.   But you would agree that that does not mean that
5 prisons are safe places to work?
6      A.   I would say that there is inherent risk in prison.
7 I believe we do operate safe prisons, as a reflection of the
8 national standard, but ...
9           I'm not trying to be evasive.  That kind of a

10 question, though, is difficult to give a clear, definitive
11 answer to.
12      Q.   I understand.  I guess another way to put it is:
13 You've done everything you can to make the prisons in
14 Washington State as safe as prisons can be, but prisons are
15 inherently dangerous places; is that fair?
16      A.   It's fair.  And the work continues.
17      Q.   And I believe that you talked about, and the
18 arbitrator also, about the idea of long stretches of boredom
19 punctuated by moments of sheer terror, and that's -- and no
20 matter how many safety protocols you put in place, that is
21 still the reality of working in a prison, right?
22      A.   Yes.
23      Q.   And that kind of environment, you would agree,
24 requires a level of situational awareness and constant
25 vigilance that extends to everybody who works in the prison,
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1 right?
2      A.   Yes.
3      Q.   So this is correctional officers, sergeants, and
4 officer -- or administrative assistants, cooks, maintenance
5 mechanics.  They all have to have a level of alertness and
6 awareness of their surroundings that is unusual for most
7 workplaces; would you agree?
8               MR. KLEIN:  Objection, to the extent you don't
9 have a foundation about what he knows about other

10 workplaces.
11               ARBITRATOR:  Well, could I help you out?
12               MR. SWEDLOW:  Sure.
13               ARBITRATOR:  I think, if I understand the line
14 of questions, perhaps where you're going is this:
15 Regardless of how objectively working inside a correctional
16 institution may be safe or not, the sense of hazard is
17 inherently greater than most workplaces, and there is a
18 limit to how much management can reduce that sense of
19 hazard, because management is responsible for fostering the
20 awareness of situation, which a regular factory owner is
21 probably not too concerned with.  I mean, as long as you can
22 get people to actually tag out and lock out the circuits,
23 you don't have to insist that your employees are every
24 moment aware of where the doors are, where the windows are,
25 where the other people in the room are.
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1           And that sort of awareness which management must
2 responsibly foster for inside-the-walls prison work makes
3 that experience scary, whether or not the hazard shows up in
4 the objective numbers about injuries on the job; is that
5 fair?  We don't want people to be totally comfortable
6 working inside, in the way that we do want them to be
7 totally comfortable working on a car assembly line?
8               THE WITNESS:  I would agree, just with the
9 caveat that there are other occupations in the world where

10 people must have heightened awareness whenever they're
11 engaged in the work.
12               ARBITRATOR:  And I used car assembly line
13 because, if you're managing a car assembly line, you don't
14 want people to be careless, but there's kind of a difference
15 in --
16               THE WITNESS:  If you're a logger and you're
17 out in the woods, if you're on a fishing boat in the Bering
18 Strait.
19           And the other side of that is, is when it's count
20 time and the offenders are locked in their cells, and we
21 have accounted for them and we know they're all locked in
22 their cells, then that need for heightened awareness can
23 come down some, so there are opportunities.  So it isn't
24 from the moment you pull in the parking lot from the time
25 you're back in your car that you must be on orange alert,
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1 but there are -- when you're engaged with and working with
2 offenders directly, you definitely do need to have a
3 heightened awareness; maybe in mental health hospitals.
4 There's probably a few other places out there, but it's just
5 short of unique.
6               ARBITRATOR:  Yeah.  If we look at the other
7 end of the spectrum, maybe, it's informative, but in time-
8 loss terms, it is difficult to find an occupation more
9 hazardous than bartender, and hardly anybody thinks of that

10 as being a hazardous occupation, or a housewife working in
11 the average suburban kitchen; extremely hazardous
12 occupation, but nobody thinks of it as.  Hazardous working
13 inside a correctional institution has the sense of hazard
14 and not -- whether or not it has the reality of hazard.
15               MR. SWEDLOW:  Thank you.  I certainly couldn't
16 have said it better myself.
17               ARBITRATOR:  Okay.  Well, you know, I don't
18 think this is questionable, and my understanding of the
19 witness's testimony is that DOC is entirely aware of this
20 characteristic of the business that's in it.  It would have
21 to be amazingly stupid not to be aware of it.  It comes
22 under the heading of "Well, duh."
23               MR. SWEDLOW:  Absolutely.
24      Q.   (By Mr. Swedlow)  Will you turn to Exhibit 2-9 for
25 me real quick?
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1      A.   I'm there.
2      Q.   If I understand this correctly, it's a list of a
3 number of Teamster employees who work at various places?
4      A.   Yes.
5      Q.   You mentioned at some point that there are a
6 number of employees who work at places other than the
7 prisons, and you mentioned headquarters, Correctional
8 Industries, and I think you've mentioned a few others.  I
9 just wrote down "others."

10      A.   You can see some of those.
11      Q.   Will you point out the ones that are not prisons?
12      A.   Okay.  The ones that are not prisons:
13 Headquarters, Southwest Region.  I'm going to believe that
14 this 3104, Correctional Industries, refers to their
15 Correctional Industries headquarters and Work Operations in
16 Tumwater.  Then 3114, East Section 1, East Section 2,
17 Northwest Regional in King County, Southwest Region in
18 Pierce.
19           And those prisons, McNeil is of course no longer
20 open -- well, McNeil Island does have the -- it has
21 Correctional Industries operations, and obviously nine of
22 those are represented employees, so not a prison but a
23 Correctional Industries operation that employees offenders.
24 That's a clarifying statement.
25      Q.   Looking at those facilities you pointed out that
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1 are not prisons, I'm counting in this number of Teamster
2 employees, and my math is probably off, but I think it's
3 less than 100 employees.  So you would agree that a tiny
4 fraction of the bargaining unit works outside of prisons and
5 the vast majority works inside of prisons?
6      A.   Yes.
7      Q.   Will you turn to Exhibit 2-12?  This appears to be
8 a seniority list of Teamster members broken down by some
9 sort of job classification, although there's clearly a large

10 catchall at the bottom with everyone else.  But would you
11 look at the -- the very first line here is:  Corrections
12 officers with one to five years, 938 corrections officers.
13 That's about a third of the CO's, right?
14      A.   Yeah.  A little less.
15      Q.   Would you agree that that's not ideal, for about a
16 third of the CO's to have less than five years' seniority?
17      A.   I would have concerns if that 938 was primarily on
18 the one-year end, but if that -- you know, if the
19 substantial part of that 938 staff is two, three, four, five
20 years, up to five years, I'm okay with that.
21      Q.   So we don't have that in here --
22      A.   We didn't break it down to that degree.  Yes.
23      Q.   You obviously had a lot of experience as a
24 corrections officer, as a sergeant.  You walked through your
25 whole career, and just briefly walk us through the DOC
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1 policies, procedures, post orders, not walking, obviously,
2 through all of them, but just what is the general scope of
3 policies, procedures, operations that corrections officers
4 need to know?  And sort of just describe the universe of
5 things they need to know, other than stay safe.
6               ARBITRATOR:  Wow.  You're sure we're going to
7 do this in ten minutes?
8      A.   You're looking for titles more than --
9      Q.   (By Mr. Swedlow)  Yeah.  I don't need the

10 specifics.
11      A.   I mentioned early that the post orders are the
12 day-to-day small, easy-to-reference documents that the
13 correctional officers and, to a lesser degree, correctional
14 sergeants need.  It tells them general duties of the
15 position, important phone numbers, and a few other details.
16 Usually it's a two-sided single page that's part of a post
17 manual that could be as thick as this book.
18           The post manual would include -- could include
19 copies of the policies that are specific to the work they
20 do, it could include chronological descriptions of duties,
21 it could include emergency response procedures, just a
22 litany of information that would be a value.  That's a
23 resource tool, not "I need to open this up and read it every
24 day so I know what's in this book."  They know that if
25 there's an issue, they can turn to Section 6, and that will
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1 give them the broader amount of information.  So post
2 orders, short click; post manual, broader sense of it.
3           Within the policies and at the facility level,
4 that is really the operational memorandums, in most cases,
5 which take the department policies and then add any other
6 details that are necessary to operationalize that policy at
7 the facility level.  They would include the direction or
8 policies - again, the operational memorandum at the facility
9 level - on counting, on searches, on contraband management,

10 on the disciplinary process, drug testing process,
11 urinalysis process, property management, offender mail.  If
12 they have -- if they're a visit-room officer, they'd have a
13 particular interest in the visiting policy or the visiting
14 operational memorandum, but any CO might have an interest
15 for some reason, just to answer a question, if nothing else.
16 That's a chunk of them.  There are certainly a number more
17 of 400 series policies.
18           There are also the 410 policies that are the
19 emergency response policies.  Depending on their role and
20 their position, they may have a good working knowledge, at
21 least of the general information that's in there, and there
22 is an expectation that staff review the emergency response
23 manuals on a quarterly basis.  And they're familiar with
24 them.  They don't memorize them, but they're familiar with
25 them.  If they have a specialty team role, then they would
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1 have a much more intimate knowledge of that 410 series.
2           All employees are encouraged to know or at least
3 be aware of the information in the 800 sections, which deals
4 with staff, human resources information, hiring, promotion,
5 drug-free workplace, among others, staff counselors, how to
6 report accidents.
7      Q.   So it's fair to say there's a lot -- in addition
8 to staying safe, knowing how to do their job, there's a lot
9 of policies and procedures and operations that they need to

10 be aware of, familiar with, and actually are held
11 accountable for?
12      A.   That's true.
13      Q.   Okay.  So you would agree -- well, there's no way
14 not to agree:  Since 2008, there's been no raises, right?
15      A.   Right.
16      Q.   And, in fact, during two of those years, there
17 were three-percent increases; did I get that right?
18      A.   The previous biennium, there was a three-percent
19 reduction in pay.
20      Q.   You would agree that that's generally bad for
21 morale, right?
22      A.   Doesn't make anybody -- yes.  That's the short
23 answer.  Yes.
24      Q.   Do you believe that a substantial wage increase is
25 warranted for this group?
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1               MR. KLEIN:  And can I -- "this group" is the
2 entire bargaining unit now?
3               MR. SWEDLOW:  Yes.
4               MR. KLEIN:  Thank you.
5      A.   I believe that State employees are entitled to a
6 fair and equitable raise in pay, and I believe that there
7 are certain job classes within our Agency that are entitled
8 to more than that.  I don't have a specific number in my
9 mind, but I do think staff are entitled to a pay raise at

10 this point.
11      Q.   And what does the overwhelming ratification vote
12 results tell you, as a leader at DOC, about the bargaining
13 unit's perspective on a three-percent wage increase?
14      A.   Well, if I understand correctly, about half of the
15 bargaining unit voted?
16           I know you get to answer questions -- or you get
17 to ask and I get to --
18           So it would tell me that those that voted didn't
19 feel that that was an adequate raise.
20               MR. SWEDLOW:  That's fair enough.  I don't
21 have anything further.
22 ///
23 ///
24 ///
25 ///
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1                    RE-DIRECT EXAMINATION
2 BY MR. KLEIN:
3      Q.   Do you have any knowledge as to the process used
4 for the vote?
5      A.   I don't.
6      Q.   Do you have any idea whether the Union encouraged
7 the voters to vote "No"?
8      A.   I do not know.
9      Q.   And just so the record is clear, at the three-

10 percent reduction, was it -- there was one three-percent
11 reduction that went for a two-year period; is that correct?
12      A.   That's correct.
13      Q.   Was that something that was unique to DOC?
14      A.   No.  That was for all State employees.
15      Q.   You answered some questions about -- and I think
16 the phrase that was used, and I believe this one was used by
17 the arbitrator, is "a sense of hazard."  Do you recall that
18 discussion?
19      A.   Yes.
20      Q.   With regard to -- and let's just start with CO's.
21 May there be a different sense of hazard for a CO, depending
22 upon the duties that that particular CO performs?
23      A.   Yes, I definitely believe there is, and the
24 custody level of the facility.  So we train staff and
25 continue to remind staff that they should have -- they
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1 should always have an awareness of their surroundings, who
2 they're dealing with, the work that they do.
3           But if you are dealing with highest -- the
4 highest-risk offenders in a maximum security unit and moving
5 people that have demonstrated significant violence,
6 there's -- I'm going to say that your awareness should
7 probably be just another notch higher than if you were
8 working in a minimum security facility and interacting with
9 offenders in a work detail, not to say that you still

10 wouldn't have heightened awareness and not lose sight of the
11 fact that you're working with convicted felons.
12               ARBITRATOR:  Does that mean that the actual
13 hazard is higher?  Or you might not know.  I have vague
14 recollections of hearing this line of testimony in prior
15 cases and being surprised that the actual hazard and the
16 perception of hazard, depending on the class of supervision,
17 didn't track.
18               THE WITNESS:  The perception of hazard, to me,
19 is very much driven by the individual.  So I think the data
20 would show that our minimum facilities have the fewest
21 incidents of violence against staff, but then the data would
22 also show that some of the most significant violence against
23 staff occurred in our medium-security facilities.
24           While we have a lot of staff assaults in our
25 maximum custody, those are -- and I just used the word "a
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1 lot of."  The data would say that probably the majority of
2 staff assaults occurred at our highest levels, but those
3 also include the spitting, throwing, those types of things,
4 none of which is acceptable or, you know, in any way should
5 be tolerated, but different, in some degree, than the
6 physical attack on staff.
7      Q.   (By Mr. Klein)  And would the level of awareness
8 or the sense of hazard, whatever phrase we use, be different
9 depending -- let's try that again.

10           Would the level of awareness or the sense of
11 hazard be potentially different, depending upon whether one
12 is assigned inside or outside the secured perimeter?
13      A.   It would be, and even the post within a facility.
14 If you work inside a secured control booth, depending on
15 where that booth is located, it might give you one sense.
16 Staff in a tower I think would report a different kind of
17 stress.  It's not that they're specifically worried about an
18 attack from an offender, but they're charged with maybe one
19 of the greatest responsibilities that we ask of anybody -
20 the potential use of lethal force - so that's a very
21 different kind of stress.
22               MR. KLEIN:  I have nothing further.  Thank
23 you.
24 ///
25 ///
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1                     RECROSS-EXAMINATION
2 BY MR. SWEDLOW:
3      Q.   You mentioned just now that the different sense of
4 hazard could be there, depending on the custody level, and I
5 just wanted to clarify.  At one point, you were looking at
6 an exhibit and you mentioned that the custody level was
7 listed as "None," and that was because, you said, those were
8 probably intake facilities, where the custody level is
9 simply unknown yet, right?

10      A.   The custody of the offender is unknown, so they
11 operate it as a closed custody facility.
12      Q.   So, for example, an employee working in one of
13 those environments just has to treat everybody as if they're
14 the highest level of potential --
15      A.   One mark below, but yes.
16      Q.   One mark below.  Thanks.
17           And the other thing I wanted to just clarify, if
18 we haven't already done so, is that the CORE training, this
19 defensive tactics and all of the safety-oriented training
20 that you do, you put everybody through that, not just
21 corrections officers?  You put office administrative
22 assistants and mechanics and -- everybody who works in an
23 around the prisons goes through CORE training, right?
24      A.   Goes through CORE training.
25           And you raised -- I can't remember if there's any
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1 difference in the control tactics, defensive tactics
2 training that's given to all staff in CORE.  Only uniformed
3 staff do firearms training and only uniformed staff do
4 control tactics and defensive tactics training, but in CORE,
5 I don't remember for sure if everybody gets that same
6 component.
7      Q.   But every goes through CORE?
8      A.   Everybody goes through the six weeks together,
9 yes.

10      Q.   And this is because the Department recognizes that
11 everybody who works in and around a prison is subject to at
12 least some degree of risk?
13      A.   Yes.
14               MR. SWEDLOW:  Nothing further.
15               MR. KLEIN:  Nothing further.
16               ARBITRATOR:  Off the record.
17                           (Hearing at lunch recess.)
18               ARBITRATOR:  Back on the record after lunch
19 and returning to the Agency's next witness.
20 ///
21 ///
22 ///
23 ///
24 ///
25 ///
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1                       RICHARD PANNKUK,
2    witness herein, having been first duly sworn on oath,
3            was examined and testified as follows:
4

5               ARBITRATOR:  Spell your name for us, please.
6               THE WITNESS:  First name Richard, common
7 spelling, last name is Pannkuk, P-a-n-n-k-u-k.
8

9                      DIRECT EXAMINATION
10 BY MR. KLEIN:
11      Q.   Mr. Pannkuk, could you tell us who you work for?
12      A.   Yes.  I work for the Office of Financial
13 Management within the State of Washington.
14      Q.   What do you do at OFM?
15      A.   At OFM, I am senior budget assistant to the
16 Governor.
17      Q.   And can you tell us a little bit about what's
18 involved in that?
19      A.   Yes.  So my responsibility is the day-to-day
20 operations at the OFM for the Human Services section, which
21 includes five professional-level staff.  We're responsible
22 for the development of planning and implementation of the
23 State's operating budget.
24           Also within OFM, we prepare the capital budget and
25 operating budget.  OFM also has responsibility for human
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1 resources and statewide accounting, among other things.
2      Q.   And tell us a little more about what your
3 responsibilities are.
4      A.   My responsibility is actually managing the Human
5 Services section of the operating budget, so that includes
6 Department of Social and Health Services, Department of
7 Early Learning, Health Care Authority, Department of Health,
8 Department of Corrections, among other State agencies.
9      Q.   I'd like you to look at Exhibit 3-1.  Do you have

10 that in front of you?
11      A.   I do.
12      Q.   And are we currently -- or is the State currently
13 in the process of doing a biennial budget or preparing a
14 biennial budget?
15      A.   Yes, we are.
16      Q.   I'd like you to, using the first page of
17 Exhibit 3-1, walk us through the process of getting from
18 "it's a gleam in somebody's eye" to a final budget.
19      A.   Okay.  So the first box:  The agencies are always
20 updating their strategic plans and reporting that
21 information to the Office of Financial Management.
22           And then in June, on even-numbered years, Office
23 of Financial Management will issue what we call budget
24 instructions to State agencies, and those budget
25 instructions direct State agencies on how they are to
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1 approach submitting their budgets for the next two-year
2 period.  Then in September, agencies actually submit their
3 budget based on the requirements set forth in the OFM
4 instructions.
5           In between September and December, staff within
6 OFM in operations budget, the capital budget, and the
7 transportation budget are working with Agency staff to
8 better understand the Agency request, and then to develop
9 options for the Governor to consider when the Governor

10 submits his or her budget proposal in December.
11      Q.   Where does the Governor submit his or her budget
12 proposal to?
13      A.   The Governor submits the budget proposal to the
14 legislature for consideration.
15      Q.   And that's, it looks like, in December of 2014?
16      A.   That's correct.
17      Q.   And so then talk us through what happens after
18 that.
19      A.   So after the Governor's budget submittal to the
20 legislature, then the legislature convenes on the second
21 Monday of January.  Depending on if it's a short or long
22 session, they deliberate various policies around what should
23 and should not be funded within the budget, as well as
24 deliberate maintenance-level items.
25           At the conclusion of the legislative session, they
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1 pass an enacted budget, which is then given to agencies to

2 do what we call an allotment process, to actually allot the

3 appropriated dollars.

4      Q.   You said if it's a -- the difference between

5 whether it's a short or a long session.  What does that

6 mean?

7      A.   So what that means is, a statute that legislatures

8 are required to convene so many days, and I can't

9 remember -- next year it will be a long session, so they'll

10 convene for a longer period of time.  And then it alternates

11 between a short and a long session.

12      Q.   And when the legislature finishes its work, then

13 the budget gets -- what happens then?

14      A.   When the legislature finishes its work, it passes

15 an enacted budget.

16      Q.   What is the Economic Forecast Council?

17      A.   The Economic Forecast Council is a council set in

18 statute, and it's comprised of seven members.  You have two

19 members from the House of Representatives, two members from

20 the Senate, a member from Office of Financial Management,

21 which is generally the director of OFM, a member from --

22 actually, it's Department of -- excuse me.  The director of

23 Department of Revenue and the director of the State

24 Treasurer's Office, sorry.

25           But their responsibility is to adopt an official
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1 revenue forecast to be used by the legislature in developing
2 their budget and to be used by the Governor in development
3 of the Governor's budget.
4      Q.   How often does the Revenue Council issue a
5 forecast?
6      A.   I believe it's three times a year.
7      Q.   And do you know when the last one was?
8      A.   The last one was in June.
9      Q.   And I could probably figure it out, but I'll let

10 you tell me.  When does the next one come --
11      A.   I believe the next one comes out June 27 -- excuse
12 me.  September 27th.  Sorry.
13      Q.   And how do the economic forecasts or the revenue
14 forecasts from the council get utilized by the OFM as part
15 of the budget-making process?
16      A.   We are required to submit what they call Book One
17 Budget that matches the revenue, so some folks refer to it
18 as a No Revenue Budget, some folks refer to it as a Book One
19 Budget.
20      Q.   A No Revenue Budget?
21      A.   Yeah, No Revenue Budget.
22      Q.   Can you explain what that means?
23      A.   That means that in the No Revenue Budget, the
24 Governor does not identify additional revenues that could be
25 used in the budgeting process.  The Governor does have
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1 available a Book Two Budget, where they can't consider
2 revenue increases or -- yeah.
3      Q.   Now, is the budgeting process also impacted by
4 caseloads?
5      A.   Very much so.
6      Q.   Tell us about -- explain that to us.
7      A.   Yeah.  Well, probably the largest caseload is your
8 Medicaid caseload.  It's about 1.4 million individuals, and
9 the Medicaid program -- once you opt into the Medicaid

10 program -- it's a federally required program, so it becomes
11 what they call an entitlement program.
12           So you have the Caseload Forecast Council, which
13 is another council set in statute, that develops a caseload
14 for the Medicaid program, or some others would be long-term
15 care, Department of Corrections, Developmental Disabilities,
16 as well as education caseloads.  But they develop a --
17 forecast caseloads.  They present that to the Caseload
18 Forecast Council, which is comprised of legislative members
19 and staff from OFM, and they adopt the caseload.
20      Q.   And you mentioned that that would include
21 Department of Corrections.  Is that the number of prisoners
22 or inmates that are expected?
23      A.   Correct.  It's the number of inmates; that's
24 correct.
25      Q.   And how does that information then get utilized as
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1 part of the budget-making process?
2      A.   So it's used in development of the maintenance-
3 level budget, and there's two aspects to that budget.
4 There's the caseload, and then there's what we call the per
5 capita forecast.  The per capita forecast is generally the
6 average per-person cost for each of these caseloads.  You
7 marry those two forecasts together to develop a total
8 expenditure forecast, which then becomes your maintenance-
9 level budget request.

10               ARBITRATOR:  Can I go back?
11               MR. KLEIN:  Yeah.  I was going to go back too,
12 so you get to go first.
13               ARBITRATOR:  So the Caseload Forecast Council.
14 We started out with some comments about Medicaid, and we got
15 from there to the Caseload Forecast Council, which led me to
16 think they were going to be looking at how many people we
17 are likely to have on Medicaid in the biennium, but
18 apparently their charge is wider than that?
19               THE WITNESS:  That's correct.
20               ARBITRATOR:  And it considers Medicaid and all
21 other statutorily mandated human services caseloads,
22 roughly?
23               THE WITNESS:  Roughly, yes.
24               ARBITRATOR:  Including the medical care of the
25 inmate population of DOC?
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1               THE WITNESS:  Not so much the medical care,
2 but the total number of inmates that will come into the
3 system.
4               ARBITRATOR:  Okay.  So the inmate population?
5               THE WITNESS:  Yeah.
6               ARBITRATOR:  So we have that part, which is
7 pretty much outside the control of DOC.
8               THE WITNESS:  That's correct.
9               ARBITRATOR:  This is the throughput that we

10 are expecting for your machinery.
11               THE WITNESS:  Yeah.
12               ARBITRATOR:  And then the second part is the
13 unit cost from DOC.  And I assume other areas of the realm
14 of the Forecast Council, a major decision would be the
15 disabled home costs that are the -- how that industry makes
16 a living for the Medicaid population.
17               THE WITNESS:  Mm-hm.
18               ARBITRATOR:  But at DOC, we're talking about
19 the per-unit cost for the inmate population, and that's the
20 one place in this process that DOC has potentially some
21 amount of control all by itself.
22               THE WITNESS:  Well, not by themselves.  They
23 have input into that process.
24           So, generally we call those per capita forecasts,
25 and this is true for Department of Corrections, medical
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1 assistance, you know, Department of Social and Health
2 Service programs.  You have members from the House of
3 Appropriations, members from Senate Ways and Means, and the
4 members from the program.  And then when I say "members," I
5 mean staff, staff from OFM.  Collectively, they decide on
6 what the per capita forecast is going to be.
7           So DOC is part of the conversation, but generally
8 there has to be agreement among all the staff who
9 participate within that forecast conversation, and that's

10 different than the Caseload Forecast Council and the Revenue
11 Forecast Council, which are set in statute.  You have
12 legislative members who officially adopt those forecasts.
13               ARBITRATOR:  So one is a matter of collecting
14 and analyzing data, and the other is a matter of
15 recommending policy, expenditure policies, with respect to
16 the data, hence the legislative representation?
17               THE WITNESS:  Yeah.  And not so much
18 expenditure policy, but what are expenditures going to do,
19 given current law.  So, you know, to maintain services today
20 as the legislature funded them, how much more or how much
21 less is it going to cost us.  So they don't give
22 consideration to policy items.  That's done through the
23 Governor's budget and the legislative process.
24               ARBITRATOR:  Okay.  You lost me again.
25               THE WITNESS:  All right.
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1               ARBITRATOR:  So we have a level of -- we have
2 a population which varies, we have a level of services which
3 is fixed, so if we take the variation -- let me go back.
4           We've got variable population which we have no
5 control over, we have level of services which is fixed as a
6 minimum.  Do we assume that the actual level of services
7 exceeds the current minimum?
8               THE WITNESS:  It can, yes.  It can exceed or
9 not exceed.

10               ARBITRATOR:  Okay.  I guess -- that's okay.
11 Go ahead.
12               THE WITNESS:  And maybe it's a matter a
13 semantics when I'm talking about policy, so I'm making a
14 distinction between maintenance level and policy level,
15 because when we develop our budgets, we develop incremental
16 budgets, right?  So we'll have a bunch of maintenance-level
17 steps, a bunch of policy-level steps, and the two together
18 total -- will equal your total budget.
19           When the legislature passes an enacted budget,
20 they have a set of policies that they would like DSHS or
21 Department of Corrections to implement.  So through the next
22 forecasting process, those policy decisions, since they are
23 already funded, they become -- they become maintenance-level
24 items.
25               ARBITRATOR:  Okay.
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1               THE WITNESS:  Does that -- it's a matter of
2 semantics.
3      Q.   (By Mr. Klein)  You talked about unit costs, and
4 would an example of a unit cost, as it relates to
5 Corrections, be the daily cost to keep an inmate in a prison
6 at the State of Washington?
7      A.   Yeah.  That's correct.
8      Q.   So where are we right now in this process?
9      A.   So in this process, we've issued budget

10 instructions to the agencies, and we're waiting for the
11 agencies to submit their agency request budgets to OFM
12 beginning September 11th.
13      Q.   What I'd like to do now is, let's start by telling
14 me or giving me sort of a 50,000-foot overview, if you
15 would, of the impact of the Great Recession on the State.
16      A.   The impact was -- had tremendous impact within the
17 State of Washington.  I think, if you look back over the
18 course of the last five to six years, we've actually had to
19 reduce our budgets by $21 billion.  That's a significant
20 impact.
21           I think that the recession -- the economists say
22 the recession started in December of 2007, and we really saw
23 that effect in 2008 in the State of Washington, and shortly
24 thereafter, there was just a series of budget reductions.
25 In 2010, there was a special legislative session - I think
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1 it was December 11, 2010 - where Governor Gregoire asked the
2 members to come back to address projected shortfalls.  It
3 was a one-day session, and we cut the budget $490 million in
4 that one day, and that was after she implemented
5 across-the-board reductions for all State agencies.  So
6 there's just been a series of reductions since 2007.
7      Q.   Could you look at Exhibit 3-2, please?  And I
8 believe that's also up on the screen.
9                           (Off-the-record discussion.)

10      Q.   (By Mr. Klein)  So what I'd like you to do is,
11 let's walk through the presentation here and let's start at
12 the beginning.
13           Are we beginning to rebound?
14      A.   We are beginning to rebound, but at a very slow
15 pace.
16      Q.   Let's go to the next slide, if we could.  Help us
17 understand what we have here.
18      A.   Yes.  So this is a look at all the recessions
19 since 1953, and it looks at the number of months it takes to
20 actually rebound, in terms of gaining the job losses that
21 were lost during any particular recession.  So you can look
22 at the black line, which is the Great Recession in 2008, and
23 you can see that it took -- it's taken 69 months in order to
24 gain the number of jobs that were lost since the beginning
25 of the 2008 recession.
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1               ARBITRATOR:  Off the record.
2                           (Off-the-record discussion.)
3               ARBITRATOR:  Back on the record.
4      A.   So you can see the black line compared to the
5 other recessions.  The other recessions, you see more of a
6 U-shaped recovery.  This is what folks are referring to as a
7 U-shaped recovery.  The black line is more of a V-shape.
8 Some folks refer to it as an L-shaped recovery, just because
9 it's taken so many months to bounce back.

10           But the one thing I want to point out about this
11 particular slide and why this is important is because, on
12 average, we have a recession once every ten years, and so
13 when you look at the fact that it's taken us 69 months to
14 recover from the 2008 recession, we are now closer to the
15 next recession than we are the beginning of the 2008
16 recession.
17      Q.   (By Mr. Klein)  Okay.  Let's keep proceeding here.
18 What do we have next?
19      A.   And so State revenue collections are also
20 rebounding but, again, at a slower pace than after previous
21 recessions.
22      Q.   Can I stop you right there?  With regard to the
23 General Fund -- and am I correct that the Department of
24 Corrections is mostly -- or is in the General Fund or is a
25 part of the General Fund?
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1      A.   That's correct.  Mostly General Fund; that's
2 correct.
3      Q.   So as long as I've opened that, what's the part
4 that's not?
5      A.   Off the top of my head, I'm not sure.
6      Q.   Okay.  Next, could you look on the exhibit before,
7 which was 3-1?  On page 5, there's a pie chart there.
8      A.   Okay.
9      Q.   Do you have that in front of you?

10      A.   I do.
11      Q.   And can you tell us what that is?
12      A.   This is a reflection of the General Fund State
13 revenues in the '13-15 biennium, and it shows how this
14 revenue is collected.  So you can see that retail sales and
15 use tax are 50.6 percent of the revenue that comes in that
16 supports the General Fund State budget.
17      Q.   Then it looks like 20 percent B&O, 12 property,
18 and 13.9 infamous "other"?
19      A.   That's correct.
20      Q.   Okay.  Let's go back to your slide.  I just wanted
21 to capture that as we got into the revenue here.  Could you
22 look at page 5 of the document and help us understand what
23 that is?
24      A.   Yes.  So, as I was saying earlier, the State
25 revenue collections are rebounding, but at a slower pace
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1 than previous recessions.
2           And you can see, especially if you look at 2007
3 and 2008, there's quite a dip in the revenue, and over the
4 course of the next few years, it's kind of a flat growth
5 until you get into the '13-15/15-17 biennium.  And the
6 revenue projections in '13-15, I believe, are 8.2 percent
7 revenue growth, and the preceding biennium would be
8 8.3 percent.
9           But, again, the growth is slow relative to

10 previous recessions, so if you go back and look where you
11 had previous dips, say in 2001, there wasn't much of a dip,
12 and you kind of rebounded quicker than what we're seeing
13 after 2008.
14      Q.   And so the stuff in the blue is what's happened,
15 and the green is the forecast?
16      A.   That's correct.  That's correct.
17      Q.   So let's move on.
18      A.   And so this was -- this was a presentation we used
19 when we spoke to State agencies and to stakeholders, and we
20 wanted to make certain -- it was important that folks
21 understood that, although the revenue is rebounding, we
22 still have some challenging times ahead of us.
23           And, to a large extent, we had a budget shortfall
24 in the '15-17 budget that were paid for using one-time only
25 measures, and so that's what this slide kind of outlines.
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1 So you can see under the first bullet there, we re-directed
2 $387 million in the capital budget, which includes
3 $277 million from the Public Works Trust Account, and
4 basically these were some surplus dollars within the Public
5 Works Trust Account that we used to help offset the budget
6 shortfall in '13-15.  Now there's no longer surplus and
7 those dollars are no longer available to us.
8           The second bulleted item there, we captured
9 $251 million in savings by expanding Medicaid under the

10 Affordable Care Act.  And recall, under the Affordable Care
11 Act, if you are eligible up to 138 percent of the federal
12 poverty level, then the Federal Government pays 100 percent
13 of the costs for the first few years, and then that
14 participation trickles down to 90 percent over a five-year
15 period.
16           So we in Washington, we're very progressive, in
17 terms of the number of clients that we covered under
18 Medicaid.  We had populations that were not eligible under
19 Medicaid, but we covered them as a General Fund State-only
20 program.  Under the Affordable Care Act, they became
21 eligible, so we were able to refinance those populations
22 using 100 percent federal funds and freeing up those General
23 Fund State dollars.  It's a one-time windfall that's -- now
24 that they're on, it's no longer available to us.
25           And then we raised $272 million by temporarily

Page 126

1 extending the hospital safety net assessment.  Essentially
2 what this is, it's an assessment that's applied to
3 non-Medicare bed days within certain hospitals.  And when
4 the hospitals pay that assessment, we claim federal dollars
5 on it, and then we reimburse the hospitals for the
6 assessment fee and keep the federal dollars.  So this
7 financing mechanism was set to expire during the last budget
8 cycle, and it was extended.  If we would have let it expire,
9 then it would have cost us $272 million.

10           Then we were also helped in the June 2013
11 forecast, as we had additional revenue and we had some
12 caseload savings.
13           And then the last thing on this particular slide
14 is, we had some new revenue that the estate tax, what they
15 call the Bracken fix, was made.  That brought in an
16 additional $99 million, and we had some -- or, excuse me,
17 $159 million, and then we had some telecom reform savings.
18           So, again, we had a budget shortfall in '15-17,
19 but we were able to use some one-time fixes to get through
20 that budget shortfall, and these one-time fixes are no
21 longer available to us.
22      Q.   And can you then explain, why does that make the
23 '15-17 budget so much more difficult?
24      A.   It makes the '15-17 budget more difficult because
25 we can only take reductions at the discretionary funds.  And
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1 since we've been cutting our budgets for, you know -- since
2 at least 2007, it means the size of the discretionary budget
3 has shrunk, so any additional reductions we're going to do
4 are even going to be more painful.
5      Q.   So moving on to Slide 8, what do --
6      A.   Slide 8, so -- so despite these one-time fixes to
7 get through the '15-17 budget, we suspended the teachers
8 COLA's, we did not fund I-732, and we didn't provide State
9 employee pay raises.

10      Q.   Can I stop you right there?
11      A.   Yes.
12      Q.   What's I-732?
13      A.   Initiative 732, which requires COLA's for
14 teachers.  And this particular initiative was submitted by
15 the legislature; I think it was the last two biennium.
16      Q.   So that's something the legislature -- even though
17 it's an initiative, the legislature is able to suspend it, I
18 think is the term you used?
19      A.   Yeah.  Yeah.  It's a statutory requirement.  It
20 requires legislative intervention to not meet that statutory
21 requirement.
22      Q.   And so then continuing on with the slide?
23      A.   Yeah.  And then we also fell short of our
24 $1 billion target for meeting our basic education
25 obligation.  Again, this is the McCleary case.
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1      Q.   Tell us a little bit about that.  You say that's a
2 $1.5 billion obligation?
3      A.   Yes.  It's a -- the estimate is between $1.2- and
4 $2 billion obligation in the next biennium.  But,
5 essentially, the State Supreme Court ruled unanimously that
6 the State of Washington is not meeting its basic education
7 requirements.
8           And the legislature passed legislation, I believe
9 it was in 2009, that would implement a series of reform

10 initiatives and to -- well, let's say a series of reform
11 initiatives, but they did not provide funding for those
12 reform initiatives.
13           And that's when the State -- and as we kind of
14 talked about this morning, when the State Supreme Court kind
15 of stepped in and requested that the legislature -- in
16 January, requested that the legislature report back to the
17 Court with a detailed implementation plan, and I think it
18 was by June 2014, of which the Court felt that the
19 legislature fell short on that obligation, and now they're
20 to appear on September 5th, as we talked about this morning.
21      Q.   So how does that impact the work that OFM is
22 doing?
23      A.   It impacts the work that OFM is doing because this
24 is a requirement that has to be funded, and it's a sizable
25 budget request that really impacts our expenditure level
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1 when compared to our revenues.
2      Q.   So on page 10, I get the question I'm supposed to
3 ask you, which is:  "State revenue collections are expected
4 to grow by more than $2.5 billion ... What's the problem?"
5      A.   Yes.
6      Q.   So help us out.
7      A.   And so, yeah, that's exactly right.  So, as we saw
8 in that previous slide, revenue is growing in the next
9 biennium and the biennium after at 8.2 percent and

10 8.3 percent, and we're bringing in some marijuana funding,
11 so our revenue is growing by $2.6 billion.
12           But the difficulty is our expenditures that
13 out-pace our revenue collections; therefore, we're going to
14 have a shortfall.  And since the Governor's budget is
15 required to submit a balanced budget, then it requires that
16 we reduce our expenditure level in the Governor's Book One
17 Budget.
18      Q.   Let's start at the green bar which is up on top,
19 the "2.6."  I heard you talk about the marijuana.  I
20 sometimes hear people talking about how the income from that
21 will save the State.  Is that included in this green bar?
22      A.   It is included in the green bar, yes.
23      Q.   So you've got that accounted for?
24      A.   We have that accounted for, yeah.
25               MR. SWEDLOW:  That's probably why it's green.
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1      Q.   (By Mr. Klein)  So how about then on the
2 expenditure side?
3      A.   I'll break this up in different components, so
4 we'll talk first about your --
5           Let me back up a little bit and just talk briefly
6 about how we develop our incremental budgets.  So in
7 Washington, we build budgets and budget requests based off
8 of a baseline budget from the previous biennium, and what
9 that baseline budget is called is your expenditure

10 authority, so you see your basic expenditure authority.
11           Then, on top of your basic expenditure authority,
12 we developed something called the carry-forward level, and
13 the carry-forward level looks at all the policy items passed
14 in the previous budget cycles and estimates how much it
15 would cost to fully implement and fund those policy items,
16 as well as some maintenance level -- or let's just say
17 policy items, moving forward.
18           And then on top of carry-forward level, we develop
19 our maintenance-level budget, and the maintenance-level
20 budget is how much money is needed within the State of
21 Washington to maintain current levels of services based on
22 current law.  And these maintenance-level budgets are partly
23 what we talked about earlier, is your caseloads and your
24 per capita costs for those caseloads, as well as other
25 maintenance-level costs.  You could have postage, you have
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1 gas, the increases for State agencies, so there's a lot of
2 stuff in that maintenance-level budget.
3           And then on your maintenance-level budget, you add
4 your policy-level budget, and your policy-level budget will
5 be determined once we -- in the Governor's budget once we
6 see all the options submitted by State agencies.  We present
7 those options to the Governor, and the Governor makes a
8 decision on which direction he would like to go.  So,
9 collectively, all those incremental steps equal a budget and

10 a total appropriation.
11           So in this particular case, in the first box we
12 have maintenance level and carry-forward level, and it's
13 estimated at $1.8 billion.  Now, we would say that these
14 are -- this is not discretionary.  This is mandatory.  You
15 have to fund this in order to meet your current obligations.
16               ARBITRATOR:  What does "DD" abbreviate, last
17 line?
18               THE WITNESS:  Developmental Disabilities.
19           So the 175 million for low-income health care are
20 the costs associated with Health Care Authority and the
21 Medicaid forecast.  The K-12 education is additional
22 funding, because the caseloads are up.  And mental health,
23 DD, and long-term care, we're seeing a rise in caseload and,
24 in some areas, in per capita costs.
25           The next segment --
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1               ARBITRATOR:  The "K-12 education" line is a
2 continuation of K-12 funding at a more or less constant
3 per capita basis?
4               THE WITNESS:  Yes.  That's correct.
5           Then we have pension costs at $273 million, and
6 what this particular item is, is the State actuary raised
7 concerns that the pension system is not sustainable at the
8 current rate, largely because we have individuals in the
9 pension system that are living longer, and it happens to

10 be -- it happens to be the male population living longer
11 within the pension system.
12           So, in order to sustain our pension system, we
13 need to put in $273 million in additional funding just to
14 sustain it.  Now, that number could be larger, because I
15 think that the total cost was more than $400 million, but it
16 was decided that those pension costs, additional pension
17 costs, would be phased in over a five-year period.
18           The next item we have are $200 million in debt
19 service costs, and debt service costs, is the cost of doing
20 business when we bond projects in the State of Washington.
21 So when we're building roads, when we're building bridges,
22 there's a debt service component to that, and the additional
23 debt that we have to pay is $200 million.  The total is in
24 the neighborhood of $1.9 billion, but a large portion of
25 that is in your maintenance level.  So the 200 is kind of
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1 new and what needs to be added in order to maintain current
2 debt-level service obligations.
3           Then we have employee health care, an additional
4 $302 million, and this is based off just actuary studies.
5           And then we have $321 million related to the
6 I-732.  This is the teacher COLA.  We're adding it in here
7 as an expenditure because this is a statutory obligation,
8 and it requires legislative intervention, again, to suspend.
9           So then the next piece here, we have other

10 obligations and policy options, so we put in $600 million
11 for additional budgeted items that we'll have to consider
12 above maintenance level, above carry-forward level.  This
13 could be -- like, we have an $80 million lawsuit that we
14 know we have to pay.  We're being charged a penalty --
15               ARBITRATOR:  Is this the culvert case?
16               THE WITNESS:  No.
17               ARBITRATOR:  Okay.  So that's a transportation
18 account hit, right?
19               THE WITNESS:  The culvert?  I believe so.
20               ARBITRATOR:  Sorry.  So what's this one?
21               THE WITNESS:  This is a lawsuit against the
22 Department of Social and Health Services, and I'm not -- I
23 can't remember the specifics of the lawsuit, but it's a DSHS
24 lawsuit.  So, you know, that's $80 million that we will have
25 to put in as a policy-level budget item.  And, again, we're
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1 incurring penalties every day on the $80 million until we
2 get an appropriation to actually pay that.
3      Q.   (By Mr. Klein)  So that's an obligation, but you
4 can't pay it until the legislature meets and authorizes the
5 expenditure?
6      A.   That's correct.  That's correct.
7               ARBITRATOR:  That's already a judgment?
8      Q.   (By Mr. Klein)  Is it a judgment or a settlement?
9      A.   It's a settlement.

10      Q.   Yeah, I think it's a settlement, I believe.
11      A.   So one other thing I want to point out about this
12 particular item is that when you look back at the average
13 policy-level increases over the last several biennium, on
14 average, our policy budget has grown by $800 million, and
15 here we're setting aside $600 million because we're trying
16 to temper expectations from State agencies that -- there's
17 just not a lot of money out there.
18           So when you take -- if you could actually hit the
19 next -- yeah.  When you -- sorry.  If you go back.  There.
20           When you take into consideration the funding needs
21 up to McCleary, you can see that the expenditure need
22 exceeds our revenue by $900 million, so the only option we
23 have here for a Book One Budget is to impose budget
24 reductions on State agencies in order to make up that
25 $900 million.
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1           Now, to the right --
2      Q.   Let me stop you right there to make sure I've got
3 this.  So pretend there's no McCleary out there, no lawsuit,
4 no Supreme Court, no show cause.  We would be where in terms
5 of -- given the current revenue increase, where would we be
6 vis-a-vis revenues and expenses?
7      A.   Yeah.  Where we would be is $900 million short of
8 funding our expenditure level.
9      Q.   Okay.  Sorry.  I didn't mean to stop you.  You

10 were about to talk about the 1.2 to 2 --
11      A.   Yeah.  Then to the right, we know we have an
12 obligation that will have to be met for McCleary.  It's a
13 $1.2- to $2 billion General Fund State expenditure, or
14 Opportunity Pathways expenditure, and it's in this next
15 biennium.  It's $1.2- to $2 billion because we have to phase
16 in a set of reforms over the course of the next five years,
17 and so the $1.2- to $2 billion is a down payment against
18 that phase-in over the five-year period.
19           And I think the other important thing to note here
20 is that we're obligated to fully fund maintenance -- or,
21 excuse me, materials, supplies, and operational costs in the
22 next biennium, and that's $725 million of this $1.2- to
23 $2 billion.  And then the rest of the funding is the other
24 efforts.
25      Q.   I'm sorry.  The 725 was what?
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1      A.   Is materials, supplies, and operational costs.

2               ARBITRATOR:  700 --

3               THE WITNESS:  $725 million.

4               ARBITRATOR:  In the '15-17 biennium?

5               THE WITNESS:  That's correct.

6               ARBITRATOR:  And that's fixed?

7               THE WITNESS:  It's the best estimate we have

8 at this juncture.

9      Q.   (By Mr. Klein)  Go ahead.

10      A.   I was just going to say, the other components were

11 reducing class size and a full-day kindergarten, which are

12 the other components that make up the difference between the

13 $725 million and the $2 billion.

14      Q.   At the top of the slide, it refers to "Near

15 General Fund."  Could you explain what that means for those

16 of us who don't work with this every day?

17      A.   Yeah.  Near General Fund State dollars are funds

18 that are listed at the top there:  General Fund-State funds,

19 and we reviewed that a little bit earlier, in terms of how

20 we collected the revenue on that.  Then you have the

21 Education Legacy Trust Account, and this funds the K-12

22 system, and you have the Opportunity Pathways account, which

23 funds higher education.

24           So why they're up there and why they call it Near

25 General Fund-State is because, if you take these fund
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1 sources away, then you have to backfill those fund sources
2 with General Fund-State dollars, so it becomes a General
3 Fund-State expenditure.
4      Q.   So should we move on to page 12?
5      A.   Yes, page 12.  So this has been a story that we've
6 been talking about for quite some time, and that is that we
7 have a budget that's comprised of protected programs and
8 unprotected programs.  And what we see over the course of
9 the last several years, as we've had to implement

10 $21 billion in reductions, is a decrease in the total of
11 unprotected or discretionary funding that's available to tap
12 into for future budget-reduction exercises.
13           So, in this case, protected is your mandatory
14 Medicaid at 10.2 percent, debt service and pensions at
15 5.9 percent, your K-12 basic education at 42.3 percent, and
16 your mandatory services at 8 percent.  These mandatory
17 services are other -- like, long-term care, disability,
18 developmental disability-type services.
19           Then unprotected, we have higher education at
20 9.2 percent, we have other at 6.5, which could be, like,
21 your general administration, I think some Department of
22 Early Learning stuff.  We have Corrections at 5 percent, and
23 we have other human services at 13 percent.
24      Q.   When you talk about "other human services," can
25 you give us just a brief overview of what that means or
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1 refers to?

2      A.   If I remember correctly, other human services

3 would be those nonmandatory Medicaid-type services.  So, for

4 instance, you can have a benefit package that does not

5 include vision or dental, so that could be in there, and

6 other programs that -- you could include services for

7 Children's Administration, for upfront-type services to keep

8 kids safely in a home.

9      Q.   You also put together some information on meeting

10 the basic education need?

11      A.   Oh, yeah.  The next slide, yes, indeed.

12      Q.   Sorry.  I jumped ahead?

13      A.   That's all right.

14           Can I say one more thing about the previous slide?

15      Q.   Yes.

16      A.   I just wanted to expand on that, and really it's

17 back to page -- yeah.  I want to reinforce this concept of

18 incremental budgeting in the State of Washington.  As you go

19 through budget reductions and as we've gone through some of

20 these recessions, generally what you see is, you see more

21 people needing services, so your caseloads grow.  And as

22 your caseloads grow, much of these become mandatory services

23 that you have to provide, and your discretionary budgets

24 shrink.  So that's one component that makes any future

25 reductions really difficult.
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1           And the fact that we've been reducing our budgets,
2 and we've reduced it by over $21 billion, there's not much
3 left.  And I'll give you an example of Children's
4 Administration, and Children's Administration is the
5 administrative within the Department of Social and Health
6 Services.  They're responsible for the safety of all
7 children within the State of Washington, so they'll do
8 adoption support services and child protective services and
9 foster care services.

10           Well, in the child -- in the Children's
11 Administration, they receive what they call Title 4B
12 funding, and Title 4B funding is funding that you can use to
13 provide services to kids that are in their homes, so it can
14 keep them in their home, stabilize their family, and prevent
15 out-of-home placement.
16           Well, we have a requirement -- and this is where
17 it gets really difficult for State agencies.  There's a
18 requirement that -- what they call a maintenance and effort
19 requirement, that if you want access to your Title 4B funds,
20 then you have to maintain $24.3 million worth of General
21 Fund-State expenditures within that particular area.  So
22 when we talk about protected and unprotected, the programs
23 really have to dig in and understand what the implications
24 are to what looks like General Fund-State dollars that are
25 out there that are not really available, because they're
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1 tied to some other requirement.
2           And it even gets more difficult, because that
3 Title 4B funding is about $6 million, right?  So one could
4 say:  Well, then, why spend $24.3 million General Fund-State
5 to get $6 million of federal funds?  Just do away with the
6 $6 million in the federal funds, and let's reprioritize the
7 $24.3 million.
8           Well, the Federal Government requires that if you
9 want access to your Title 4E funds -- and within Children's

10 Administration, these 4E funds are available to fund
11 services for children and out-of-home placement, so when
12 they've been removed from the home for safety reasons or
13 neglect.  They say, if you want access to your Title 4E
14 funds, you have to spend all of your Title 4B funds.  So now
15 we're in -- and if you don't do that, then not only do you
16 lose your 4B funds, then you lose about $130 million in
17 Title 4E funds, right?
18           So you can see how the agencies are real -- it's
19 difficult for these agencies, because they have to get in
20 there, they have to connect all these dots and see where
21 they can cut.  And I know, in Children's Administration,
22 they've already cut down to the $24.3 million, so they're
23 locked into the $24.3 million.  On the $6 million 4B,
24 there's a match requirement, so they're locked into the
25 match requirement for those federal programs.
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1           And, like, in 4E, where it's $130 million, they
2 have to match that with the $130 million General Fund-State.
3 So you have all these State dollars out there, but those
4 State dollars are earmarked because, if you cut, then you
5 completely lose all your programs.
6               ARBITRATOR:  So that sort of expenditure,
7 which is theoretically optional, but with respect to which
8 the theoretical option of not spending it anymore would come
9 hand in hand with a huge federal hit?

10               THE WITNESS:  That's correct.
11               ARBITRATOR:  Are those expenditures on this
12 chart shown as restricted or not?
13               THE WITNESS:  Those would be shown, likely, as
14 protected.
15               ARBITRATOR:  As protected?
16               THE WITNESS:  Yeah.
17               ARBITRATOR:  Okay.  So protected has two
18 senses:  A) we legally must continue to spend it, and
19 B) although we legally have the option, they will hit us
20 with a huge hammer if we exercise it?
21               THE WITNESS:  Exactly.  And not only will they
22 hit us with a huge hammer, but then you lose then the
23 funding for all the services that -- clients that are in --
24 foster kids or, you know, kids that --
25               ARBITRATOR:  A really, really big hammer.  I
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1 get the --
2               THE WITNESS:  Yeah.  Sorry.
3      Q.   (By Mr. Klein)  Stuff that someone else is paying
4 for now that you will get to pay for because the service
5 isn't going to go away?
6      A.   Yeah.
7      Q.   So we've had some discussion this morning about
8 general government employees and general government.  Would
9 I find that somewhere in this, on this pie?

10      A.   General government employees?
11      Q.   Yes.
12      A.   Well, your general administration is going to be
13 the other 6.5 percent, but depending on how that's defined,
14 it may be spread throughout the pie chart.
15      Q.   Okay.  Are we ready to move forward?
16      A.   Yeah.
17      Q.   Let's go to page 14.
18      A.   So the next few slides I want to talk a little bit
19 about.  We have some structural issues here in the State of
20 Washington, and for quite some time there's -- we've had
21 expenditures that have exceeded our revenues, and we've
22 dealt with that through a series of budget reductions and,
23 at one point, some federal stimulus that came to all states.
24 I think, in the State of Washington, we received more than
25 $2 billion, if I remember correctly, in additional federal
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1 stimulus dollars to help weather the recessions.
2           But that structural problem is further aggravated,
3 if that's an appropriate phrase, by the fact that we now
4 have at least $5.7 billion in costs associated with funding
5 our basic education obligation, and what this slide shows is
6 the three components associated with that $5.7 billion.  So
7 in the green-shaded box, you have the estimated cost to
8 continue phasing in 2776, McCleary, and these are the
9 reforms that I was talking about earlier.

10           You have the blue box, which is the projected cost
11 of funding Initiative 732.
12           And then you have the purple box at the bottom,
13 which is projected costs of enrollment and other mandatory
14 increases, and this is levy lid equalization and caseload
15 growth within the system.  So, again, $5.7 billion over the
16 next two biennium.
17      Q.   Slide 15 -- or page 15, sorry.
18      A.   Slide 15 gets to the structural issues I was
19 talking about earlier.  So you can see here in 1990, General
20 Fund-State revenue equaled about 7 percent of total personal
21 income.  And if that were to be true today, if we maintained
22 that 7 percent, we would have an additional $15 billion in
23 additional revenue for the current biennium.  So, just
24 structurally, we have some problems in terms of how we can
25 generate revenue, enough revenue to cover our anticipated
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1 expenditures.
2      Q.   I'm sorry.  Could you explain that again?  Sorry.
3 I didn't get it.  I apologize.
4      A.   Sure.  So what this slide demonstrates is, is as a
5 percent of personal income, in terms of revenue growth,
6 we've been sliding since 1990 -- since 1983.  And if we were
7 able to maintain what we did in 1990, which is about
8 7 percent of total personal income, then we would have an
9 additional $15 billion in revenue for this current biennium

10 to deal with increase in expenditures.
11           Without that additional revenue -- and it's the
12 problem we've had for quite some time now, is that we don't
13 have the ability to bring in enough revenue to match our
14 estimated expenditure level.
15      Q.   So that's part of the structural piece you were
16 talking about?
17      A.   That's part of the structural piece.
18               ARBITRATOR:  Why is that?
19               THE WITNESS:  A series of initiatives that
20 passed.  So you have Initiative 601, which limits
21 expenditure growth, you have Initiative 960, which also
22 limits expenditure growth, and you have something that
23 legislature recently passed, and that's a four-year
24 requirement to balance the budget across four years.  So the
25 requirement is that you have to balance the budget in the
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1 current biennium and the next biennium.
2           And it was important for legislative members,
3 because they felt that you had a lot of policy items that
4 passed that had significant costs in the out years, and so
5 they wanted that to be clear, so they passed legislation
6 that required the budget to be balanced for a four-year
7 period.
8      Q.   (By Mr. Klein)  And that's to ensure that, when
9 passing legislation, they take into account or are aware of

10 the impact that would have in the next biennium?
11      A.   That's correct.
12               ARBITRATOR:  There is a very short road down
13 which the can can be kicked.
14      Q.   (By Mr. Klein)  Slide 16, please.
15      A.   This last slide is again just to reiterate the
16 structural problems we have here in the State of Washington.
17 So in 1995, Washington ranked 11th in state and local tax
18 collections.  By 2011, we ranked 35th, so in 2011 you can
19 see the -- never mind.  Sorry.
20               ARBITRATOR:  This is not -- this is just total
21 income not reflecting of per capita rate, but the total
22 amount of cash in?
23               THE WITNESS:  It's the -- right.  So, in other
24 words, Washington collects --
25               ARBITRATOR:  I'm sorry.  It's per $100,000 of
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1 personal income.  My bad.  Got it.  That's a doozy of a
2 chart.
3               THE WITNESS:  Yeah.
4                           (Off-the-record discussion.)
5                           (Hearing at recess.)
6               ARBITRATOR:  Back on the record after a few
7 minutes' break and continuing direct.
8      Q.   (By Mr. Klein)  Mr. Pannkuk, could you briefly
9 look at Exhibit 3-2, which is the PowerPoint?  Just look at

10 page 3.  We don't need to do it on the PowerPoint.  Do you
11 have that in front of you?
12      A.   I do.
13      Q.   I am not sure I understood which was the "U" and
14 which was the "V."  Could you help us out with that?  And
15 there was an "L" in there too, but I just want to get the
16 "U's" and "V's" right.
17      A.   Traditionally, your recessions are more of a
18 V-shape recovery, so a sharp decline and a sharp incline, in
19 terms of coming out of the recession.
20           The 2008 recession is more what's called an
21 L-shaped recovery, so --
22               ARBITRATOR:  Just to save you the trouble in
23 your closing statement, it also shows that after 69 months
24 we are back to roughly the same number of jobs that we had
25 at the beginning of that period, but nowhere close to the
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1 number of jobs that we would have had given a reasonably
2 expectable rate of growth throughout that period or given
3 the rate of growth of the state population throughout that
4 period, which is a different level altogether.  I get that.
5               MR. KLEIN:  So do you want me --
6               ARBITRATOR:  I get that.
7      Q.   (By Mr. Klein)  Exhibit 3-4, please.  Could you
8 tell what this is?
9      A.   Yes.  This is a memo from Director David

10 Schumacher to State agencies, and this memo is the budget
11 instructions by which they have to follow in submitting
12 their agency request budgets.
13      Q.   And I think earlier in your testimony you had
14 talked about instructions going out to the agencies as part
15 of the established process.  Is this the example of that in
16 this particular biennium budgeting?
17      A.   Yes.
18      Q.   And there anything in these instructions which is
19 a bit unusual or different?
20      A.   Yes.  This set of instructions directs State
21 agencies to submit 15 percent budget reduction options when
22 they submit their Agency request budgets.  It's in the third
23 paragraph.
24      Q.   Thank you.
25           And I see it references the McCleary stuff we've
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1 been talking about?
2      A.   Yes.
3      Q.   If you were to cut -- or 15 percent was to be cut
4 from the General Fund, how much would that be, ballpark?
5      A.   Ballpark, $4 billion.
6               ARBITRATOR:  Hang on just a second.  Let's go
7 back, because the actual instruction here is not 15 percent
8 of the Agency budget, it's 15 percent of unprotected Near
9 General Fund maintenance-level budget.  So does that mean

10 that if an agency has a substantial part of its expenditures
11 in the constitutionally or statutorily protected
12 classification, it's supposed to cut 15 percent of the rest
13 of its expenditures?
14               THE WITNESS:  That's correct.
15               ARBITRATOR:  Okay.  So an agency that was
16 95 percent protected would have to cut 15 percent of the
17 remaining 5 percent of its expenditures?
18               THE WITNESS:  That's correct.
19               ARBITRATOR:  Okay.  That's a serious
20 difference from 15 percent of the budget.
21               MR. THAL:  I see.  Yeah.
22      Q.   (By Mr. Klein)  And with the Department of
23 Corrections, is that protected or unprotected?
24      A.   The Department of Corrections is unprotected.
25               ARBITRATOR:  Well, I'm having a problem with
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1 that, just because of the fairly notorious periodic
2 prolixity of federal court actions that cause correctional
3 operations to operate with minimum manning standards.  I
4 think some of the King County institutions, for example, are
5 still operating under court orders that establish minimum
6 manning standards, and that sort of thing is sort of a
7 native feature of the corrections business.  So when you say
8 "the corrections budget overall is unprotected," it's --
9               MR. KLEIN:  But isn't it unprotected in the

10 sense of a determination could be made that we are going
11 to -- or the State is not going to have 18,000 inmates
12 anymore, and it's going to do something with regard to
13 sentencing, such that you have fewer inmates?  That's, I
14 think, how it's unprotected.
15               ARBITRATOR:  Yes.
16               MR. KLEIN:  I think what you've identified is
17 a policy choice -- not a policy choice but a practical
18 choice that impacts how cuts could be made.  You couldn't --
19 if you were going to have 18,000 inmates, there would only
20 be so many correctional officers that you could reduce for
21 purposes of staffing, both as a matter of safety for the
22 officers and safety for those in the facility.
23               ARBITRATOR:  So in the sense that some of the
24 State's Medicaid expenditures were unprotected back before
25 the Affordable Care Act, when Washington was actually
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1 covering a population in excess of the protected minimum,
2 that portion was unprotected and is now protected under the
3 Affordable Care Act.  So, yeah, you could have fewer people
4 going through the corrections process.
5               MR. KLEIN:  Right.  But that's just something
6 that somebody somewhere is going to have to figure out.
7               ARBITRATOR:  Right.  I get it.  It is a useful
8 sense of unprotected, but there's another sense of
9 unprotected in which whoever is there, the State is going to

10 have to perform services at a sort of minimum level, and if
11 the courts haven't yet established that for them, the
12 department certainly knows that if it drops too far, it will
13 end up behind some court actions that will satisfy that --
14               MR. KLEIN:  Or at least it could.
15               ARBITRATOR:  It could, yeah.  It could have
16 its very own McCleary.
17               MR. KLEIN:  Have some articles in "The Times"
18 about it too?
19               ARBITRATOR:  Yeah, at least.  Waste of
20 whatever.
21      Q.   (By Mr. Klein)  One of the things in doing
22 Interest Arbitrations that I -- when we're talking about
23 budgeting that comes up is the -- what is sometimes referred
24 to as the ending fund balance.  Can you tell what that is?
25      A.   Yeah.  The ending fund balance are those monies
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1 that are reverted back to the legislature that were
2 originally appropriated but then -- and were not expended by
3 the agencies.
4      Q.   And what purpose does having an ending fund
5 balance serve?
6      A.   It's actually important to have an ending fund
7 balance to help offset any projected policy-level increases,
8 as well as weather any future downfalls, economic downfalls.
9      Q.   So it's sort of -- when you say "potential

10 economic downfalls," it's a fund that can get used if
11 something hits the fan again?
12      A.   Yes.
13               ARBITRATOR:  And to cover irregularities in
14 the pace of collections over the course of the biennium.
15      Q.   (By Mr. Klein)  Is there a recommendation or
16 anything you're aware, in terms of what the level of this
17 ending fund balance/reserves/whatever it is, should be?
18      A.   Yeah.  Standard and Poor's recommends that, on
19 average, a state should have 7 to 8 percent reserves.
20      Q.   And what's Washington currently?
21      A.   My recollection is, we're about one percent.
22      Q.   In the budgeting that you've done so far -- and in
23 particular I'm talking about the presentation you gave us,
24 and I'm thinking of the preliminary 2015-to-17 operating
25 budget outlook that was on page 11.  It was the green and
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1 the red.  Is there any amount in there to build up the
2 ending fund balance?  Is there an effort included in this
3 process to increase that, to get it closer to the 7 or 8,
4 rather than where it is?
5      A.   No.
6               MR. KLEIN:  I have nothing further.  Thank
7 you.
8               ARBITRATOR:  Ready?
9               MR. THAL:  Yes.

10               ARBITRATOR:  Turning to cross.
11

12                      CROSS-EXAMINATION
13 BY MR. THAL:
14      Q.   Could we start with Exhibit 3-1, please?
15           Before we dig into this, what is the biennial
16 operating budget amount for the '13-15 biennium?  Do you
17 know off the top of your head?
18      A.   Off the top of my head, around $70 billion total
19 funds.
20      Q.   Right.  So if we turn to page 5 --
21               ARBITRATOR:  That's General Fund?
22               THE WITNESS:  Total funds.
23               ARBITRATOR:  All funds, general,
24 transportation -- what's the third big pocket?
25               THE WITNESS:  Capital.
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1               ARBITRATOR:  Capital?
2               THE WITNESS:  No.  Actually, it's the -- the
3 operating budget is about $70 billion, and that includes all
4 fund sources within the operating, so federal -- all the
5 different federal funds and the state funds.
6               ARBITRATOR:  Are we talking about -- I'm
7 sorry.  I don't understand what the number you gave me
8 represents.
9               MR. THAL:  Can I try to tackle it?

10               ARBITRATOR:  Yeah.
11      Q.   (By Mr. Thal)  So if we can turn to page 5, and
12 right under the circle that you testified about previously,
13 the pie chart, it says, "The state's current operating
14 budget for the 2013-15 biennium is $71.3 billion."  Do you
15 see that?
16      A.   Yes.
17      Q.   And in answer to the arbitrator's question, this
18 is operating budget only, not capital, right?
19      A.   Correct.
20      Q.   In fact, the capital is dealt with in the next
21 sentence?
22      A.   Correct.
23      Q.   Now, with respect to the operating budget, we're
24 talking about the operating budget not just with respect to
25 the General Fund but also with respect to other funds, or is
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1 that 71 general only?
2      A.   That's all funds.
3      Q.   So it's general and transportation and whatever
4 else?
5      A.   Transportation is not part of the operating
6 budget.
7      Q.   Okay.  So that's a separate budget.  So the
8 operating budget is General Fund and also -- give us an
9 example of another fund.

10      A.   Title 19 Medicaid funds, Title 4E, funds for
11 foster care, Title 4B2 funds --
12      Q.   Good enough.  So how much of the 71 is general?
13      A.   $33.1 million.
14      Q.   And you referenced that by looking over at the
15 right-hand side, where you see "Sources of General
16 Fund-State Revenue" for the '13-15, and you see the $33
17 billion there?
18      A.   Correct.
19      Q.   The $33.169 billion, right?
20      A.   That's correct.
21      Q.   I want to ask you about pie chart now.  You
22 indicated that the majority of the revenue source, and this
23 is for the General Fund, is retail sales and use tax,
24 correct?
25      A.   That's correct.
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1      Q.   And am I correct in understanding that the sales
2 and use tax vacillates with the economy?
3      A.   That's correct.
4      Q.   And therefore, as the economy goes down, we would
5 expect the sales and use tax to go down?
6      A.   Right.
7      Q.   And vice versa:  As the economy restores to
8 health, we would expect the sales and use tax to go up?
9      A.   That's correct.

10      Q.   And so as the economy continues to recover, if it
11 does, we would expect the sales and use tax portion of the
12 budget to go up and therefore with it the General Fund?
13      A.   That's correct.
14      Q.   I'd like to turn your attention now to the --
15           Actually, while we're right there, what is the
16 operating budget for the '15-17?
17      A.   It's not been created yet.
18      Q.   And would your answer be the same with respect to
19 the general portion of that?
20      A.   We have revenue forecasts.
21      Q.   I understand that, but would your answer be the
22 same about the operating budget for the general, that it has
23 not been established yet?
24      A.   The budget has not been established.  The
25 forecasts of revenues have been established.
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1      Q.   Right.  And the forecasts of revenues we'll get
2 to, because that's where you were talking about the 8.2/8.3?
3      A.   That's right.
4      Q.   But first let's turn to page 7, if we could,
5 please, of this document, Exhibit 3-1.  Now, this chart
6 represents General Fund-State expenditure trends from '91
7 through '15; would you agree?
8      A.   Yes.
9      Q.   And I have to assume, since the biennial budgets

10 have to be balanced, correct?
11      A.   Yes.
12      Q.   -- that they correspond, at least roughly, with
13 revenues?
14      A.   I think that's a fair assumption.
15      Q.   And so would you agree with me that from 2005 --
16 from the '05-07 to the '13-15, we've seen a General
17 Fund-State expenditure increase of roughly 18 percent?
18      A.   I'm not sure of the percentages, but you see an
19 increase in total.
20      Q.   Well, let's do the math, if we can.  I'm going to
21 take the 32,868 and back out the 27,766, and what I come up
22 with is 5,103.  And if I take that as a percentage against
23 the 27,766 -- are you at least following my math here?
24      A.   Mm-hm.
25      Q.   -- that that comes to 18.3 percent.
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1      A.   Yeah.
2      Q.   Would you go with me on that?
3      A.   I'll go with you on that.
4      Q.   And are we in agreement that, during that same
5 period of time, State employees received no wage increases?
6      A.   Which period of time, again?
7      Q.   Well, we're talking about the -- actually, you're
8 right actually.  Let's take the '07-09 to '13-15.  In that
9 period of time, there were no wage increases, correct?

10      A.   Correct.
11      Q.   In fact, there was -- for the '09-11, there was a
12 three-percent decrease, correct?
13      A.   Correct.
14      Q.   Okay.  Now, if we move to your Exhibit 3-2, and
15 now we're up here on the -- has anyone -- yeah.  Would you
16 take us to page 5 of that, please?  So this is where you
17 were talking about the forecast.
18      A.   Yes.
19      Q.   And if I understand correctly --
20               ARBITRATOR:  Where are we, please?
21               MR. THAL:  We're on Exhibit 3-2, and we're on
22 page 5 of it.  It's this one projected up here with the blue
23 and the green bars.
24               ARBITRATOR:  Okay.
25               MR. THAL:  Let's just wait a minute here.
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1      Q.   (By Mr. Thal)  Now, when you testified earlier,
2 both in your direct examination and then just a minute ago,
3 that the projection on the forecast is up for increased
4 revenue growth of 8.2 to 8.3 percent, were you referring to
5 the spread between the '13-15 and the '15-17?
6      A.   (No response.)
7      Q.   Well, let me just ask the question.  What were you
8 referring to?  What does the 8.2 and 8.3 correlate to?
9      A.   So the 8.2 represents growth in the '15-17

10 biennium, and the 8.3 is '17-19 --
11               ARBITRATOR:  Sorry.  Go back.
12      Q.   (By Mr. Thal)  To repeat, you said that the
13 8.2 percent represents the growth between the current
14 biennium of '13-15 to the next biennium of the '15-17, and
15 the 8.3 percent anticipated growth is between the '15-17 and
16 the '17-19.  Do I have that right, sir?
17      A.   Yes.
18               ARBITRATOR:  What was the second one?  8.2
19 and --
20               MR. THAL:  8.3.
21               ARBITRATOR:  And that 8.3 is biennium over
22 biennium?
23               THE WITNESS:  It's my understanding, yeah.
24               ARBITRATOR:  Okay.
25               MR. THAL:  Could I ask that this be marked as
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1 Union Exhibit 4, please.
2                           (Union's Exhibit 44 marked.)
3                           (Off-the-record discussion.)
4               ARBITRATOR:  Back on the record.  The witness
5 has Union 44.
6      Q.   (By Mr. Thal)  Do you recognize this document,
7 sir?
8      A.   I do not.
9      Q.   What is a CAFR?

10      A.   CAFR is an acronym.  I'm not certain what it
11 stands for, but generally it's a -- it's a mechanism by
12 which dollars are accounted for and reverted back from state
13 agencies and become available to the legislature or the
14 government for expenditure.
15      Q.   So you don't work with these financial reports in
16 the work that you do?
17      A.   My job doesn't require me to work with these.
18      Q.   Could you take a look at the last page of this
19 document, anyway, the one dated June 30th, 2013?
20      A.   Yes.
21      Q.   And if you could just take a moment to review it,
22 I'm only interested in the General Fund column, whether you
23 think that this accurately represents, if you know, the
24 state of the General Fund as of June 30th, 2013.
25      A.   I don't know that.
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1      Q.   Okay.  Back to your presentation, then, and now
2 we're on Exhibit 11.
3               ARBITRATOR:  Page 11?
4               MR. THAL:  I'm sorry.  Page 11 of Exhibit 3-2.
5      Q.   (By Mr. Thal)  I'm interested in your testimony
6 with respect to the I-732 COLA.  This is the $321 million in
7 the red bar.
8      A.   Yeah.
9      Q.   Did I understand you to say that the legislature

10 suspended that?
11      A.   Yes.
12      Q.   What do you mean by that?
13      A.   What I mean is it's -- we have an obligation on
14 statute to fund the I-732 COLA.  The legislature provided no
15 funding and suspended that requirement to provide funding
16 for that COLA increase.
17      Q.   And I understand your testimony to be that there
18 is a potential that the legislature could do that again?
19      A.   It is an option available to the legislature.
20      Q.   So the legislature -- so the fact that this
21 $321 million appears in this bar down here does not mean
22 that it's mandatory.  The legislature could elect not to
23 fund that?
24      A.   It's currently mandatory.  It's on statute and is
25 required.
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1      Q.   And yet it was previously suspended, correct?
2      A.   Correct.
3      Q.   And that's all I mean by "mandatory," is that it
4 could be suspended.  Am I correct in that understanding?
5      A.   Yes.
6               ARBITRATOR:  So did the initiative, by its own
7 terms, include something like:  "Unless the legislature acts
8 to specifically suspend the COLA," et cetera, or is it
9 suspendible only in the sense that an initiative creates a

10 law of the land which the legislature can uncreate or
11 interrupt, as it chooses?
12               THE WITNESS:  I don't know the answer to that.
13 I'm not sure what the legislature --
14               ARBITRATOR:  Fair enough.
15      Q.   (By Mr. Thal)  Next box, I notice that you did
16 not, in your direct testimony, speak to the bullet point on
17 State employee and higher-education salaries.  Am I correct
18 in understanding that that bullet point incorporates an
19 assumed three-percent across-the-board increase?
20      A.   I'm trying to recall if that was -- I believe it
21 did.
22      Q.   Yeah.
23           What is an internal service fund?
24      A.   I'm not familiar with that term, internal service
25 fund.
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1      Q.   Okay.  Do you know the percentage of the General
2 Fund that is spent on adult corrections?
3      A.   The percentage of General Fund?  Not as a
4 percentage.  As a dollar figure, but not as a percentage.
5      Q.   Okay.  What do you have as a dollar figure?
6      A.   My recollection is they're near $1.6 billion
7 General Fund-State.
8      Q.   Is that operating and capital?
9      A.   It is -- my recollection, it would be operating

10 budget.
11               ARBITRATOR:  Per biennium?
12               THE WITNESS:  Yes.
13      Q.   (By Mr. Thal)  Per biennium?
14      A.   Yes.
15               MR. THAL:  We'll go off the record for just a
16 second.
17               ARBITRATOR:  Off the record.
18                           (Off-the-record discussion.)
19                           (Union's Exhibit 45 marked.)
20               ARBITRATOR:  Back on the record.  While we
21 were off, we marked Union 45.
22      Q.   (By Mr. Thal)  Can you take a look at this
23 document?  Have you ever seen a document like this before?
24      A.   I've not seen this document before.
25      Q.   You have not seen this document before?
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1      A.   Have not.
2               MR. KLEIN:  Is the highlighting in the
3 original?
4               MR. THAL:  No, I'm sure it's not.
5           Okay.  I guess you won't be able to testify about
6 that.  I think that might be ...
7           I don't have any further questions for this
8 witness.
9               ARBITRATOR:  Re-direct?

10

11                    RE-DIRECT EXAMINATION
12 BY MR. KLEIN:
13      Q.   You were asked a question about whether the -- in
14 the page 11 of the exhibit, the green and the red, whether
15 or not the reference there was -- assumes a three-percent
16 increase in State employee compensation, and I believe your
17 quote -- your response was:  "I believe it does."  Do you
18 know that or are you -- can you tell us more about what you
19 do know?
20      A.   Yeah.  The $600 million is -- this is what I do
21 know:  We put a couple of bullets in here, and we set aside
22 $600 million as a placeholder.  You can't go into any
23 document and add things up to get to $600 million.  We know,
24 on average, over the course of the last several biennium,
25 our policy-level obligations have increased by $800 million.
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1 So we, as a placeholder, set aside $600 million and are
2 trying to temper expectations around what actually could be
3 funded at the policy level.
4      Q.   And with regard to the specific numbers for wages
5 or other components of that, is that something you're aware
6 of?
7      A.   No.
8      Q.   You were asked some questions about I-732, and I
9 think you had talked about this in your direct, but I can't

10 remember, so I'll ask you, in case I didn't.  What do the
11 funds get used for?
12      A.   The I-732 are COLA increases for teachers.
13      Q.   Is that a CPI formula of some kind?
14      A.   I'm not sure of the calculation.
15      Q.   So that goes to wage -- to increase the wages
16 of -- is it K through 12 teachers, do you know?
17      A.   That's correct.  K through 12 teachers.
18      Q.   You were asked some questions about when there
19 were wage increases and when there weren't.  Do you recall
20 whether there was an increase in 2008?
21      A.   Not that particular year.  I don't recall, that
22 particular year, if there was an increase.
23      Q.   Okay.  Then I won't ask you any more about whether
24 there was or there wasn't.
25           The 8.2 percent and the 8.3 percent, I think you
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1 clarified that that's over a biennium, so it sort of -- I
2 wanted to try and figure out what the annual number is.  It
3 would be basically half of that?
4      A.   I don't know.
5      Q.   Can I assume that, whatever it is, over the two
6 years it would add up to 8.2, and over the next two years it
7 would add up to 8.3?
8      A.   Yes.  I think that's a safe assumption.
9               ARBITRATOR:  Each year of the biennium can be

10 assumed to contribute something to that total.
11               MR. KLEIN:  Or take away, perhaps.
12               ARBITRATOR:  That's a contribution too.
13      Q.   (By Mr. Klein)  You were asked some questions
14 about the sales and use tax going up based upon the economy
15 improving.  As part of the Revenue Forecast Council's
16 assessment of revenue, did they take into account what they
17 foresee as happening with the sales and use tax?
18      A.   Yes, they did.
19      Q.   So would that be included in the June 2014 update?
20      A.   Yes, it is.
21      Q.   And would the assumed increase in the rate that
22 they found, based upon the improving economy, be included in
23 the green bar that's on your page 11 of 3-2?
24      A.   That is correct.
25               ARBITRATOR:  I guess I either hadn't heard or
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1 don't remember that the source of page 11 was the June
2 revenue projections.
3      Q.   (By Mr. Klein)  Let's talk about that.  Where did
4 the projected additional revenue come from, or the green
5 bar, as it's called?
6      A.   The green bar comes from the revenue projections
7 from the Economic and Revenue Forecast Council.
8               ARBITRATOR:  Do we have the June or the
9 summary of the June report somewhere in the book?

10               MR. KLEIN:  Don't, but we could get it.
11               ARBITRATOR:  Please.
12               MR. KLEIN:  I have nothing further.  Thank
13 you.
14               ARBITRATOR:  Anything else?
15               MR. THAL:  I need just a second here.  Could I
16 take just a couple of minutes?
17               ARBITRATOR:  Sure.  Five?
18               MR. THAL:  Yeah.
19                           (Hearing at recess.)
20               ARBITRATOR:  Back on the record after a couple
21 minutes' pause.  There is no more recross.  This is
22 absolutely the last round of direct.
23      Q.   (By Mr. Klein)  I want to make sure I understand
24 something.  You have given some testimony about Medicaid.
25 Let's suppose that, as a result of a change in caseload,

Page 167

1 there's an increase in Medicaid expenditures of $20 million,
2 for purposes of my example.  Do you follow that?
3      A.   Yes.
4      Q.   Suppose, at the same time, there is a decision to
5 impact or reduce some policy choice stuff, things that are
6 discretionary, by $16 million.  What if we were looking
7 at -- just solely looking at the one year to two years,
8 everything else was the same, what would be the increase or
9 the decrease in terms of the General Fund?

10      A.   You'd have a net increase of $4 million.
11               MR. KLEIN:  Nothing further.  Thank you.
12               ARBITRATOR:  Assuming the numbers were
13 actually that clear and there were no downstream income or
14 expense consequences to that $4 million, which is what makes
15 this area so convoluted and difficult to assess.
16               MR. KLEIN:  I appreciate that I held a lot of
17 things constant in that question, but I sort of had to in
18 order to not get in trouble for -- I only get one shot.
19               ARBITRATOR:  Spencer?
20               MR. THAL:  I'm fine.
21               ARBITRATOR:  Thanks very much.
22           And we're off the record and done for the day.
23

24               ARBITRATION RECESSED:  4:07 p.m.
25
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