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May 9, 2016 

Howell L. Lankford 
P. O. Box 22331 
Milwaukie, OR 97269-0331 

RE: Teamsters Local 117 (Boe, Michael, et al.) v. WA State Dep't of Corrections 
FMCS Cause No. 161203-00576-6 —Grievance 

Dear Arbitrator Lankford: 

As evidenced at the hearing, the Department of Corrections' (DOC) decision to 
reinstate Group C assignment pay to only the Licensed Practical Nurses (LPN 2s) and 
Psychologists 4s at Monroe Correctional Complex (MCC) occurred after engaging in a 
meaningful dialogue with the Office of Financial Management (OFM), and based directly 
on the specific facts and circumstances of each Group C assignment pay job class. 
Therefore OFM and DOC respectfully request that you dismiss the Teamsters Local 
117's (Union) grievance in the above captioned matter. 

ISSUE 

Did the Employer violate Appendix F of the 2015-17 Collective Bargaining 
Agreement and, if so, what is the remedy? 

STATEMENT OF FACTS 

Interest Arbitration 2014 

In late August 2014, DOC and OFM, under the terms of a Memorandum of 
Understanding (MOU), participated in interest arbitration with the Union. 
Exhibit (Ex.) 1. As part of its proposal, the Union proposed to eliminate Group C 
assignment pay.' Id. at 23. The Union portrayed Group C assignment pay as "the most 
divisive in the contract, raising the ire both of employees inside the targeted institutions 
but outside the targeted classes and of employees inside the targeted institutions but 
outside the targeted classes." Id. As part of the overall compensation package, Group C 
assignment pay was eliminated. Id. at 24. By eliminating Group C assignment pay, the 

1  The parties referred to Group C assignment pay by various terms including Geo-pay, location 
incentives, and location differentials. 
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overall initial cost of the general rate increase awarded in the interest arbitration was 
reduced by the prior cost of the Group C assignment pay. Id. at 26. 

However, in granting the Union's proposal to eliminate Group C assignment pay, 
due to possible recruitment and retention issues, it was left to DOC's discretion to 
reintroduce previously existing Group C assignment pay and to introduce that assignment 
pay to those job classes DOC proposed at the interest arbitration hearing.2  Id. at 24. In 
giving DOC the discretion on whether Group C assignment pay should or should not be 
implemented, any permissible grievance was limited to whether DOC's decision was 
arbitrary and capricious, or violated the express terms of the provision. Id. at 26. 

OFM/DOC's Reasoned Decision Regarding Group C Assignment Pay 

After the issuance of the interest arbitration decision, OFM and DOC reviewed 
and analyzed the interest arbitration decision. Transcript (Tr.) at 81. Starting in 
January, 2015, Ann Mitchell, OFM's Lead Negotiator for bargaining with the Union, 
began preparation for reviewing the recruitment and retention issues. In April or May of 
2015 she asked OFM State Human Resources to provide the recruitment and retention 
numbers for the Group C assignment pay classes. Id. at 81-82, 83. Ms. Mitchell then set 
a meeting for June 3, 2015, with DOC's decision makers. Id. at 82. The purpose of the 
meeting was for OFM to present its figures and provide an overview of what OFM saw as 
the turnover numbers and the potential turnover problems with some of the numbers. Id. 
Participants at the June 3, 2015 meeting included: Ms. Mitchell; Dan Pacholke, then 
DOC Deputy Secretary of Prisons; Steve Sinclair, then DOC Assistant Secretary over 
prisons; Julie Moultine, DOC Labor Relations Manager; Eric Hernandez, DOC Health 
Services Manager; Tina Cooley, OFM Classification and Compensation Specialist; 
Marissa McKay, OFM Compensation and Classification Analyst; and Kevin Bovenkamp, 
DOC Health Services Administrator. Id. at 85-86, 135, 165. 

OFM and DOC did a thorough review of all the Group C Assignment Pay job 
classes that had turnover, and reviewed various factors DOC was considering. Id. at 100. 
At the meeting, Ms. Mitchell presented to DOC the spreadsheet provided to her earlier by 
State Human Resources which outlined the turnover rates for fiscal year '14 and fiscal 
year '15 for the various Group C assignment pay groups.3  Id. at 82; Ex. 7. Discussions 
included what was considered tolerable turnover, and the statewide turnover average. Tr. 
at 86. State Human Resources uses a 10 percent threshold for turnover as a possible 
indicator of retention difficulties. Id., Ex. 10. Many of Group C Assignment Pay job 
classes did not reach the level indicating a recruitment and retention problem. Tr. at 103; 

2OFM proposed increasing the salary of Sex Offender Treatment Specialists and Corrections 
Mental Health Counselors with a two range increase. Ex. 1, at 25. While not a location incentive, the 
interest arbitration award included these classes in the list of Group C assignment pay classes, which DOC, 
at its discretion, could reallocate ranges on the basis of recruitment and retention problems. Id. 

3  The Group C assignment pay job classes that had zero turnover were not included in the 
document. Tr, at 83. 
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Exs. 7, 12. During the meeting, OFM also considered and discussed whether Sex 
Offender Treatment Specialists and Correctional Mental Health Counselors 2s and 3s 
should have Group C assignment pay instituted. Because both job classes did not 
previously have Group C assignment pay, due to the interest arbitration award they were 
to receive the full 5.5 percent increase effective July 1, 2015, and an additional 4.3 
percent increase effective the following year on July 1, 2016. Tr. at 99. In light of the 
substantial increase in pay for those job classes, OFM recommended that DOC monitor 
the impact of the pay increase to see if it affected the turnover rate. Id However, based 
on the review of the turnover rates, OFM's concerns centered on the LPN 2s and 
Psychologists 4s at the MCC. Id. at 91. Due to outside pressures outside of the State's 
control, primarily that nursing schools are encouraging their students to become 
Registered Nurse (RN) 3s instead of LPNs, LPN 2 positions have become increasingly 
difficult to fill.4  Id. at 92-93. Mental health treatment is an extremely important 
component at MCC. Id. at 93. The LPN 2s and Psychologist 4s at MCC work where 
most of the acutely mentally ill offenders are located. Id. 

OFM's discussion with DOC was not limited simply to just what the data 
indicated and what that data meant. Id. at 100. OFM's discussion included how any new 
assignment pay would be funded, and the need for DOC to absorb those costs within its 
budget. Id. In making its determination, DOC took in consideration the effect that 
recruitment and retention problems have agency wide, such as the effect that vacancies 
have on the agency. Tr. at 100, 141, 156. As budget management was under Assistant 
Secretary Sinclair's purview, he was acutely aware that turnover vacancies increased the 
need for overtime. Id. at 141. However, Assistant Secretary Sinclair, in evaluating the 
need for Group C assignment pay, evaluated whether the assignment pay was the most 
cost-effective way to address recruitment and retention issues. Id. As part of his regular 
duties, on a monthly basis, Assistant Secretary Sinclair reviewed budget and vacancy 
documents, and discussed recruitment and vacancy issues with superintendents at their 
facilities. Id. at 145. 

In the June 3, 2015 meeting, there was a lot of "rich discussion" with various 
opinions on the value of assignment pay. Id. at 138. Assistant Secretary Sinclair 
considered whether or not reinstating assignment pay would be cost effective versus 
focusing on recruitment and getting people into vacancies. Id. at 145. For example, 
providing Group C assignment pay to those job classes that had a low turnover rate 
would not necessarily ensure that new employees would come to DOC. Id. at 141-42. 
Therefore, DOC concurred that those Group C assignment job classes, such as 
Correctional Officers and Classification Counselors, which had low or no turnover, did 
not warrant having Group C assignment pay reinstated. Id. at 143. 

4  While the initial data for Fiscal year '14 for LPN 2s and Psychologists 4s had an error in 
calculating the turnover rate, even with the corrected numbers OFM felt that assignment pay for these 
classes was still appropriate due to the unique and sensitive nature of the mental health care at MCC. Tr. at 
96-97; Ex. 12. 
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In making its decision, however, DOC did not simply accept OFM's data. DOC 
was aware that on-call correctional officers had a higher turnover rate. Id. at 149. DOC 
was also aware that OFM's turnover data did not include data of the turnover rate of on-
call correctional officers and "pushed back" on why that data was not included. Id at 
138. However, due to the inherent and sporadic temporary nature of on-call employment, 
OFM does not consider on-call positions in their turnover data. Id. at 103. When looking 
at turnover, OFM focuses on why permanent employees are leaving state work for better 
pay. Id. OFM's approach in not considering on-call positions when determining 
turnover rates was applied consistently state-wide, was the method applied by OFM in 
2014 when it made its proposals to the Union, and was the method used in negotiating 
with the Union as far back as 2012. Id. at 76, 94. 

DOC did concur with OFM's recommendations regarding LPN 2s and 
Psychologist 4s. Id. at 139-40. DOC viewed the ability to provide medication and 
treatment as a "staff safety bonus" because of the treatment intervention these job classes 
provide to the mentally ill offenders. Id 

After the June 3 meeting, Assistant Secretary Sinclair met with DOC's 
recruitment staff. Id. at 146. Aware that MCC in particular was going through some 
recruitment and retention challenges, Assistant Secretary Sinclair directed the staff to 
focus on recruitment. Id. Furthermore, Assistant Secretary Sinclair directed that his 
recruitment and retention staff look at how to reduce the amount of time it takes for an 
employee to get hired after the hiring process commences. Id. These directions provided 
tangible results in addressing recruitment and retention issues in places such as MCC. 
This was accomplished by pursuing multiple efforts, including reaching out to on-call 
staff who worked only minimal hours, hiring 17 on-call staff as permanent hires, 
graduating multiple correctional academy classes, extending recruitment, and hosting 
double academy classes. Ex. 18. This resulted in MCC having sufficient on-call staff 
available and correctional officers graduating from the academy to meet their permanent 
vacancies needs. Tr. at 153. 

On July 31, 2015, DOC sent a letter to the Union indicating that it would be 
seeking to apply Group C assignment pay to LPN 2s and Psychologist 4s at MCC. to 
address the ongoing retention issue. Ex. 9. In the letter, DOC explained that it, along 
with OFM, had reviewed the retention data for the job classifications that had received 
Group C assignment pay to determine where there may be retention issues. DOC 
determined, based on the return overrates and the fact that these positions provide 
"critically mandated health care services" to offenders, it was important to ensure that the 
LPN 2s and Psychologist 4s job classifications at MCC were filled and therefore they 
should receive the Group C assignment pay.5  Id. 

5  The Parties have entered into a MOU regarding Group C assignment pay for the Psychologist 4. 
Ex. 8. However, even though OFM is prepared to provide assignment pay to LPN 2s, the assignment pay is 
held up in negotiations between the parties. Tr. at 133. 
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On August 17, 2015, in response to a grievance filed by the Union, DOC, in more 
detail then its previous letter, provided the basis for its decision for having only LPN 2s 
and Psychologist 4s at MCC receive Group C assignment pay. Ex. 4. DOC once again 
set out, albeit providing the specific date, that it met with OFM to review the recruitment 
and retention data. It also provided the turnover data for the ,Correctional Officer and 
Classification Counselors, and noted that those classes were experiencing lower turnover 
rates. DOC also explained why Sex Offender Treatment Specialists and Corrections 
Mental Health Counselors would not be receiving Group C assignment pay, and that 
instead DOC would monitor the effect of the 5.5 percent general wage increase had on 
the recruitment and retention data. Id. 

Standard of Review 

The Union bears the entire burden of persuasion that, on a more likely or not 
basis, DOC was arbitrary and capricious in its decision regarding its application of Group 
C assignment pay. Tr. at 5; Ex. 2, at 48. This standard was set out in the Interest 
Arbitration Award and resulting Collective Bargaining Agreement (CBA), which leaves 
it to the discretion of DOC whether Group C assignment pay should be applied. Exs. 1, 
at 26; 2, at 48. " `At its discretion' means that the only permissible grievance of such a 
decision is limited to whether or not the decision in question was arbitrary and capricious 
or violated the express terms of this provision." Ex. 1, at 26. Neither the CBA, nor the 
Interest Arbitration Award define arbitrary and capricious. Arbitrator Joseph Duffy 
defined the arbitrary and capricious standard as: "a willful or unreasoning decision made 
without regard to the attendant facts and circumstances. Obviously, then, a reasonable 
decision is one that can be tied directly to the specific facts and circumstances on which it 
is based." Washington Fed'n of State Emps v. Tacoma Cmty. Coll., AAA No. 75 390 
00323 10 CEPO (Feb. 17, 2011) (Duffy, Arb.). A decision is arbitrary and capricious 
only where there is room for one opinion, and the agency's decision is contrary and 
unsupportable. Helland v. King Cnty. Civil Serv. Comm'n, 84 Wn.2d 858, 529 P.2d 1058 
(1975). However, even if the ultimate trier of fact ultimately disagrees with a decision, if 
there is a rational and objective basis for the decision it is not arbitrary and capricious. 
Id.; see also State v. Rowe, 93 Wn.2d 277, 284, 609 P.2d 1348 (1980)("Where there is 
room for two opinions, action is not arbitrary and capricious even though one may 
believe an erroneous conclusion has been reached."). 

ARGUMENT 

DOC's Decisions Regarding Group C Assignment Pay Was Willful and Reasoned 
and Based on the Information It Was Presented 

DOC's decision was thoughtful, well considered, and based on the information it 
had. Therefore, the Union cannot meet its burden of proof to show that DOC's decision 
was arbitrary and capricious. DOC met with OFM to discuss turnover rates and to review 
the Group C assignment pay job classes that had experienced turnover. OFM and DOC 
discussed and considered what were the tolerable turnover rates, and the statewide 
turnover average. Tr. at 86. Based on their discussions and review of the data, it was 
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determined that it was inappropriate to give Group C assignment pay to the classes that 
experienced acceptable or no turnover, such as Correctional Officers series and the 
Classification Counselors series.6  The decision not to provide Sex Offender Treatment 
Specialists and Correctional Mental Health Counselors 2s and 3s with Group C 
assignment pay was also not arbitrary and capricious because the decision was reasoned, 
and tied directly to the specific facts and circumstances on which DOC's decision was 
based. DOC's decision took into account that these two job classes were going to get the 
full award, which could reduce the impact of retention and recruitment issues. Both job 
classes did not previously have Group C assignment pay, and due to the interest 
arbitration award, both job classes would be receiving the full 5.5 percent wage increase 
the first year, followed by a 4.3 percent increase the second year. In light of the 
substantial increase in pay for those classes, OFM recommended, and DOC agreed, that 
DOC should monitor the impact of the pay increase to see if it affected the turnover rate. 

Similarly, DOC's decision to provide Group C assignment pay to the LPN 2s and 
Psychologists 4s was a willful and reasoned decision made with regard to the attendant 
facts and circumstances. DOC had to allocate its limited budgetary resources to where it 
believed Group C assignment pay was going to be the most effective. DOC wanted to 
focus on these two classes because the positions were difficult to fill, and the staff 
in those positions provided critical services to offenders. The LPN 2 positions were 
especially increasingly difficult to fill as nursing schools were encouraging students to 
become RN 3s, and the lack of graduating students was creating a "dying class." Tr. at 
92-93, 128. Furthermore, the critical services that both job classes provided increased the 
safety for correctional staff because these job classes provided medical intervention for 
those offenders that were acutely mentally ill. 

The Union may try to argue that DOC's decision was arbitrary and capricious 
because DOC did not engage in any meaningful consideration as to whether or not 
assignment pay was justified, but simply eliminated it because of cost. However as the 
testimony set out, this is inaccurate. DOC's decision was thoughtful, well considered, 
and based on the information it had. Furthermore, while cost was a consideration, money 
by itself was not a barrier for instituting Group C assignment pay. Tr. at 127-28. 

At the hearing, the Union failed to provide any testimony that DOC's decisions 
were not rational, thoughtful, and well considered, and based on the information it had, 
and therefore its grievance should be dismissed. It may now argue that not giving Group 
C assignment pay itself was arbitrary and capricious. However, whether assignment pay 
is an effective method to deal with the recruitment and retention issue is a matter of 
opinion. Tr. at 138. In fact, the Union's own testimony showed that there were vacancy 
issues at MCC when Group C assignment pay was in effect, and that after Group C 
assignment pay was removed, but other recruitment and retention efforts were put in 
place the situation improved. Cory Laughlin, Correctional Officer 3, testified that when 

6  In fact, it would arguably be arbitrary and capricious to provide Group C assignment pay to job 
classes that were not justified in getting the assignment pay due to having acceptable or no turnover issues. 
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she arrived at MCC in 2014, she believed that the number of true vacancies was up to 65. 
Tr. at 72. Ms. Laughlin testified that DOC was running recruitment fairs and double 
trainings to get more staff into positions. Id. Ms. Laughlin understood that the number 
of true vacancies had been cut down by almost half to 35. Id. at 73. In fact, DOC 
currently has enough on-calls and staff going through academy to fill all the permanent 
positons at MCC. DOC and the Union may differ on the effectiveness of assignment pay; 
however, since there is room for two opinions, DOC's action was not arbitrary and 
capricious. 

The Union may also argue that since DOC and OFM held only one meeting that 
any decision made was arbitrary and capricious. However nothing in the arbitrary and 
capricious standard requires that more than one meeting be held. By itself, there is 
nothing more or less arbitrary and capricious in whether a decision is made in 1, 10, or 
100 meetings. What is important to the analysis is the content of what is discussed in 
those meetings. At the hearing, the Union failed to show any discussion point that DOC 
failed to consider or impermissibly relied on. Nor did the Union raise any new 
information that DOC did not previously have or that would have caused it to change its 
decision. Tr. at 156. Assistant Secretary Sinclair testified that, as part of his job, he was 
aware of the information raised at the hearing, such as the turnover of on-calls and the 
issue of vacancies. Id. If a facility is having recruitment and retention issues, Assistant 
Secretary Sinclair is aware of the situation, and it was, in fact, part of his consideration 
when making his decision regarding Group C assignment pay. Id. Based on Assistant 
Secretary Sinclair's experience and knowledge, nothing presented at the hearing would 
have resulted in DOC making a different decision. Id. at 157. DOC and the Union may 
differ on whether these job classes should have received Group C assignment pay; 
however, since there is room for two opinions, DOC's action was not arbitrary and 
capricious. 

The Union may also argue that since they were not included in the discussion 
DOC's decision was arbitrary and capricious. See, e.g., Tr. at 14, 35. However, the plain 
language in the arbitration award and the CBA left to the discretion of DOC to determine 
whether it would reinstate assignment pay. Furthermore, as stated previously, at the 
hearing the Union did not present testimony on what additional information it would have 
presented or felt DOC did not consider. DOC and the Union may differ on whether 
discussions with the Union should have occurred; however, since there is room for two 
opinions, DOC's action was not arbitrary and capricious. 

The Union may also try to argue that the turnover rate of on-call staff should have 
been considered, and by not doing so, DOC's decision was arbitrary and capricious. See, 
e.g., Tr. at 40. However, due to the sporadic nature of on-call work, the inherent nature 
of on-call employment, and that the purpose of recruitment and retention data is to 
determine why permanent employees are leaving state work, on-call staff retention is not 
considered when computing turnover data. Tr. at 103, 129. DOC was aware of the on-
call staff issue, and also understood why OFM was not including it in its calculations. 
Id. at 138. OFM and the Union may differ on whether on-calls should be considered in 
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turnover rates; however, since there is room for two opinions, DOC's action was not 
arbitrary and capricious. 

The Union may also raise the fact that OFM's turnover rates do not take into 
consideration when a permanent employee leaves DOC for another state agency, and by 
not taking that into account, DOC's decision was arbitrary and capricious. See, 
e.g. Ex. 10, at 17. However, for the majority of employees under the Group C 
assignment pay job classes, DOC is the sole agency that has those job classes. While at 
the hearing, the Union focused on custody staff at MCC, the Union brought forward no 
evidence that Correctional Officers, Classification Counselors, or Corrections Mental 
Health Counselors are leaving DOC to do the same work at other agencies. Nor did the 
Union present any evidence that those correctional staff are leaving for other state 
agencies to do any kind of other work. However, even if the Union presented such 
evidence, they would still not meet their burden. OFM promotes the movement of 
employees between agencies. Tr. at 113. In fact, the statute requires that the State's 
Human Resources classification plan must "[e]nhance mobility and career advancement 
opportunities." Ex. 10, at 17 (citing RCW 41.06.157(1)(e)). Therefore, when calculating 
the turnover rate, it is not that OFM is not aware that employees may transfer between 
agencies, or that it is aware and simply ignoring that fact. OFM just does not view it with 
the negativity that the Union seems to hold state-wide career mobility and advancement. 
OFM made a reasoned decision not to include those types of transfers because when 
calculating turnover, OFM is looking at the permanent employees who left state work for 
better pay. Tr. at 103, 129. OFM and the Union may differ on whether the transfer of 
employees between state agencies should be considered in turnover rates; however, since 
there is room for two opinions, DOC's action was not arbitrary and capricious. 

It cannot be disputed, contrary to the Union's grievance, that DOC's decision 
was thoughtful, well considered, and based on the information it had. DOC looked at 
each of the Group C assignment pay job classes that incurred turnover. DOC made its 
willful reasoning decision with regard to the specific facts and circumstances of each job 
class. Ultimately, while the Union may disagree with DOC's decision, a disagreement of 
opinion is insufficient to overturn a decision under the arbitrary and capricious standard. 
The Union cannot meet its burden of proof, and its grievance must be dismissed. 

The Union's Requested Remedy Is Arbitrary and Capricious 

While DOC has presented evidence that its decision was not arbitrary and 
capricious, the Union has requested a remedy that would itself result in an arbitrary and 
capricious conclusion. That requested remedy needs to be addressed. The remedy that 
the Union is requesting is that if it is found that DOC's decision was arbitrary and 
capricious then Group C assignment pay should be reinstituted across the board until 
DOC makes a new determination. Tr. at 14. This `one size fits all' remedy request 
would result in the exact arbitrary and capricious result that the Union asked to get rid of 
and the award sought to avoid. The Union presented no evidence regarding the various 
Group C assignment pay job classes and the need or justification for assignment pay for 
those classes. While the Union presented some evidence regarding the vacancy situation 
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for correctional staff at MCC, it presented no evidence regarding how assignment pay 
would address the recruitment and retention issues there.7  Under the Union's remedy 
theory, if the request was granted, it would result in Group C assignment pay job classes 
that had acceptable or no turnover receiving assignment pay. Simply reinstituting 
assignment pay across the board with no consideration to facts or circumstances would 
itself be arbitrary and capricious. 

CONCLUSION 

DOC's decision to reinstate Group C assignment pay to only the LPN 2s and 
Psychologists 4s at MCC occurred after engaging in a meaningful dialogue with OFM, 
and was based directly on the specific facts and circumstances of each Group C 
assignment pay job class. DOC applied Group C assignment pay to the job classes it felt 
would benefit most, due to the difficulty of filling those positions and the important 
services those job classes provide. In not providing Group C assignment pay to the other 
job classes, DOC took a reasoned approach, taking into consideration the facts and 
circumstances of each job class. The Union's argument that DOC's decision was 
arbitrary and capricious because the DOC did not engage in any meaningful 
consideration is baseless. Therefore OFM and DOC respectfully request that you dismiss 
the Union's grievance. 

Sincerely, 

OHAD M. LOWY 
WSBA NO. 33128 
Assistant Attorney General 
(360) 664-4175 
(360) 664-4170 (fax) 
ohadl a,atg wa.gov  

7 The evidence showed the vacancy issue was not simply a recruitment and retention issue. 
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