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INTRODUCTION 

 

 This matter came before the arbitrator having been selected through the Federal 

Mediation and Conciliation Service, pursuant to a grievance being filed under the parties’ 

collective bargaining agreement (CBA) alleging a violation of provisions of that CBA “…by not 

paying overtime compensation for hours worked on a holiday and then counting those hours 

towards the forty (40) hour rule for overtime compensation….”  

 

 At the time of the hearing, the parties stipulated that the grievance was properly before 

this arbitrator and that there were no issues of arbitrability. The parties had the opportunity to 

examine and cross examine witnesses, introduce exhibits, and fully argue all of the issues in 

dispute. The hearing was informally recorded by the arbitrator to supplement his notes. The 

parties stipulated to submitting post-hearing briefs by April 15, 2016. Both briefs (Union Brief & 

Employer Brief) were submitted on that day.  

 

Thereafter on April 19, 2016 the Employer submitted a letter (Employer Letter) objecting 

to the portion of the Union’s brief which allegedly “seeks a remedy beyond the scope of the 

arbitration.” The Union replied in an e-mail on April 20, 2016 (Union E-mail) objecting to the 

Employer’s objections and asking in the alternative for the opportunity to respond after any 

ruling “on the liability issue.” On April 20, 2016 this arbitrator advised the parties in an e-mail 

that if the arbitrator finds that some remedy is appropriate, the parties will have a common due 

date for a supplementary submission on the issue of the remedy. The arbitrator notified the 

parties on May 31, 2016 that the award will provide for a remedy, but that they had until June 10, 

2016 to submit comments on the scope of the remedy. Such submissions (Union Remedy Brief 

& Employer Remedy Brief) were both timely received and the record closed on June 10, 2016, 

subject to any clarification of remedy as noted below.    

 

 

ISSUE 

 

 The parties were unable to agree on a statement of the issue, but agreed that the 

Arbitrator would have the authority to formulate the statement of the issue.  

 

At hearing, the Union offered the following statement of the issue: 

 

Did the Employer violate the CBA when it paid the grievant straight time instead 

of overtime for work in excess of 40 hours worked in a week, when 10 of those 

hours worked were paid pursuant to the holiday premium pay provision? If so, 

what is the appropriate remedy? 

 

The Employer’s statement of issue, also offered at the hearing: 
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Did the Employer violate the Collective Bargaining Agreement by failing to pay 

the Grievant, James Williams, his proper wage for the week of May 24, 2015? If 

so, what is the appropriate remedy? 

 

As discussed herein, especially in the section dealing with the scope of the remedy, while both 

proposed issue statements describe the issue at least to some degree, the Union statement is 

accepted. Thus the issue is: 

 

Did the Employer violate the CBA when it paid the grievant straight time instead 

of overtime for work in excess of 40 hours worked in a week, when 10 of those 

hours worked were paid pursuant to the holiday premium pay provision? If so, 

what is the appropriate remedy? 

 

 

   

 

 

RELEVANT CBA PROVISIONS  

 

 

ARTICLE 5 — HOURS OF WORK AND OVERTIME 
 

Section 5.01 
 

 Workweek. The workweek shall consist of either five (5) days of eight (8) hours or four 

(4) days of ten (10) hours with an unpaid one-half (1/2) hour allowed for lunch. … Employees 

who work a 4X10 work schedule or a driver schedule, which averages ten (10) or more hours per 

day, shall receive ten (10) hours of pay per day for bereavement and holidays. 

 

Section 5.02 

 

 Overtime Compensation. Employees will receive overtime pay at one and one-half (1½) 

times their regular hourly rate of pay for work in excess of forty (40) hours during the week. 

Employees working in warehouse classifications shall receive time-and-a-half their regularly 

hourly rate of pay for work in excess of their eight (8) or ten (10) hour shifts, whichever is 

applicable. 

 

ARTICLE 7 — HOLIDAYS 
 

Article 7.01 
 

Recognized Holidays. The following days shall be paid days off each year of this 

Agreement for regular full-time employees: New Year’s Day, Memorial Day, Independence Day, 

Labor Day, Thanksgiving Day, and Christmas. If an employee works on one of the above 

holidays, the employee shall be paid time and one-half for all hours worked on the holiday. 

Probationary employees are not eligible for holiday pay. In addition, employees must have 
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worked the last scheduled work day prior to and the next scheduled workday following the 

designated holidays to receive holiday pay.  

 

ARTICLE 14 — GRIEVANCES 

 

Article 14.02 
 

 Step 5. In the event that the matter is not resolved in Step 4, it may be submitted to 

binding arbitration. … The arbitrator shall not have the authority to modify, add to or subtract 

from the provisions of this Agreement or to impose any obligation on the Union or the Employer 

not expressly agreed to by the terms of this Agreement. The expenses of the arbitrator will be 

equally shared by the parties. The parties shall be responsible for their own costs, including 

attorney fees.  

 

 

 

OTHER RELEVENT MATERIAL 
 

Richard Feindt Letter to Marcus Williams of March 17, 2015 Re: Holiday Overtime 

(Exhibit E-1) 
 

 “This letter is a follow up to our conversation and to formally inform you of the payroll 

error we have found. While reviewing payroll for the Christmas and New Year’s holidays, we 

found that Holiday pay was counting as hours worked and that said holiday pay triggered 

overtime for associates after they only worked 32 hours in a week. As you know, Article 5.02 in 

the parties CBA states, ‘Employees will receive overtime pay at one and one-half (1s½) times 

their regular hourly rate of pay for work in excess of forth (40) hours during the week. 

Employees working in warehouse classifications shall receive time-and-a-half their regular 

hourly rate of pay for work in excess of their eight (8) or ten (10) hour shifts, whichever is 

applicable.’ 

 

 “The next holiday pay period, we will follow the parties CBA and pay our associates 

overtime after 40 hours worked.” 

 

Marcus Williams letter to Shauna Ostier of June 25, 2015 (The Grievance--Exhibit J-2) 

 

Re: James Williams/Bargaining Unit 

 Violation of Article 5 [Hours of Work and Overtime] 

 Violation of Article 7 [Holidays] 

… 

A grievance has been filed through the Union office as follows: 

 

 The Union protests the Employer’s violation of the above referenced articles, as well as 

any and all applicable provisions of the parties’ Collective Bargaining Agreement (CBA) by not 

paying overtime compensation for hours worked on a holiday and then counting those hours 

toward the forty (40) hour rule for overtime compensation per the parties CBA. 
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BACKGROUND 

 

 UNFI is a distributor of natural, organic, and specialty foods and related products. One of 

its distribution centers is located in Auburn, Washington (Auburn, DC). The Auburn DC 

distributes from Olympia to Northern Washington, Idaho, and Montana.  

 

 The Teamsters Union Local No. 117 represents the drivers and warehouse employees at 

the Auburn DC. All of the bargaining members at the Auburn DC are under a single contract.  

 

 The Grievant, James Williams, is an UNFI truck driver. He typically works four, ten-hour 

shifts per week (4/10s).  

 

  

THE UNION ARGUMENT 
 

The Union argues that hours worked, whether they occur on a holiday or not, count 

toward the total number of hours worked during any given workweek. The Company’s 

workweek runs from Sunday to Saturday. Therefore, James Williams’ workweek began on 

Sunday, May 24, 2015 and ended on Saturday, May 30, 2015. During that week, Mr. Williams 

physically worked 47.15 hours. He should have been paid overtime for 10.15 hours. Instead, he 

was paid overtime for 7.15 hours during that workweek.  

 

Additionally, the Union argues that the Employer is misusing the term stacking or 

compounding. Stacking occurs when an employee seeks to compound overtime and premium 

pay on the same hours. Although the CBA is silent on this practice, past practice for the 

Employer has never been to stack hours. “We have a Monday holiday in which [James Williams] 

received time and a half … for working the holiday, pursuant to section 7.01 … . The Employer 

granted him holiday premium pay for working on that Monday. … And the point is that on that 

Friday… he’s entitled to 10 hours of overtime. And it’s really that simple. We think the contract 

language absolutely controls it. All hours worked in excess of 40 hours must be paid at time and 

a half.” 

 

The Union argues that this grievance relates solely to the issue of premium pay for hours 

worked on a holiday, not holiday pay for hours not worked. They argue that the Union did not 

have an issue with the Employer not counting “…holiday pay for time not worked towards the 

forty (40) hour threshold.” Thus the Union argues that the March letter deals with a different 

issue than that involved in this grievance. 

 

They argue that clear and unambiguous CBA language “…requires the Employer to 

count—without exception—all hours worked in the workweek towards the forty (40) hour 

threshold in determining how many hours to pay at the overtime rate.”  
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They further argue that  ‘pyramiding’ or ‘compounding’ is properly understood as pay 

that is ‘duplicated for the same hours worked…which is not what the Union seeks on Mr. 

Williams’ behalf in this case…the Union only seeks to establish that the hours worked on a 

holiday count towards the forty hour overtime threshold.”  In a footnote in the Union brief they 

argue that “in those cases in which an arbitrator has declined to permit premium pay for working 

on a holiday to count towards the overtime threshold, the arbitrator has done so because of the 

presence of the existence of ‘no pyramiding’ language.”  “…Mr. Williams is not seeking 

overtime pay for the hours worked on the Monday, but rather for the hours worked later in the 

week….” 

 

The Union also argues that the Employer’s interpretation would “serve as a disincentive 

for employees to work overtime in a holiday week….” 

 

The Union also argues in their post-hearing brief that if there is a violation of the CBA in 

addition to an order to that effect, there should be “…a make whole remedy for all affected 

employees in the bargaining unit.” The Union thus argues that this is a group grievance. The 

Union requests interest as part of the remedy.   

 

The Union arguments regarding the remedy will be discussed in the remedy section. 

 

  

 

 

THE EMPLOYER ARGUMENT 
 

  

The Union notes that in January, 2015, then Auburn DC General Manager Richard Feindt 

noticed a payroll discrepancy that had occurred over the Christmas holiday 2014 pay periods. 

Feindt performed an investigation into the Thanksgiving, Christmas, and New Year’s holiday 

pay periods and learned that payroll had administratively reduced the regular hours in a work 

week from 40 to 30 for those working 4/10s and from 40 to 32 for those working 5/8s. This error 

triggered an increase in overtime pay by approximately $20,000.00 per pay period. After 

reviewing the CBA, Mr. Feindt reached the conclusion that the Employer had improperly paid 

overtime during the Thanksgiving, Christmas, and New Year’s holidays.  

 

 Mr. Feindt met with Union Representative Marcus Williams (no relation to James 

Williams) and reviewed the CBA.  The Union agreed with the Employer that a holiday week 

does not reduce the 40-hour regular work schedule.  

 

 The Employer agreed not to seek money owed by the employees due to overpayment. 

The Union agreed it would not grieve this issue in the future. It was memorialized in writing. 

(Exhibit E-1).  

 

 The Employer argues that “The March agreement between UNFI and the Union was akin 

to a grievance settlement….The Union accepted the benefit of the March agreement, and is now 

bound to its promise to forego future grievances.” In a footnote in the Employer post-hearing 
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brief they note that “The Union has effectively grieved the 40-hour work week or holidays. 

UNFI can state this with certainty because that is the only aspect of payroll that changed the 

week of May 24.” 

 

 They further argue that “…the Union informed UNFI that it would not grieve the 40-

hour/week pay issue, provided the Employer would not seek back wages for the 2014 Christmas 

holiday.” Thus the Employer argues that “…the Union’s current grievance is barred by the 

doctrine of equitable estoppel.” 

 

Additionally the Employer argues that, “…there is no reason to stack or double the 

overtime for the Grievant for working on Memorial day. The Contract does not require stacking, 

and the Arbitrator should not add that condition to the Contract.” They also argue that “The 

entire 40-hour week for overtime is reviewed at the conclusion of the week.” 

 

They also argue that the Employer’s “past administrative errors…do not constitute a past 

practice.” They argue that the Union failed to establish an industry practice of stacking, and that 

“UNFI has never stacked overtime in the past.” 

 

The Employer’s further arguments concerning the scope of the remedy are contained in 

the section on the remedy. 

 

 

SUMMARY OF TESTIMONY 

 

 As the parties did not have the hearing testimony transcribed, the following summary of 

some of the key points raised in testimony is based on the informal recording of the hearing. As 

portions of the recording were not fully audible, the summaries and occasional quotations are 

often choppy, and may not be accurate.   

 

Testimony of Marcus Williams 

 

Marcus Williams is the Vice President and Business Representative for Teamsters Union 

Local No. 117. He has been the business representative for 7 years and has worked in food 

distribution for a number of years. Additionally, he had been part of the bargaining team during 

the bargaining session that established the current CBA.  

 

Mr. Williams testified that there had been a previous discussion of holiday pay and 

overtime earlier in 2015. He testified that the Auburn DC General Manager Richard Feindt had 

called him shortly after Christmas, and said that he had “stumbled across an error where [Human 

Resources] had been counting holiday pay toward hours worked for the purposes of overtime and 

I don’t see anything in the contract that requires us to do that and I don’t believe we should be 

doing that and I’d like to get that fixed.” 

 

His testimony was that when the two met, they reviewed the material and agreed that 

[straight] holiday pay [for employees who had not worked the holiday] had been counted toward 

the total of 40 hours [worked] resulting in employees being paid overtime after only actually 



8 

 

working [30 or] 32 hours. He noted that “After reviewing the CBA, I didn’t see anything that 

compelled the Employer to pay overtime for hours not worked; we agreed at that point that I 

would not challenge the change in working conditions [to return to overtime being triggered after 

40 hours worked rather than 30 or 32] because that had been an existing practice since 2012, as 

long as the Employer agreed to not go after back pay for those employees who were improperly 

paid previously. And that was essentially the agreement that we reached.” Mr. Williams referred 

to Employer Exhibit 2, which was the follow up letter to their discussion which says “While 

reviewing payroll for the Christmas and New Year’s holidays, we found that Holiday pay was 

counting as hours worked and that said holiday pay triggered overtime for associates after they 

only worked 32 hours in a week. … The next holiday pay period, we will follow the parties CBA 

and pay our associates overtime after 40 hours worked.” 

 

Mr. Williams further noted that there was no conversation about what would happen 

when an employee worked on the holiday as opposed to just getting holiday pay for not working. 

“In fact when James Williams called me, it took me maybe three times going it over it with him 

to figure out [he hadn’t] been paid properly. … I had some conversations with the transportation 

manager … and then I called Rich [Feindt] and said I think there’s some confusion over this and 

the way it’s being done. Rich and I agreed to meet.” Mr. Marcus Williams had the Grievant, 

James Williams, write it out for him and then told Mr. Feindt, “I have a document that I think is 

going to help. We sat down and went over the document and Rich acknowledged that yeah, okay, 

I see what you’re saying, but I still don’t think we need to pay him overtime for those hours. He 

again forwarded me the letter dated March 17 because I couldn’t find it in my records.” Mr. 

Marcus Williams stated that he did not think the letter addressed the current issue and they both 

agreed to go directly to arbitration.  

 

Mr. Williams further testified that he “viewed [the letter dated March 17, 2015] as [the 

Employer] had been paying additional compensation for hours not worked for a period of time. 

[Mr. Feindt] wanted to change that without seeing a grievance from me over working conditions, 

I agreed ….” 

 

When asked if the current situation with James Williams is the same as the issue 

regarding the holiday pay in 2014, Mr. Marcus Williams testified, “This is exactly what I’m 

saying. This does not address the James Williams situation.” Testimony established that holiday 

pay for a day not worked was not included in the total number of hours worked for the week, and 

that this, specifically, was the issue with the 2014 holiday pay—that holiday hours for a holiday 

not worked had been included in the 40 hours worked total. “Previously [the Employer] was 

counting hours not worked toward 40 hours, essentially, even though they were not actually 

worked. The first time we had the conversation about overtime it was all about them realizing 

that … hours not worked were being compensated as if they were hours worked.” 

 

He noted that there is no stacking provision in the current CBA and that the CBA states 

that weekly overtime kicks in after 40 hours worked. When asked whether the CBA specifies 

how 40 hours of work are calculated, Mr. Williams testified, “It says 40 hours worked.”  
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Testimony of Shauna Ostler 
 

Ms. Ostler works as the Human Resource Manager at Auburn DC. She noted that an 

employee is eligible for daily overtime if s/he has worked “over 8 hours [or] over 10 hours” and 

for weekly overtime after 40 hours. She testified that UNFI does not duplicate overtime for 

employees during the week and has not done so during her tenure. She testified that this has been 

the consistent practice since February 2014.  

 

 Ms. Ostler testified that during the week of May 24, 2015, James Williams worked a total 

of 47 hours and 9 minutes, that this overtime was not compounded and that this was consistent 

with how UNFI performs payroll. Testimony established that Ms. Ostler believes James 

Williams was paid accurately per the CBA and company policy for the week of May 24, 2015. 

 

Testimony established that Ms. Ostler was also present at the meeting between Mr. 

Marcus Williams and Richard Feint regarding the 2014 holiday overpayment. “The way we were 

over paying was that the holiday pay was being counted as hours worked. … It was triggering 

overtime sooner.” Ms. Ostler testified, “We didn’t want to go back and take away pay from 

associates. We didn’t think that would be the right thing to do. Going forward, we wanted to 

follow the CBA.” Ms. Ostler also testified that there had been no other changes to the payroll 

system. 

 

She noted that she understands the distinction between holiday pay given for not working 

the holiday and the premium holiday pay someone gets for working the holiday. Ms. Ostler 

testified that holiday pay is given to all associates whether they work the holiday or not. “For a 

10 hour employee, that time is 10 hours of straight time pay.” Premium pay is time-and-a-half 

and is given for working the holiday.  

 

She noted that when Mr. Feindt contacted Marcus Williams in January of 2015, the issue 

was holiday pay and had to do with the fact that employees’ get paid for not working, and that 

doesn’t get counted toward hours worked for that week. She testified that James Williams was 

one of the people who was overpaid during this time period. Ms. Ostler testified that he was 

overpaid because the holiday pay for not working was counted as hours worked.  

 

Testimony established that the work week goes from Sunday to Saturday. Ms. Ostler 

noted that even though “payroll doesn’t look at it that way,” by the end of his shift on Monday, 

May 25, James Williams had worked 10 hours and 48 minutes. Testimony established that by the 

end of Tuesday he would have worked 22 hours and 30 minutes and that an additional 11 hours 

and 1 minute of work on Wednesday would make his total 33 hours and 31 minutes. She noted 

that even though payroll doesn’t look at hours worked cumulatively, at some point on Thursday, 

James Williams had worked 40 hours. Testimony established that some of the time J. Williams 

worked on Friday was paid at the overtime rate. 

 

 Testimony established that an employee must work the day before and the day after a 

holiday to be eligible for holiday pay, and that if an employee is eligible, they get time and a half 

for all hours worked on the holiday, irrespective of where the holiday falls during the work week. 

Ms. Ostler was asked whether the “10 hours that [James Williams] worked on May 25, in your 
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view, does not count towards the 40 hours, right?” to which Ms. Ostler responded, “The 

workweek is a 40 hours workweek. The overtime that he had happened on Monday.” She further 

responded to the question: “But I think we can agree, can’t we, that that is a separate provision of 

the contract that provides premium pay for working on a holiday,” to which Ms. Ostler replied, 

“It does provide for that, yes.” Testimony established that during the week of May 24, 2015, 

James Williams worked a total of 17.15 hours over his regular 40 hours. 

 

Ms. Ostler noted that she understands that Section 5.02 of the CBA establishes that time-

and-a-half is given as overtime pay for work in excess of 40 hours. She was then asked, “And we 

now know that means 40 hours of work” to which Ms. Ostler responded, “40 hours during the 

week.” She noted that time taken for vacation and sick leave doesn’t count toward hours worked, 

nor do hours compensated for a holiday but not worked. 

 

Ms. Ostler was asked to confirm the statement that, “You go into overtime status once 

you’ve worked more than 40 hours in a week,” and Ms. Ostler replied, “No. There is a 40 hour 

workweek…And that on a ‘regular work week’ employees will be compensated for all time 

worked over 40 hours.”  

 

Testimony of Richard Feindt 
 

Mr. Feindt testified that he currently works as the General Manager for the Denver, 

Colorado distribution center, but was previously the general manager for the Auburn DC from 

August 2014-November 2015. He was on temporary assignment from November 2015-January 

2016 in New York State. 

 

He noted that as the General Manager, he was responsible for financial management, 

hiring and firing, management, as well as running a profitable and successful distribution center. 

He also noted that he was ultimately responsible for payroll issues. He testified that there are 

approximately 200 bargaining unit employees at Auburn DC which includes both those who 

work in the warehouse and drivers. 

 

Mr. Feindt testified that UNFI pays overtime for daily time worked over 8 hours for an 

associate working 5/8s and over 10 hours for an associate working 4/10s, “for hours worked over 

40 hours in a workweek, and overtime if they work on a holiday.” He stated that UNFI has never 

duplicated overtime in the payroll system. He also noted that holiday pay for holidays which are 

not worked is compensated at straight time. 

 

Regarding the overpayment issue during the 2014 holiday season, Mr. Feindt testified, “I 

discovered that during holiday weeks, particularly the ones I looked at, our payroll system was 

counting the holiday hours as hours worked, thus reducing [the hours worked] down to 32 or 30 

hours during that holiday week.” He noted that he discovered the error “in early January, right 

after New Year’s. We had national and local payroll pull some reports together and started 

calculating to see why overtime was so high, and we realized that the system had been set up 

incorrectly. We looked to the Contract right away. Associates should be getting OT for hours 

worked over 40, not getting reductions when holidays kicked in.” 
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He noted that he discussed the issue with “senior leadership; we contacted our attorney, 

and at that point we recognized that it was a mistake we [had] made, on our part, in our payroll 

department. We contacted Marcus [Williams] about the mistake and met with him and reached 

an agreement that we were not going to follow that practice any longer, that we were going to 

follow the Contract. And in reaching that agreement, we weren’t going to go back and try to 

readjust people’s pay for the mistake we had made.” He stated that “The cost [to the Company] 

was approximately $20,000.00 per each week for every holiday that I looked at which was 

Thanksgiving, New Year’s, and Christmas.” 

 

Mr. Feindt testified that he believes how James Williams was paid for the week of May 

24, 2015 was consistent with the Contract, and that he was paid overtime for all the hours 

worked over 40. Mr. Feindt testified that the changes he and Marcus Williams agreed upon 

regarding the overpayment during the 2014 holiday resulted in “national payroll [no longer] 

counted holiday hours as hours worked, and we started paying overtime for hours above 40 hours 

worked.” 

 

It was noted that Mr. Feindt met with Marcus Williams, Ms. Ostler, and the 

transportation manager soon after learning of James Williams’ grievance. Mr. Feindt testified 

that he reiterated that “UNFI was not paying overtime anymore [during holiday weeks] at the 30 

or 32 hour level anymore. Just 40 hours and above. James Williams got holiday overtime, and he 

was paid correctly.” It was also noted that after reviewing the materials together, Marcus 

Williams still disagreed with Mr. Feindt. 

 

Mr. Feindt testified that “We do pay overtime after 40 hours worked.”  

 

 

DISCUSSION 
 

 

Burden of Proof 

 

 The Employer in their Employer Brief correctly argues that, “The Union has alleged a 

contract violation involving the interpretation of the Contract, and therefore, bears the burden.” 

They also correctly note that the correct standard of proof is one of the “preponderance of the 

evidence.”   

 

 As noted earlier this year in Flint Grp. Printing Systems, 135 LA 1677 (Heekin, 2016) 

“…it is undisputed that the Union has the burden of proof since this is a question of contract 

interpretation.”  In the decision of Andersen Structures, 135 LA 935 (Gaba, 2015) the arbitrator 

noted:  “it is axiomatic that a Union alleging a violation of a Collective Bargaining Agreement 

must bear the burden of proof. The standard of proof for contractual disputes is preponderance of 

the evidence. Preponderance of the evidence can be defined as: “The greater weight of the 

evidence, not necessarily established by the greater number of witnesses testifying to a fact but 

by evidence that has the most convincing force; superior evidentiary weight that, though not 

sufficient to free the mind wholly from all reasonable doubt, is still sufficient to incline a fair and 

javascript:top.docjs.next_hit(1)


12 

 

impartial mind to one side of the issue rather than the other.” Black's Law Dictionary, (8th ed. 

2004). 

 

 However, as noted in the decision of City of Gilroy, 135 LA 1041 (Landau, 2015) “a 

party [who] raises an affirmative defense…has the burden of proving by a preponderance of the 

evidence…[citing] Miami Industries 50 LA 978 (Howlett, 1968). 

 

 Thus as to the basic question of contract interpretation, the Union has the burden of 

proof; however, as to any allegation of a breach, the party asserting the breach or affirmative 

defense has the burden of proof.    

 

 

The Potential Remedy  

 

 

As noted above, the parties stipulated at the beginning of the hearing that there were no 

issues of arbitrability involved.  

 

However, there remain two assertions that directly or indirectly seek to revisit that 

stipulation.   

 

The first assertion deals with scope of the issue, and ultimately the breadth of the remedy 

should the grievance be sustained. Does the issue include only the named grievant, or also those 

affected in the “bargaining unit?”  

 

The argument was first raised by the Employer in their Employer Letter of April 19, 2016, 

responding to the Union Brief. They argue that the Union in seeking in their Union Brief, “…a 

make whole remedy for every affected employee in the bargaining unit for all holidays worked 

since Memorial Day 2015,” seeks a remedy beyond the Arbitrator’s jurisdiction, and also argues 

in that submission that the “…Union has waived any right to seek the remedy requested.” 

 

The Employer further argues in their Employer Remedy Brief that the Union “…seeks a 

remedy beyond the Arbitrator’s jurisdiction;” that the “…Union cannot convert this single 

grievance into a class action grievance;” and that “The Union has waived any right to seek the 

remedy requested.”  

 

The Union responded in the Union E-mail that the Employer was aware that the 

grievance was a ‘bargaining unit’ grievance, and that the “…Union’s proffered issue statement 

which asks the question regarding appropriate remedy is certainly broad enough to include the 

Union’s argument about a bargaining-unit wide remedy and this is a commonly sought remedy in 

arbitral jurisprudence (and one that arbitrators frequently grant).”   

 

The Union further argues in their Union Remedy Brief that they filed the grievance on 

behalf of all affected employees, which is evident from the initial words of the grievance, “James 

Williams/Bargaining Unit.”  They also argue that while they are not expanding the grievance, 
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they are entitled to do so. Further they argue that they are “…not seeking to introduce new 

evidence,” framed the issue general in nature, and argue that: 

 

“…the Employer never took the position in the grievance process or at arbitration that 

any remedy must be limited to Mr. Williams’ compensation during the holiday week that 

included Memorial Day 2015…Moreover, during the hearing the Union presented exhibits which 

demonstrated the general; nature of the parties; dispute, without objection from the 

Employer…[and] both employer witnesses were asked questions and testified about the 

operational and financial impact of the issue on the bargaining unit as a whole.”  

 

The Employer cited the decision of Delta Lines, Inc. v. Brotherhood of Teamsters, Local 

85, 409 F.Supp. 873 (N.D. Cal. 1976) for the proposition that an arbitrator exceeds his authority 

“by going beyond the issues submitted to him.” In that decision the Court noted that, “…an 

arbitration award which clearly goes beyond the issues submitted by the parties is 

unenforceable.”(409 F.Supp.at p. 875) The Employer also argues based on the language in an 

arbitration text that the relevant factors to determine what issues the parties have agreed to 

submit to an arbitrator include the “scope of the statement of issue, correspondence between the 

parties, and discussion of the issues during arbitration.”  

 

The Employer also argues from the arbitration award of Delmarva Power & Light Co., 72 

LA 501 (Coburn, 1979) that employees similarly situated, but whose grievances had not been 

submitted to arbitration could not be included. “Therefore it seems to me that I would be 

exceeding my authority as the arbitrator to find that those grievances are to be included within 

the scope of the decision rendered here.” 

 

In the Delmarva case the parties jointly submitted a request for arbitration with the 

language: 

 

‘The question to be arbitrated is: Was the Company required to furnish a meal to Ed 

Johnson on September 9th, 1977?’ 

 

Apparently at the arbitration, the Union sought to have the issue stated as: 

 

‘Whether the Company is required to furnish meals to Ed Johnson and other similarly 

situated employees at the Indian River Power Plant?’     

 

Clearly the Delmarva case is quite different factually from ours. The Delmarva joint 

submission was clearly a narrow one, unlike ours, and the union’s later attempt to expand was 

clearly inappropriate due to both the joint nature of the submission and its clear language.   

 

Citing the award of United Telephone System, 64 LA 525 (Cohen, 1975), the Employer 

argues that the arbitrator in that case, “… refused to issue an award to non-grievants simply 

because they may have been similarly situated.” 

 

Unfortunately, it appears that the arbitrator in the United Telephone case didn’t provide 

in the award the grievance language nor the CBA language dealing with grievances or arbitration. 
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Moreover, it appears that a group filed the grievance, and the arbitrator simply decided not to 

expand the group, without detailing the grievance and his thinking. 

 

The Employer next notes the award of Colorpac, Inc., 62 LA 1029 (Chalfie, 1974) and 

notes in their Employer Remedy Brief that in that case, 

 

“The union then sought a remedy to include all similarly situated individuals that had 

failed to receive overtime under similar circumstances.” 

 

The arbitrator in that case explained his decision in a single sentence, “Those grievances 

were not before the Arbitrator, either in fact or form.”  

 

While we are left to speculate what that sentence means, the key appears to be in the 

phrase, “…either in fact or form.” While it appears from that case’s issue statement that a group 

grievance might have been sought, the reasoning is unclear. 

 

In our case, the Employer also argues that the Union provided “..no evidence during the 

hearing concerning a class action grievance, and despite the Union’s own statement of issue, the 

Union now claims that the Employer was on notice because the grievance potentially included 

the “bargaining unit.”  To support this argument they cite Elkouri & Elkouri “How Arbitration 

Works” (Elkouri) and two awards: Texas Utilities Electric Co., 90 LA 625, (Allen, 1988) and 

City of Cadillac, 88 LA 924 (Huston, 1987).     

 

In the Cadillac award the arbitrator noted that in grievance meetings the focus was on 

insurance benefits and the grievance itself did not “…explicitly state…what it was 

seeking….After directing the Employer’s attention to the issue of insurance benefits and nothing 

else, the Union cannot raise ancillary issues at the arbitration hearings.”  

 

In the Texas Utilities case the arbitrator noted that “…The most critical observation to be 

made herein is that, repeatedly throughout the hearing, the Union stressed that the only issue 

involved was the three areas of rules being contested.” 

 

The Union cites two arbitration decisions for its argument that while the grievance in its 

original form sought “…relief on behalf of the bargaining unit as a whole,” it also has the right to 

expand the scope of the grievance.  

 

In the fairly recent award of Chugach Support Services, 121 LA 818 (Riker, 2005) the 

arbitrator noted that: 

 

“[the Union was]…also timely in giving the Company notice that the grievance was 

expanded to include all members of the Union….Whether the Company’s representative 

thought the Union Agent was kidding the fact is notice of the Union’s position was 

given. …If the Company wanted to object on the basis of timeliness it was at that point 

they should have raised their objection…. The Union is the representative and agent of 

the workers and they alone determine the viability of a grievance and the subsequent 

action for pursuing the matter through the grievance process.”   
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In the more recent award of San Jose Arena Management, 127 LA 1271, (Staudohar, 

2010) the arbitrator noted that nowhere in the grievance is mention of individual grievants and 

that, “…the three individual employees were used as examples and that the intention of the 

Union was to file a class-wide grievance.”    

 

As with the arbitration awards cited by the Employer, these two awards cited by the 

Union are distinguishable from our case at hand; the first because clear notice of the broad nature 

of the grievance was timely given, and the second because the grievance itself was clear on its 

face as a group grievance.     

 

Thus while arbitration awards are not precedent and binding on our case, prior awards 

can sometimes be helpful. However, by and large the above noted arbitration awards cited by the 

parties are not particularly helpful for specific guidance for our particular situation. However, 

they do raise several issues which collectively help to resolve this matter. 

 

First, this arbitrator reads the grievance itself as being reasonably construed as a group 

grievance for two reasons: the title itself reads, “James Williams/Bargaining Unit,” and the 

substance of the grievance is broadly worded—not mentioning the individual grievant or the 

specific dates applicable in his case.  

 

Furthermore, precision is not needed. In the decision of City of Aurora, 96 LA 1196 

(Snider, 1990) the arbitrator noted that, 

 

“The grievance process does not require that issues be stated with the specificity of 

formal pleadings. While a post-hearing brief should not be utilized to raise new issues, it 

can modify an argument, add an element closely related to an existing issue or refine an 

ineptly stated grievance.” (Citing Elkouri)  

 

In the decision of Gallia County EMS, 131 LA 323 (Franckiewicz, 2012) the arbitrator 

noted that “From the face of the grievance, it is clear that the complaint went beyond the named 

Grievant…the County can hardly claim surprise….”   

 

Second, for several reasons, the Employer was on notice concerning the scope of the 

issue and failed to object: as admitted by the Employer in a footnote in the Employer’s Remedy 

Brief: 

 

“UNFI was certainly concerned prior to the hearing that the Union might attempt to 

expand the scope of the arbitration beyond the grievance.”   

 

In addition, the scope of the hearing included exhibits and testimony that exceeded the 

narrow issue of the named grievant. For example, the Employer didn’t object to the introduction 

of Union Exhibits U-1 and U-2 which illustrate the difference between working on a holiday and 

not doing so, and do so without referring to Mr. Williams or his specific timeframe.   
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Furthermore, even the Union’s proposed issue statement, being broader in scope than the 

one proposed by the Employer should have raised concerns if the Employer then believed the 

scope was confined to Mr. Williams.  

 

In addition, the Employer’s use of the March 17th letter (see below) also brings into 

question a broader scope context, as that was a broad scope issue. 

 

 Third, as both parties stipulated at the beginning of the hearing that there were no issues 

as to arbitrability, a party now raising an issue as to the scope would seem to carry an extensive 

burden to raise what can be considered an arbitrability issue at this point. The Employer has not 

met that burden.  

 

 Thus the scope of any remedy, if a remedy is established, is defined as affected members 

of the bargaining unit, as illustrated by Mr. Williams’ situation, and as noted in the Union-

proposed issue statement, as read with the grievance itself. 

 

    

 

The March 17th letter 

 

 

As to the March Letter, the Employer argues that they noted that they “had been paying 

overtime during New Years, Christmas and Thanksgiving holiday,” and after meeting with the 

Union, “The Union agreed that a holiday week does not reduce the 40-hour regular work 

schedule. The Employer agreed not to seek money owed by the employees due to overpayment. 

As a result, the Union agreed it would not grieve the issue in the future. This was memorialized 

in writing.”  They further argue that “The March agreement between UNFI and the Union is 

binding….The March agreement between UNFI and the Union as akin to a grievance 

settlement….In consideration of the Union foregoing future grievances on the holiday pay issue, 

UNFI would not seek to recoup improperly paid wages from the employees.”  They also argue 

that “…The Union has effectively grieved the 40-hour work week or holidays. UNFI can state 

this with certainty because that is the only aspect of payroll that changed the week of May 24.”  

 

The Union argues that the March Letter memorializes an agreement as to an oversight by 

the Employer dealing with “holiday pay” (pay for hours on a holiday where the employee 

doesn’t work), and the current dispute deals with a different issue, namely “premium pay” (pay 

for hours worked on a holiday). They note that “…the Union does not dispute that holiday pay 

(which is pay for hour not worked) is properly disregarded when it comes to calculating the forty 

(40) hour overtime threshold.” Thus the Union implicitly argues that the March Letter 

memorializes an agreement that doesn’t apply in our situation, namely “…the holiday pay issue.” 

The Union does not discuss in argument any agreement, as noted in the Employer Brief “…to 

forego future grievances.”   

 

As noted above, the March Letter dealt with the issue that “…Holiday pay was counting 

as hours worked and that said holiday pay triggered overtime for associates after they worked 

thirty-two (32) hours in a week.”  
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Testimony from Union witness Marcus Williams concerning the meeting about the pay 

issue resulting in the March Letter was that there was no discussion about what would happen 

when an employee worked on a holiday as opposed to just getting holiday pay for not working. 

Testimony from Employer witnesses Richard Feindt and Shauna Ostler did not contradict Mr. 

Williams’ testimony in that regard, and Ms. Ostler noted the distinction between Holiday and 

Premium pay.  

 

In Elkouri (7th Ed., 2012) at p. 9-8, it is noted that the majority view among arbitrators is 

that to find any ambiguity in a document one must look to the ‘four corners of the instrument’ 

without any resort to extrinsic evidence of any kind.” That text continues, noting that the 

majority rule is the “…the so-called ‘plain meaning rule,’ which states that if the words are plain 

and clear, conveying a distinct idea, there is no occasion to resort to interpretation, and their 

meaning is to be derived entirely from the nature of the language used.” The other interpretation 

guide noted in that text (at p. 9-9-10) follows the Restatement (Second) of Contracts and looks to 

the context, and while giving the prime importance to the words, also looks to other relevant 

evidence.  

 

This arbitrator also reviewed the Cox v. Ocean View Hotel Co., 533 F.3d 1114 (9th Cir., 

2008) decision noted by the Employer in regard to the Union being barred by equitable estoppel 

because, “…the Union informed UNFI that it would not grieve the 40-hour/week pay issue, 

provided the Employer would not seek back wages for the 2014 Christmas holiday.”   

 

While the Employer is quite correct when they note language from that case that “…a 

person may not deny the existence of a state of facts if he intentionally led another to believe a 

particular circumstance to be true and to rely upon such belief to his detriment.” (533 F.3d at p. 

1123). However, that decision also notes later on that page that, “In order to apply the doctrine, 

‘(1) the party to be estopped must be apprised of the facts, (2) he must intend that his conduct 

shall be acted upon, or must so act that the party asserting the estoppel has a right to believe it 

was so intended; (3) the other party must be ignorant of the true state of facts; and (4) he must 

rely upon the conduct to his injury.’ (citation)   

 

In our situation, even if the “state of facts” were the same, no evidence or testimony 

established that there was an appraisal of the facts, that there was a right to believe that was the 

intention, that the Employer was ignorant of the facts or even relied on the conduct.  

 

Clearly even if the March Letter was a fully binding agreement, as the Employer argues,  

the Employer has not met its burden of proof to show that the agreement  memorialized in the 

March Letter covered the issue raised in the current grievance, and has not met the criteria for 

their assertion of equitable estoppel.        

 

Contract Interpretation  

 

A fundamental question is the meaning to attach to the following CBA provision in the 

context of crediting the hours worked by the grievant on a holiday towards the weekly overtime 

threshold: 



18 

 

 

Section 5.02 

 

 Overtime Compensation. Employees will receive overtime pay at one and one-half (1½) 

times their regular hourly rate of pay for work in excess of forty (40) hours during the week. 

Employees working in warehouse classifications shall receive time-and-a-half their regularly 

hourly rate of pay for work in excess of their eight (8) or ten (10) hour shifts, whichever is 

applicable. 

 

The Employer argues “where the language in the CBA is clear and unambiguous, the 

arbitrator must give effect to the plain meaning.” Citing Conagra Foods 122 LA 588 (Gaba, 

2006).  They argue that: 

 

“… The Contract creates a minimum or base level of pay for overtime during the pay 

period. In the instant matter, the Grievant received this over time; he worked 17.15 hours 

above 40 for the week in question, and was paid accordingly; he also received one-and-

one-half time pay for his hours worked on Memorial Day. As a result, he was paid 

everything he was owed under the Contract.” 

 

The Union essentially makes the same argument concerning how to interpret the CBA 

language. They argue, citing the decision of Vermont Department of Corrections, 89 LA 380, 

383 (Petersen, 1987) that: 

 

If there is any one arbitral principle which is respected by arbitrators, it is the rule of 

contract interpretation which states that clear contract language should not be disturbed. 

To alter or amend unambiguous contract language is to exceed the arbitrator’s powers. 

 

However as might be expected, the Union argument comes with a different result than the 

Employer:  

 

“This case can and should be resolved based on the plain unrestricted language in Article 

5.02. (Citing Elkouri). … The meaning of Article 5.02 is clear. In clear and unambiguous 

language, Article 5.02 provides an employee shall be entitled overtime pay for “work” in 

excess of 40 hours. The term “work” has a plain, ordinary and well-understood meaning, 

and the language says nothing about an exception for hours of work on a holiday. The 

language is clear and mandates payment of overtime for all hours worked over forty (40) 

in a workweek. …There can be no dispute that the hours worked on the holiday were 

“hours worked” for this purpose. The point is tautological: hours worked means hours 

worked. There is simply no exception in the language for hours worked on a holiday or 

hours worked at a premium rate.” 

 

Thus the Union concludes in a footnote that:  

 

“This total 17 hours and nine minutes of overtime (or 17.15 hours), and it should have 

been paid at time and one-half in addition to the time and one-half pay for working on 

Monday, for a total of 27.15 hours of pay at time and one-half. As we know from the 
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Company’s testimony so, the 17.15 hours and appears at the bottom of the holiday week 

chart at the top of Employer Exhibit 5 includes the 10 hours of holiday premium pay 

from the time Mr. Williams worked on the May 25 Memorial Day holiday.” 

  

As noted above, Article 14.02 of the CBA contains the following language in Step 5:  

 

The arbitrator shall not have the authority to modify, add to or subtract from the 

provisions of this Agreement or to impose any obligation on the Union or the Employer 

not expressly agreed to by the terms of this Agreement. 

 

Thus unless other provisions of the CBA or established practices point to a different 

conclusion, this arbitrator finds that hours “worked” means those hours count when computing 

weekly overtime.  

 

 

Past Practice 

 

In the very recent award of R.C.A Rubber Co., 136 LA 142 (Frockt, 2016) the arbitrator 

noted that:  

 

“It is a settled principle of arbitration law that an arbitrator cannot change, modify, amend 

or supplement the clear and unambiguous terms of a collective bargaining agreement. 

(citations) … In arbitrations not involving discipline, as here, the Union has the burden to 

prove, or at least move forward with the evidence, that the Company violated the CBA by 

its actions. (citations)… Certain requirements must be met, however, before past practice 

is considered controlling in the interpretation of ambiguous or uncertain contract 

language and, therefore, indirectly agreed to by the parties. These requirements include 

unequivocal past practice clearly enunciated and acted upon and readily ascertainable 

over reasonable period of time. Additionally, the practice must be understood by both 

parties and must be consistently applied.… On the other hand, express,’ crystal clear,’ 

specific and unambiguous provisions may not be modified by bargaining history and/or 

past practice. (citations) 

 

The Employer in our case argues that “UNFI has never stacked overtime pay” and notes 

that “…there is no past practice that supports the Union’s contentions.”  

 

Interestingly they further note that: 

 

“…UNFI’s practice of not stacking overtime shows that the parties had an 

understanding the stacking was not required by the Contract….The Contract does 

not require stacking. UNFI has never stacked overtime in the past.” 

 

In the decision of Ashland Petroleum Co., 94 LA 271, 276 (Shanker, 1990), cited by the 

Employer, the arbitrator noted:  
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However, where language is clearly unambiguous, most arbitrators agree the past practice 

cannot overrule it. There is, however, another situation where past practice plays a role. 

That is where the parties have a reached an agreed way of doing things; these practices 

then become a modus operandi for matters which either are not expressly controlled by 

the contract or, sometimes, even contrary to the contract language. 

 

The Employer, while briefly noting “its past practice,” is not expressly arguing that there 

is a past practice of not stacking overtime. Rather they essentially argue that the CBA does not 

require stacking, and that the Union failed to establish that stacking is an industry practice. In a 

footnote in the Employer Brief they argue: 

 

The Union offered a single contract to infer that stacking is an industrial practice, unless 

clear contract language to the contrary. The Union…failed to establish [an] industry 

practice that would rebut the parties Contract and its past practice. A single CBA does not 

establish an industry-practice. Moreover, even if the standard did exist, to have relevance 

it must have been known, and used by the parties. (citation)… An industry standard only 

has relevance if it can establish both parties intent in the construction of their own 

contract. There is insufficient evidence or information of an industry-wide standard; more 

importantly, there is no information that the parties Contract was based on such that 

alleged standard. Finally, even if there is an industrial standard, UNFI’s practice and the 

parties Contract still govern. (citation) 

 

The Union simply agrees that there is no CBA language prohibiting stacking, 

compounding or pyramiding. They do not address the issue of whether or not a past practice as 

such exists.  

 

As the issue of a possible established past practice of not stacking, compounding or 

pyramiding was not raised by the Employer in either testimony or argument, and the issue of an 

industry standard permitting such in the absence of express prohibiting language was not 

established by the Union, this arbitrator concludes that neither past practice nor an industry 

standard has an effect on the interpretation of the express language of Article 5.02 of the CBA.  

 

Stacking & Pyramiding  

 

Mainly citing three awards, ATC Vancom Inc., 121 LA 1576 (Braverman, 2005), Folgers 

Coffee Co., 124 LA 1623 (Nicholas, Jr., 2008) and Natural Zinc, 1 LA 242 (Stone, 1946) the 

Employer seemingly argues first, that as the CBA “…does not require stacking [the] Arbitrator 

should not add that condition to the Contract;” second, that the CBA does not support stacking; 

and third, that pyramiding is unfair and a “majority of arbitrators take a ‘dim view’ on 

pyramiding—unless clear contract language to the contrary.” 

 

The Union essentially argues that in arbitration awards where “… An arbitrator has 

declined to permit premium pay for working on a holiday to count towards the overtime 

threshold, the arbitrator has done so because of the presence of…‘no pyramiding’ 

language.(citation) … Here, there is no such language in the CBA; rather, the Employer asked 

the Arbitrator to rely on its ‘policy,’ or an asserted practice. “  
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The Union argues, based in part on the decision of Rhodia Inc., 131 LA 839 (Goldstein, 

2012) that: 

 

The parties that drafted the contract language in the Rhodia case understood this issue 

because in addition to the no pyramiding provision, the parties in that case also drafted 

language that made it clear that ‘hours compensated for his overtime, penalty or 

premium… Under one provision, they shall not be counted as hours worked in 

determining overtime.’ UNFI and Local 117 could easily have drafted and included 

such language in their CBA, but they did not. There’s no language in the CBA 

between UNFI and Local 117 that in any manner limits the language in Article 5.02. 

Viewed in this light, it becomes quite clear that the Employer is asking the Arbitrator to 

write such a provision into the CBA. The appropriate time to pursue such a goal was in 

contract negotiations, not arbitration. 

 

Examining the cases cited by both parties and other recent cases, is revealing.  

 

In the ATC/Vancom decision cited by the Employer, the union was arguing that there 

was a past practice requiring pyramiding of overtime which the arbitrator found was abandoned 

and the union failed to meet its burden of proof where the CBA was silent, “… As to whether or 

not weekly overtime in the holiday week will include hours worked on the holiday which are 40 

been paid at a premium; a practice commonly known as pyramiding of overtime.” However, in 

that decision it appears that while there was some similar contractual language, the parties 

apparently did not argue that the language was clear and the arbitrator appears to have focused 

on the issue of past practice.  

In the Folgers Coffee Co. decision, also cited by the Employer, the CBA in that case 

prohibited pyramiding, and the arbitrator noted that a majority of arbitrators took a dim view on 

pyramiding “particularly when a Collective Bargaining Agreement strictly prohibits same.” 

 

 In the Rhodia Inc. decision cited by the union, there was a detailed express pyramiding 

prohibition and the arbitrator simply found that there was “no contractual basis for enhanced 

pay.” 

 

 The decision of Holy Family Hospital, 99 LA 1122 (Tilbury, 1992) is quite instructive. 

The arbitrator noted: 

 

… The language of this agreement is clear and unambiguous with respect to when 

overtime compensation should be paid: “For worked hours in excess of forty (40) in the 

established workweek.” It does not say that it applies to worked hours ‘for which 

premium pay is not paid.’ It says, quite simply,’ worked hours.’ Hours are worked even if 

at the time, the employee is paid an enhanced rate. …If it was the intent of the employer 

to limit the eligibility for overtime to those situations where straight time hours were 

counted, then it was incumbent upon the employer to insert such language in the 

agreement. In their absence the words must be accepted as written in their usual and 

ordinary sense.” 
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 The arbitrator in the Holy Family Hospital case went on to note several other decisions 

that are helpful to our situation. As he noted, in the Inspiration Consolidated Cooper Co. 12 

LAIS 1039 (McCormack, 1984) the ‘… Agreement prohibits ‘pyramiding ‘only when it is a 

result of an employee working ‘various types of overtime .’ In this case the increase in earnings 

would not result from the pyramiding of ‘various types of overtime’ but because the employee 

received premium pay for the holiday work and overtime for working…additional hours more 

than the standard work week.’  

 

That arbitrator also noted Hooker Chemical Corp., 50 LA 1091, where the grievant 

worked 12 hours on his birthday. The contract recognized employees’ birthdays as holidays, and 

provided for time and a half payment for work done on a holiday. The contract also prohibited 

pyramiding of overtime premiums. Grievant was paid time and one-half holiday pay for the first 

eight hours worked on his birthday, and time and one-half overtime pay for the remaining four 

hours. The union contended the first eight hours worked should be counted in computing the 

weekly overtime since these hours were compensated as holiday work, not over-time work. The 

arbitrator agreed, rejecting the company’s arguments of such action would amount to pyramiding. 

 

The same arbitrator also noted the case of Hawaiian Pineapple Company, 30 LA 325 

(1958) where the contract provided that work in excess of 40 straight time hours in any one week 

shall constitute overtime.  

 

“It was held that employees who worked on a holiday and on the sixth day in the holiday 

week were entitled overtime for the six day as well as holiday premium pay. Arbitrator 

Cobb ruled that the payment of premiums for both days does not fall within the contracts 

prohibition against pyramiding of overtime. The two inconveniences were not the same 

and there was no doubling up premium payments for the same hours worked in arbitrator 

Cobb’s view.” 

  

In our case the Union argues that on the facts of this case it is undisputed that Mr. 

Williams is not seeking overtime pay for the hours worked on Monday, but rather for the hours 

worked later in the week (on Thursday and Friday). 

 

While this arbitrator recognizes that there are decisions which might apply the term 

pyramiding to our situation, an important factor is that the CBA in our case does not prohibit 

pyramiding. So even if our situation does constitute pyramiding, it is clearly not prohibited, and 

as noted above, no established practice effectively prohibits pyramiding. The Holy Family 

Hospital decision and the cases cited therein are persuasive. 

 

Just & Equitable  

 

The Employer argues that “the Union is unhappy with its prior March agreement, and is 

attempting in the grievance process to change that agreement. That is not permitted. Moreover, 

the plain language in the party’s history support the employer’s position the stacking of overtime 

is not required. Employees are not paid twice for the same hours. To do so, would violate the 

standard labor principle for proper days wage for hours worked.”  
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The Union argues that to follow the Employer’s position, “… Would effectively 

eliminate the premium pay for working on a holiday in those cases where the employee works 

more than forty (40) hours in a workweek. …this interpretation would serve as a disincentive for 

employees to work overtime in a holiday week, effectively punishing those who are forced to do 

more (or are mandated to do more) for the Company.” 

 

In addition to the other arguments raised by the Union, this arbitrator finds the Union’s 

equitable argument more persuasive.  

 

Conclusion 

 

 For the reasons noted above, this arbitrator finds that the Union has met its burden, and 

agrees with the Union position that the Employer violated Article 5.02 of the parties’ CBA. The 

Employer should have paid James Williams, and all others in the bargaining unit similarly 

situated, who worked on a recognized holiday, and have those hours of work counted towards 

the forty hour overtime threshold, for any holiday including Memorial Day 2015 to the present.     

 

 

 

AWARD 

 

1) The grievance is sustained. The Employer is ordered to make James Williams, and all 

other bargaining unit employees similarly situated, whole by back pay and any other 

applicable entitlements, for failure to count hours actually worked on a recognized 

holiday (beginning with Memorial Day 2015 forward) towards the 40 hour threshold for 

weekly overtime. Such make whole does not include any interest on back pay or 

entitlements.  

 

2) This arbitrator will retain jurisdiction for ninety days for purposes of resolving any 

dispute that may arise in connection with the implementation of this remedy.  

  

 

 

 Dated this 6th day of July, 2016 

 

 

    _____________________ 

    Lawrence E. Little 

    Arbitrator 


