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Dear Mr. Wallace, 

 

Thank you again for allowing us the opportunity to address the various questions you posed. We greatly 

appreciate your, and the General Counsel’s, time. To follow up on our discussion yesterday, we are 

providing written responses that memorialize the issues we addressed on the phone call.   

 

I. What, if any, are the Union’s future plans for the former-Tacoma employees since the 

Union has previously stated it would not contest jurisdiction with Local 252 for Centralia 

representation? Was the Union’s plan all along to tee the employees up for eventual Local 

252 representation at Centralia? 

o The unions’ only “plan”—which it has held from the start and never hid—has been to 

ensure that their Tacoma unit members are permitted to transfer to the Centralia facility 

and enjoy their previously negotiated terms of employment, as construed in the Award, 

through the end of the 2018-2021 CBA term. 

o It’s correct that the unions are not contesting Local 252’s jurisdiction to represent 

employees at the Centralia facility; but this is not a function of any “plan” by the unions; 

it’s simply the consequence of UNFI’s internal business decision to build a new facility 

within Local 252’s geographic jurisdiction. 

o The arbitrator expressly found that the unions are not seeking to represent any unit of 

employees at Centralia. 

o It’s true that the contract makes provision for how the unions can subsequently show 

majority support for representative purposes, but that is at the unions’ discretion; there’s 

no duty for the unions to try to gain majority support and trigger the recognition 
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requirement; it’s certainly possible for that discretionary contractual entitlement to yield 

jurisdictional boundaries between local unions. 

II. If the Employer refuses to comply with the arbitration award, wouldn’t the Union’s efforts 

to compel compliance constitute representation which would be inconsistent with claiming 

it was not seeking 9(a) status? 

o No. Both the Supreme Court and the Board have expressly held that a union may attempt 

to compel arbitration (and by implication, compliance with an award resulting from 

arbitration) without representing former unit members in their new workplace 

 See John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 551, n.5, 84 S. Ct. 909 

(1964) (recognizing that “the Union does not represent a majority of an 

appropriate bargaining unit” at the successor’s facilities but nonetheless finding 

that this “does not prevent it from representing those employees who are covered 

by the agreement which is in dispute and out of which [the successor’s] duty to 

arbitrate arises”). 

 See Missouri Portland Cement Co., 291 NLRB 1043, 1044 (1988) (where facility 

closed, sold, and then reopened with new workforce of unrepresented employees, 

the union “continues to represent the former bargaining unit employees in the 

processing of those grievances…These grievances deal solely with the former 

bargaining unit's members. Thus, the changed circumstances noted above do not 

affect the grievances, and the Charging Party continues to represent the former 

bargaining unit employees in the processing of those grievances.”). 

 Antioch Bldg. Materials.,316 NLRB 647, 647, n.1 (1995) (duty to arb survives 

decert) 

o The rationale behind all of these decisions is that the representative function the union is 

performing is in connection with the original bargaining unit the union was certified to 

represent; the unions are simply seeking to enforce contractual rights that arose in that 

setting. Board and court cases we’ve cited make clear that the fact the rights are to be 

exercised in a different unit does not mean they are no longer enforceable and does not 

create any QCR at the new facility. Anheuser-Busch, Alpha-Beta, Anderson, CK Witco, 

etc. 

III. If everyone from Tacoma was transferred, wouldn’t the imposition of Tacoma terms and 

conditions rise to the level of representing the employees in the unit without a showing of 

majority status? 

o No. This goes to the heart of the flaw in UNFI’s charges. Every authority to have 

considered the issue has held that applying previously negotiated contract terms to 

employees from the original bargaining unit once they’ve transferred to a new location is 

not equivalent to the union which negotiated those terms asserting representative status  

in the new location 

o The reason is that uniquely personal contractual rights attach to the bargaining unit 

members, not the union. See Smith v. Evening News Ass’n, 371 U.S. 195, 199, 83 S. Ct. 

267 (1962). If the parties establish by contract that these rights survive the bargain 

relationship as “contractual vestiges,” they can be enforced even after the unit 
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dissolves/merges. See Anheuser-Busch, Alpha-Beta, Anderson, CK Witco, DoA advice 

memos, etc. 

 CK Witco Corp. v. Paper Allied Indus., 272 F.3d 419 (7th Cir. 2001): The 7
th

 

Circuit found that, even though the original employer had sold one of its facilities 

and the employees who worked there were now employed by a successor 

employer, both employers had contractually committed to maintain the “full force 

and effect” of the CBA, including the cross-facility transfer rights. Id. at 423. 

Those rights therefore survived the plant purchase and presented a dispute which 

could be arbitrated. Id. (“The mere fact that [the employees] were discharged and 

hired by a new employer (Goldschmidt) did not vitiate their rights or their ability, 

or that of the Union on their behalf, to enforce them through arbitration under the 

CBA. And, we see no reason that it should have, under the arbitration clause.”).  

o UFCW v. Alpha Beta Co., 736 F.2d 1371 (9th Cir. 1984): We see no merit to 

Alpha Beta's contention that the disputed provision demonstrates that the Local 

Unions “under the guise of contract interpretation [seek] to avoid self-

determination of a bargaining agent by a substantial number of employees.” …By 

enforcing the disputed provision, the Local Unions, like the union in Courier-

Citizen, are attempting only “to obtain benefits for the employees [they] 

represent[ ].” Here, the provision ensures that the transferred employees will 

continue to receive trust fund benefits. As the bargaining representative of the 

employees within the unit, the Local Unions bargained for the disputed provision 

in order to afford them certain protections should Alpha Beta decide to transfer 

them to a new store outside the unit. The Local Unions negotiated for that 

provision when the employees, who later were transferred, were still employed 

within the bargaining unit. The Local Unions thus seek only to enforce rights of 

transferred employees—rights that arose under an agreement in force at their 

initial place of work….Unions are free to negotiate provisions designed to protect 

employees against involuntary transfer or against adverse consequences resulting 

from either voluntary or involuntary transfers. There is no reason in federal labor 

law or policy why employees may not be guaranteed that they will continue to 

receive most of the economic benefits they received prior to their transfer in the 

event that for any reason their work locale is changed. 

IV. Isn’t it inherently representational to impose earlier bargained terms and conditions of 

employment to a segment of employees who are now working in a different bargaining 

unit? 

o No. Representation and contract enforcement are distinct concepts. 

 Under Section 9(a), representation concerns a union’s ability to “collectively 

bargain” terms and conditions of employment. We’re not disputing that contract 

bargaining can only arise where a union has achieved 9(a) status. 

 But the exercise/enforcement of contract rights is different from representation; an 

employer and 9(a) representative can decide for themselves under what 

circumstances negotiated rights will vest and how long they survive; once those 

rights are established, they can be exercised and enforced wherever the parties 

intended them to apply – even after retirement, transfer, etc. 
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o The analogy of retirees is instructive. CBAs provide for once-bargaining unit members to 

receive contractually negotiated benefits at a later date after employees have left the unit. 

If UNFI’s theory was correct, a union couldn’t enforce retiree benefits because those 

former employees are now outside the bargaining unit (i.e., sitting at home or perhaps 

working part-time elsewhere) and the union would purportedly be inappropriately trying 

to “represent” those employees. 

V. What categories of terms from the Tacoma CBA would transfer under your reading of the 

arbitration opinion and award? 

o We would follow what Arbitrator Duffy said on page 18 of the Award: the “terms” 

encompassed by Section 1.01.2 include “wages, hours, [fringe] benefits and working 

conditions,” and anything dealing with employees’ “standard of living.” 

o If there is any dispute about which particular articles and sections of the CBAs this 

covers, the appropriate solution is to request clarification from the arbitrator; but the fact 

that there may be some ambiguity on this question has nothing to do with the NLRA and 

in no way suggests a violation thereunder. 

o Alpha Beta specifically held that parties can contract for most (but not all) provisions to 

be imported to new bargaining unit; award’s contract construction consistent with that 

guidance. Some provisions, like wages, “do[] not interfere with any rights of the other 

employees in the new unit. … As in the case of wages, there is also  ordinarily no 

conflict with respect to most of the other economic benefits…Trust fund contributions 

may, however, pose particular problems in some instances—for instance, when there is 

already a bargained-for plan in effect at the new unit. …There may be some merit to this 

argument. However, we need not resolve the issue here.” Alpha Beta, 736 F.2d at 1379. 

o Likewise, there is no conflict in any of the terms that Arbitrator Duffy’s Award would 

import to the Centralia facility because there is not an already in effect CBA at Centralia 

that could conflict with the economic terms form the Tacoma CBA. Even if that was a 

problem, the Ninth Circuit recognized that the arbitrator’s award could find ways to avoid 

it.  

VI. Hypothetical: If employees had transferred to the Centralia facility and began working 

under the Tacoma CBA terms and conditions on “Day 1,” what, if anything, would the 

Union do if on “Day 2,” the Employer unilaterally changed the employees’ terms and 

conditions? If the Employer did not unilaterally change terms, how long would those terms 

remain in effect? 

o There is no status quo obligation – that obligation only attaches in the context of a 

collective bargaining relationship. In this case, the character of the rights the union seeks 

to enforce is contractual; they do not flow from the union having any role as the Centralia 

employees’ exclusive bargaining representative.  

o While the Employer does not have an obligation to negotiate with the unions before 

making changes to mandatory subjects at the Centralia facility, it does have an obligation 

not to change employees’ wages and benefit levels during the term of the 2018-2021 

CBAs without breaching Section 1.01.2 

o If UNFI did so, workers could bring Section 301 class action in federal court to enforce 

Section 1.01.2 (this was basically what the workers did in Anderson v. AT&T). They are 



Chad Wallace 

May 22, 2020 

Page 5 of 6 

 

 

third party beneficiaries of the contract and as such have standing to assert violations of 

the contract. The parties could also agree to engage in private arbitration. 

o The transfer and maintenance of benefits rights run through 2021, because they arose 

from the 2018-2021 CBAs and so expire together with those CBAs expiration (no 

suggestion in bargaining history that rights intended to extend beyond contract 

expiration). 

VII. Has the CBA’s movement provision been enforced previously with other Teamsters locals 

with similarly worded provisions? What were the circumstances? 

o Yes, the language was applied when a Safeway facility in Bellevue, Washington 

shutdown and its operations moved to Auburn, Washington. 100% of the Bellevue 

workers represented by Local 117 transferred to Auburn, which was within Local 117’s 

jurisdiction.    

o Similar language was also at issue in the Board’s recent Safeway decision. The Board 

there affirmed the ALJ in finding that it was not a ULP for the union to seek to enforce 

identical language to that in the instant CBAs. The Board agreed with the ALJ that it was 

appropriate for an arbitrator to resolve the dispute over the movement of facilities 

language. The outcome would not change, even if the dissenting opinion in that case were 

existing law because the union in that case expressly sought to assert representational 

rights, including transferring the entire contract and having its contract supersede the 

contract in effect at the facility.   

VIII. How is seeking to impose initial terms and conditions for Tacoma employees that move to 

Centralia not an unlawful 8(f) pre-hire agreement? 

o 8(f) agreements are unique because they can be negotiated even in the absence of any 

demonstration of employee support and even before any employees are hired.    

o Here, the terms were undisputedly negotiated while the unions served as 9(a) 

representatives of Tacoma bargaining units; the contractual rights therefore flow from the 

original unit, it’s just that the terms that were negotiated are now being applied in a new 

workplace; for the reasons explained, that is lawful 

o By enforcing certain terms of the Tacoma CBA, Locals 117 and 313 are not asserting 

status as the exclusive bargaining rep of employees at the Centralia facility, in the same 

way as a union that has executed an 8f agreement. The Unions do not seek, for instance, 

to have rights that a union signatory to an 8(f) agreement would have, such as to file 

grievances contesting violations of the agreement at the Centralia plant.  

IX. From a practical standpoint, how can Tacoma terms and conditions apply to some but not 

all the employees at Centralia? In other words, wouldn’t former Tacoma employees’ 

seniority necessarily impact that of those who did not work at Tacoma? 

o Yes, some employees would be earning more than others, because those of them who are 

members of the historical Tacoma unit enjoy the benefit of the protections afforded by 

1.01.2. As noted in Alpha Beta, “Red circled” rates for employees who have been paid at 

a particular rate in the past are not unusual; nor are they thought to affect adversely the 

rights of other employees. 
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o But that is not discriminatory within the meaning of Sec. 8(a)(3). Treating Tacoma 

employees differently from those hired “off the street” does not “encourage or discourage 

membership” within the meaning of 8(a)(3). Centralia employees cannot confer upon 

themselves the benefits afforded by Sec. 1.01.2 of the Tacoma CBA by joining the union. 

Conversely, those benefits are afforded to all former Tacoma employees regardless of 

whether or not they choose to be members of the union 

 Exactly this rationale was relied upon by the Division of Advice in Teledyne 

Industries in 1986, 30-CB-2389: “eligibility for the benefit does not depend on 

union membership as such but rather on employment in the unit for which the 

benefit has been negotiated.” See also General Motors Corp. & Saturn Corp., 

Case 7-CA-24872, 1986 WL 620213, at *5, n.7 (N.L.R.B.G.C. 1986) (“Although 

GM employees represented by UAW are given a preference, they need not 

become or remain members of UAW to work at Saturn.”). 

 Unions always have the right to represent their historical unit members over other 

employees they will work alongside. Riser Foods, Safeway 

 Even if there was discrimination within the meaning of Section 8(a)(3), which 

there is not, Anheuser-Busch specifically found that it would then be necessary to 

determine “whether the justification for the differential treatment was permissible 

under the Act.” In that case, any incidental discrimination was supported by a 

legitimate justification (“these provisions originated during industrywide 

collective bargaining as a means of preserving seniority-based benefits obtained 

in the California brewing industry and of providing work opportunities for a pool 

of experienced brewery workers.”).   

 Transferring employees are differently situated than new applicants; can give 

them preferences. Courier-Citizen Co. v. Boston Electrotypers Union No. 11, 702 

F.2d 273, 278 (1st Cir. 1983). 

 

Thank you again for the opportunity to address your questions. If you have any additional 

questions that we can address, please let us know.  

Sincerely, 

 

 

Danielle Franco-Malone 

Ben Berger 

 

Attorneys for International Brotherhood of Teamsters 

Locals 117 and 313 

 

cc: Tracey Thompson 

   


