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This case involves an arbitration award purporting to resolve a labor dispute between 1 

United Natural Foods, Inc. (“UNFI”) and the International Brotherhood of Teamsters Locals 117 2 

and 313 (“the Unions”). The award holds that UNFI must offer a subset of employees the same 3 

employment terms they enjoyed under a collective bargaining agreement in place at a now 4 

defunct facility. The National Labor Relations Board (the “Board”) believes that, at its essence, 5 

this case is about whether the Unions are attempting to represent employees at a facility where 6 

they do not have, and are not even seeking, support from a majority of the employees in an 7 

appropriate bargaining unit. Because this case concerns representational questions that are within 8 

the Board’s primary, if not exclusive jurisdiction, and alternatively, contractual issues that are 9 

inextricably intertwined with pending administrative unfair labor practice charges against the 10 

Unions, the Board files this brief as amicus curiae to respectfully urge the Court to stay its 11 

proceedings and allow the Board to first rule on the unfair labor practice case before it.   12 

I. Background 13 

The Board is an independent federal agency created by Congress to enforce and 14 

administer the National Labor Relations Act (the “Act”) [29 U.S.C. §§  151-169], which 15 

regulates labor relations between most private-sector employers in the United States, their 16 

employees, and the authorized representatives of their employees. Section 9 of the Act empowers 17 

the Board to determine appropriate bargaining units, to conduct secret ballot representation 18 

elections, to certify the election results, and depending on the outcome of the election, to certify 19 

a union as the exclusive bargaining representative under the Act. 29 U.S.C. § 159. The Act 20 

additionally proscribes certain conduct by employers and labor organizations as unfair labor 21 

practices and empowers the Board with exclusive jurisdiction to prevent and remedy the 22 
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commission of such unfair labor practices. 29 U.S.C. §§ 158 and 160. See generally A.F.L. v. 1 

NLRB, 308 U.S. 401, 405 (1940); Nat'l Licorice Co. v. NLRB, 309 U.S. 350, 365 (1940).  2 

UNFI owns and operates a national wholesale grocery distribution operation, including 3 

many warehouses. In 2018, UNFI purchased a warehouse in Tacoma, Washington, and became 4 

party to the collective bargaining agreements that the Unions had negotiated with UNFI’s 5 

predecessor. The agreements contain identical movement-of-facility provisions, Section 1.01.2:  6 

In the event that the Employer moves an existing facility to any location within the 7 
jurisdiction of Joint Council of Teamsters No. 28 . . . the terms of this agreement shall 8 
continue to apply with respect to the new facility. In addition, all employees working 9 
under the terms of this agreement shall be afforded the opportunity to work at the new 10 
facility under the same terms and conditions and without any loss of seniority or other 11 
contractual rights or benefits. The designated Union will be required to show a majority 12 
representation in accordance with controlling law . . .    13 

 14 
[Doc. 1-1, p. 7]. 15 

 16 
In February 2019, UNFI announced that it planned to close the Tacoma warehouse (as 17 

well as a separate warehouse in Oregon), and would open a larger consolidated facility in 18 

Centralia, Washington. The Unions filed a grievance alleging that UNFI breached Section 1.01.2 19 

by refusing to hire Tacoma employees at the new facility with the same terms and conditions of 20 

employment as were in place in Tacoma. The parties agreed to arbitrate the dispute, including 21 

both the arbitrability issue and the merits.  The Unions argued that the dispute was arbitrable 22 

because it is primarily contractual in nature; UNFI disagreed on that point, contending that the 23 

case turned on a representation issue that the Unions disguised as a grievance, and that the 24 

dispute thus falls within the Board’s primary jurisdiction. [Doc. 1-1, p. 8]. 25 

On October 28, 2019, the arbitrator determined that the dispute was contractual and that 26 

the language in Section 1.01.2 required UNFI to allow employees at the Tacoma facility to 27 

transfer to Centralia under the same terms and conditions of employment as they enjoyed in 28 
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Tacoma. The arbitrator concluded that the Unions sought to guarantee contractual benefits that 1 

Tacoma workers already had and were not seeking to represent workers at Centralia or impose 2 

initial terms and conditions of employment there. Accordingly, the arbitrator found there was no 3 

dispositive representational issue at stake. [Doc. 1-1, pp. 18-19]. The same day, UNFI filed an 4 

unfair labor practice charge against the Unions and filed suit in this Court seeking to vacate the 5 

arbitration award. The Unions’ answer to the suit in this Court included a counterclaim to have 6 

the award enforced. [Doc. 9]. Later, UNFI filed a motion to stay the district court proceedings 7 

pending the resolution of its unfair labor practice charge against the Unions. [Doc. 24]. 8 

While the unfair labor practice charge was being considered, this Court denied UNFI’s 9 

motion to stay, concluding that it has primary jurisdiction over the case because the central issue 10 

is a matter of contract interpretation, not a question of representation nor a closely related unfair 11 

labor practice charge. This Court agreed that because the Unions (1) are merely attempting to 12 

enforce contractual rights that Tacoma workers already possess, and (2) have disclaimed any 13 

interest in seeking to represent Centralia employees, “the NLRB’s resolution of the 14 

representational issues of Centralia employees will not be preclusive of this Court’s decision 15 

with respect to the contractual rights of the Tacoma employees.” [Doc. 36, p. 4]. 16 

Shortly after this Court denied UNFI’s motion to stay, the Board’s Region 19 issued a 17 

consolidated unfair labor practice complaint against the Unions alleging, in part, violations of 18 

Sections 8(b)(1)A), 8(b)(2), and 8(b)(3) of the Act, 29 U.S.C. §§ 158(b)(1)(A), 158(b)(2), and 19 

158(b)(3).1 Specifically, the complaint alleges that the Unions petitioned this Court to enforce 20 

the arbitration award “even though they did not represent a majority of an appropriate unit at the 21 

 
1 The administrative complaint also contains allegations against UNFI which do not impact those 
against the Unions at issue here. 
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Centralia facility.” [Doc. 39-1, p. 15, para. 9(f), (g)]. The complaint further alleges that “by [this] 1 

conduct . . . the Unions attempted to cause UNFI to discriminate against its Centralia employees 2 

on the basis of Union representation” and that they “have been attempting to represent arbitrary 3 

units at Centralia comprised only of former Tacoma employees and thereby insisting on 4 

modifying the scope of the Tacoma [bargaining units].” [Id., p. 15, para. 9(f), (g), (h) and (i)]. 5 

The complaint further alleges that by the above conduct, “the Unions have been restraining and 6 

coercing employees in the exercise of the rights guaranteed in § 7 of the Act, in violation of § 7 

158(b)(1)(A) of the Act,” 2 that they “have been attempting to cause an employer to discriminate 8 

against its employees in violation of § 8(a)(3) of the Act in violation of § 8(b)(2),” and that they 9 

“have been failing and refusing to bargain collectively with an employer in violation of § 8(b)(3) 10 

of the Act.” [Id., p. 16, paras. 12-14]. The administrative complaint thus essentially alleges that 11 

because the Unions do not represent a majority of an appropriate unit at the Centralia facility, 12 

their attempt to enforce the arbitration award is unlawful. An evidentiary hearing before an 13 

administrative law judge on this matter is set to begin March 2, 2021. On July 29, 2020, UNFI 14 

filed a motion with the Court to reconsider its prior order denying the stay. That motion is 15 

currently pending. [Doc. 38]. 16 

II. Argument: Although district courts and the Board have concurrent jurisdiction 17 
over Section 301 suits, a district court should stay its proceeding when the central 18 
issue falls within the Board’s primary jurisdiction. 19 
 20 
Federal district courts and the Board share concurrent jurisdiction over cases brought 21 

pursuant to Section 301 of the LMRA. See, e.g., Plumbing and Pipefitting Ind., Local 342 v. 22 

 
2 Section 7 of the Act guarantees employees "the right to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their own choosing, and to 
engage in other concerted activities for the purpose of collective bargaining or other mutual aid 
or protection," as well as the right "to refrain from any or all such activities." 29 U.S.C. § 157. 
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Valley Engineers, 975 F.2d 611, 613-14 (9th Cir. 1992); Central Valley Typographical Union, 1 

No 46 v. McClatchy Newspapers, 762 F.2d 741, 746 (9th Cir. 1985) (“the Board shares with the 2 

district court concurrent jurisdiction over cases legitimately involving both unfair labor practice 3 

charges and breach of collective bargaining agreement claims.”), abrogated on other grounds by 4 

Cortez Byrd Chips, Inc. v. Bill Harbert Const. Co., 529 U.S. 193 (2000). However, when a 5 

Section 301 case involves matters within the Board’s primary jurisdiction, either because the 6 

issue is actually representational or is inextricably intertwined with an unfair labor practice issue, 7 

then the court should defer to the Board’s resolution of these matters. Valley Engineers, 975 F.2d 8 

at 613-14 (representational issues); McClatchy Newspapers, 762 F.2d at 746-47 (overlapping 9 

unfair labor practice charges). 10 

Thus, the doctrine of primary jurisdiction “allows courts to stay proceedings . . . pending 11 

the resolution of an issue within the special competence of an administrative agency.” Clark v. 12 

Time Warner Cable, 523 F.3d 1110, 1114 (9th Cir. 2008) (citing Reiter v. Cooper, 507 U.S. 258, 13 

268-69 (1993)). With respect to the Board, this doctrine acknowledges “the congressional intent 14 

to have matters of labor policy decided in the first instance by the National Labor Relations 15 

Board.” Glaziers & Glassworkers Local Union No. 767 v. Custom Glass Dist., 689 F.2d 1339, 16 

1342 (9th Cir. 1982); see also Valley Engineers, 975 F.2d at 615 (“In the areas of the NLRB’s 17 

primary jurisdiction, the district courts must tread lightly.”). 18 

A.  Courts should stay Section 301 proceedings when they primarily involve 19 
representation issues, rather than contractual issues. 20 
 21 

It is well-established that representational issues are within the Board’s primary, if not 22 

exclusive, jurisdiction. Valley Engineers, 975 F.2d at 613; Hotel and Restaurant Employees 23 

Union, Local 2 v. Marriott Corp., 961 F.2d 1464, 1468 (9th Cir. 1992); Cappa v. Wiseman, 659 24 

F.2d 957, 958–59 (9th Cir. 1981); see also Local 3–193 International Woodworkers of America 25 
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v. Ketchikan Pulp Co., 611 F.2d 1295, 1298 (9th Cir. 1980). Thus, where Section 301 cases 1 

involve both contractual issues and representational issues, the Ninth Circuit directs district 2 

courts to determine whether “the major issues to be decided . . . can be characterized as primarily 3 

representational or primarily contractual” and “where the interpretation of the contract depends 4 

entirely on the resolution of the question of whom the union represents, the matter is properly 5 

left to the Board.” Valley Engineers, 975 F.2d at 614 (quoting Brotherhood of Teamsters, Local 6 

No. 70 v. California Consolidators, Inc., 693 F.2d 81, 83 (9th Cir. 1982), and Cappa, 659 F.2d at 7 

960). If the contract interpretation issue is “inextricably bound up with the representational 8 

issue,” a stay pending Board resolution is appropriate because “two logically inconsistent 9 

judgments cannot both be enforced when a representational issue is at stake.” McClatchy 10 

Newspapers, 762 F.2d at 749.  11 

This Ninth Circuit line of cases is based upon the Supreme Court’s recognition that the 12 

Board’s decision on a representational issue must take precedence over a contrary arbitral award.  13 

In Carey v. Westinghouse Electric Corp., which involved a jurisdictional dispute (that is, which 14 

union represents employees), the Supreme Court stated in dicta that “[s]hould the Board disagree 15 

with the arbiter, by ruling, for example, that the employees involved in the controversy are 16 

members of one bargaining unit or another, the Board’s ruling would, of course, take 17 

precedence; and if the employer’s action had been in accord with that ruling, it would not be 18 

liable for damages under § 301.” 375 U.S. 261, 272 (1964). Relying upon this language in Carey, 19 

the Ninth Circuit has explained that a decision by the Board “on a representational issue 20 

overrides an arbitrator’s decision on the same issue.” A. Dariano & Sons, Inc. v. Dist. Council of 21 

Painters No. 33, 869 F.2d 514, 517 (9th Cir. 1989); see also Local 7–210. Oil. Chem. & Atomic 22 

Workers, Int’l Union v. Union Tank Car Co., 475 F.2d 194, 199 (7th Cir. 1973) (“[O]nce the 23 
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[NLRB] has acted, either before or after the arbitrator’s award, the [NLRB’s] order overrides the 1 

arbitrator’s decision.”).  2 

At the same time, the Ninth Circuit has held that parties may resolve representational 3 

issues by contract, but not if the contractual resolution is unlawful or contrary to national labor 4 

policy. See Marriott Corp., 961 F.2d at 1468; Cappa, 659 F.2d at 960; Ketchikan Pulp, 611 F.2d 5 

at 1298; NLRB v. Retail Clerks Local 588, 587 F.2d 984 (9th Cir. 1978). In Ketchikan Pulp, the 6 

court held that a contract clause giving the union the right to exclusive bargaining representative 7 

status at all future logging operations opened by the employer was unlawful and unenforceable. 8 

The court reasoned that the union was “attempting an end run around Section 9 of the Act and 9 

under the guise of contract interpretation wants to avoid self-determination of a bargaining agent 10 

by a substantial number of employees and determination of an appropriate bargaining unit by the 11 

NLRB, which has primary authority in this area.” Id. at 1299–1300. The court opined that it had 12 

no authority to consider questions of representation and the appropriateness of bargaining units, 13 

and so, even if the parties’ intent was to determine an appropriate bargaining unit outside of the 14 

pre-existing unit, it would be “illegal and unenforceable.” Id. at 1301. Conversely, in Cappa v. 15 

Wiseman, the Ninth Circuit held that the central issue in the case—whether evidence that the 16 

union and employer orally agreed to limit the scope of an industry-wide collective bargaining 17 

agreement within a particular bargaining unit—had nothing to do with the Board’s exclusive 18 

right to determine appropriate bargaining units. 659 F.2d at 960.  19 

Thus, the Ninth Circuit recognizes the sound policy reasons against allowing district 20 

courts in Section 301 cases to decide representation issues, such as unit determinations, 21 

especially if those decisions violate national labor policy as determined by the Board. “Most 22 

significant among them is to avoid the potential for creating a ‘tangled mass of judicial and 23 
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administrative conflict.’” California Consolidators, 693 F.2d at 83 n.3 (quoting Local 204, Int’l 1 

Bhd. of Elec.l Workers v. Iowa Elec. Light & Power Co., 668 F.2d 413, 419 (8th Cir. 1982)). 2 

B. Section 301 proceedings involving closely related unfair labor practice 3 
allegations should similarly be deferred to the Board. 4 

 5 
Under the Act, the Board also has primary jurisdiction over claims of unfair labor 6 

practices. United Food and Commercial Workers Union, Local 1036 v. NLRB, 307 F.3d 760, 766 7 

(9th Cir. 2002); Northern Cal. Dist. Council of Hod Carriers, Bldg. and Constr. Laborers v. 8 

Opinski, 673 F.2d 1074, 1075 (9th Cir. 1982). When a contractual issue is closely related to an 9 

unfair labor practice allegation in a Section 301 suit, the district court must exercise its discretion 10 

to determine whether to stay the proceedings until the Board determines the unfair labor practice 11 

issues. Opinski, 673 F.2d at 1075; see also McClatchy Newspapers, 762 F.2d at 746 (if the 12 

contractual issue is closely related to an unfair labor practice charge, the district court will use its 13 

discretion to determine whether a stay should be granted, and a stay often will be granted); Sheet 14 

Metal Workers’ Int’l Ass’n Local 206 v. West Coast Sheet Metal Co., 660 F. Supp. 1500, 1508-15 

09 (S.D. Cal. 1987) (stay granted where interpretation of contract provisions was the “central 16 

issue” in determining whether union had violated the Act and required “more than a peripheral 17 

inquiry” into contract provisions).  18 

On the other hand, if the contractual issue is not sufficiently related to the unfair labor 19 

practice allegations, then a stay may not be appropriate. In Sheet Metal Workers Int’l Ass’n, 20 

Local No. 162 v. Jason Mfg., Inc., 900 F.2d 1392 (9th Cir. 1990), the Ninth Circuit concluded 21 

that the district court did not abuse its discretion in denying a request to stay a Section 301 action 22 

to enforce an interest arbitration award, pending the Board’s resolution of related unfair labor 23 

practice charges. The charges alleged unfair refusals to bargain in good faith, coerced selection 24 

of representatives, forced recognition of a minority union, and unfair enforcement of the 25 
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arbitration procedure after the employer withdrew from a multi-employer organization. The 1 

Ninth Circuit viewed the issues framed by the pending unfair labor practice allegations as 2 

different than the contractual issue in the Section 301 action. However, the Court noted that if a 3 

conflict actually emerged after the Board resolved its proceeding, the arbitration award can then 4 

be vacated. 900 F.2d at 1401. 5 

Courts have chosen to defer consideration of various unfair labor practice allegations to 6 

the Board. Nelson v. Int’l Bhd. of Elec. Workers, Local Union No. 46, 899 F.2d 1557, 1564 (9th 7 

Cir. 1990) (Section 8(e) violation), overruling on other grounds recognized by, Overstreet v. 8 

United Bhd. of Carpenters and Joiners, Local Union No. 1506, 409 F.3d 1199, 1205 (9th Cir. 9 

2005); United Ass'n of Journeymen and Apprentices of Plumbing and Pipe Fitting Industry, 10 

Local Union No. 525 v. Foley, 380 F.2d 474, 476-77 (9th Cir. 1967) (union’s refusal to bargain 11 

for a project agreement as required by a memorandum of intent); Sheet Metal Workers Int’l 12 

Ass’n v. Murphy Constr. Co., 191 F.3d 909 (8th Cir. 1999) (Section 8(b)(4)(D) charges filed 13 

against a union that threatened to strike in support of its claim to disputed work); Newspaper 14 

Guild of Salem, Local 105 of the Newspaper Guild v. Ottaway Newspapers, Inc., 79 F.3d 1273, 15 

1284 (1st Cir. 1996) (bad faith bargaining allegations).  16 

Moreover, the Ninth Circuit and other courts have found it appropriate in some cases to 17 

give the Board’s findings preclusive effect. McClatchy Newspapers, 762 F.2d at 748; Glaziers & 18 

Glassworkers Local Union #767 v. Custom Auto Glass Distrib., 689 F.2d 1339, 1341 (9th Cir. 19 

1982) (a determination of fact by the Board will be granted collateral estoppel effect if made in a 20 

proceeding fully complying with procedural and substantive due process, and if findings are 21 

upon material issues supported by substantial evidence); Peninsula Shipbuilders’ Ass’n v. NLRB, 22 

663 F.2d 488, 494 n.9 (4th Cir. 1981) (where district court declined to stay its hand, a Board 23 
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unfair labor practice remedial order held to prevail over the related district court order); see also 1 

NLRB v. Heyman, 541 F.2d 796, 802 (9th Cir. 1976) (“facts necessarily decided in either forum 2 

should be given at least some collateral estoppel effect in subsequent proceedings in the other 3 

forum”) (concurrence of then-C.J. Kennedy). It is therefore consistent with this precedent for a 4 

district court to stay its case, when the contractual issues are closely related to a pending unfair 5 

labor practice proceeding. 6 

C. The district court case should be stayed because it involves, at its essence, 7 
representational issues.  8 

 9 
The administrative unfair labor practice complaint alleges that the Unions are seeking to 10 

enforce an arbitration award setting initial terms and conditions of employment for only former 11 

Tacoma employees at the new Centralia facility. The complaint alleges that this conduct violates 12 

the Act because the Unions do not represent (nor do they claim to represent), a majority of 13 

Centralia employees. It further alleges that, nonetheless, the Unions have engaged in 14 

representational conduct which can only be performed by a representative appropriately certified 15 

or recognized under Section 9(a) of the Act. See Q-1 Motor Express, Inc., 323 NLRB 767, 778 16 

(1997) (employer may only deal with employees’ majority representative to set wages, hours, 17 

and other terms and conditions of employment); Windsor Castle Health Care Facilities, 310 18 

NLRB 579, 593 (1993) (union violates Section 8(b)(1)(A) when it attempts to act as employees’ 19 

exclusive representative at a time when it does not represent an uncoerced majority of 20 

employees), enf’d, 13 F.3d 619 (2d Cir. 1994). 21 

 Accordingly, contrary to the views of the arbitrator and this Court’s initial order, it is the 22 

Unions’ representational conduct that underlies each of the unfair labor practice allegations 23 

presently pending against them. In due course, the Board will determine whether the Unions 24 

violated the Act by engaging in representational conduct in seeking to enforce the arbitration 25 
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award. The Board suggests that it would conserve resources to allow it to make that 1 

determination before this Court decides whether the arbitration award should be enforced. 2 

The Unions’ insistence that the contractual terms would only apply to Centralia 3 

employees who worked in Tacoma presents a different representational issue within the Board’s 4 

primary jurisdiction. The unfair labor practice complaint alleges that by seeking to impose terms 5 

and conditions of employment for former Tacoma workers only, the Unions are seeking to 6 

change the bargaining unit’s scope and attempting to represent an arbitrary sub-unit of Centralia 7 

employees in violation of Section 8(b)(3). A bargaining unit’s appropriateness is unquestionably 8 

a representational issue that should be decided by the Board in the first instance. California 9 

Consolidators, Inc., 693 F.2d at 83. Although this Court may share concurrent jurisdiction over 10 

the contractual question of whether to enforce the arbitrator’s interpretation of the Tacoma CBA, 11 

the problem here is that the Board will decide in the course of the pending unfair labor practice 12 

proceeding whether the Unions can bargain over the scope of the bargaining unit, as well as the 13 

appropriateness of that unit. Accordingly, because resolution of the contractual question involved 14 

in the Section 301 suit depends on the resolution of the representational issues involved in the 15 

Board case, the Board requests that this Court exercise its discretion to stay the 301 action until 16 

the Board case is resolved. Valley Engineers, 975 F.2d at 614; California Consolidators, 693 17 

F.2d at 83.  18 

D.  The Court should also stay the Section 301 case because the contractual issue in 19 
this case is inextricably linked to the unfair labor practice charge allegations. 20 

 21 
Alternatively, the Section 301 action should be stayed because the representational 22 

conduct referenced above has also been alleged against the Unions as Section 8(b) violations of 23 

the Act. Each of the unfair labor practice complaint allegations against the Unions are premised 24 

on their attempt to enforce the arbitration award. The complaint alleges that by attempting to 25 
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enforce the award while they do not represent a majority of an appropriate unit at the Centralia 1 

facility, the Unions are restraining and coercing employees in the exercise of their Section 7 2 

rights, in violation of Section 8(b)(1)(A). It also alleges that by attempting to represent arbitrary 3 

units at Centralia comprised only of former Tacoma employees, and insisting on modifying the 4 

scope of the Tacoma units, the Unions are failing and refusing to bargain collectively with UNFI 5 

in violation of Section 8(b)(3). Finally, it alleges that the Unions’ attempt to enforce the 6 

arbitration award while they do not represent a majority of an appropriate unit at the Centralia 7 

facility would necessarily cause UNFI to discriminate against employees who were not union 8 

members in Tacoma, in violation of Section 8(b)(2). In sum, that UNFI has alleged the arbitral 9 

award is repugnant to the Act, and that the Board will simultaneously be deciding whether 10 

enforcement of that award violates the Act, are independent reasons why this Court should 11 

exercise its discretion and stay its hand pending the outcome of the Board case. See McClatchy 12 

Newspapers, 762 F.2d at 749; Trinidad Corp., 803 F.2d at 74 (“since the NLRB has issued an 13 

unfair labor practice complaint and scheduled a hearing on the very issue involved here, the court 14 

should defer to the NLRB for resolution of the issue.”).3 15 

III. Conclusion 16 

 Because a stay of the instant matter pending the outcome of the Board case would avoid 17 

a conflict between the contractual issue here and the representation and unfair labor practice 18 

issues before the Board, we respectfully urge the Court to stay its proceedings and allow the 19 

Board to make its determination on the related unfair labor practice case currently before it.  20 

 21 

 
3 Further, final Board decisions are reviewed and are enforced, vacated, or modified by the 
circuit courts of appeals. [29 U.S.C. § 160(f)]. If the current case is not stayed, it is entirely 
conceivable that the Ninth Circuit (or, the Ninth Circuit and another circuit court, like the D.C. 
Circuit, as any Board order may be reviewed there) could be faced with requests to review two 
conflicting decisions. 
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Dated this 24th day of August, 2020,  
in Washington, D.C.  
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