
 

  

UNITED STATES GOVERNMENT 

NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL  

Washington, DC  20570 

June 22, 2021 

 

PHILIP A. MISCIMARRA, ESQ. 

LAUREN EMERY, ESQ. 

MORGAN LEWIS & BOCKIUS LLP 

1111 PENNSYLVANIA AVE NW 

WASHINGTON, DC 20004-2541 

 

 

Re: International Brotherhood of Teamsters, 

Local 117 and Local 313 (United Natural 

Foods, Inc. d/b/a United Natural Foods, Inc. 

and SUPERVALU, Inc.) 

 
Case 19-CB-250856 

Dear Mr. Miscimarra and Ms. Emery: 

Your appeal from the Regional Director's February 24, 2021 Order Severing Cases, 

Withdrawing Complaint in Case 19-CB-250856, and Dismissing Charge in Case 19-CB-250856 

(“the Order”) has been carefully considered. The appeal is denied. 

  

As an initial matter, your contention that the Acting General Counsel was improperly 

designated and lacks authority to act is rejected. You contend that the removal of former General 

Counsel Peter B. Robb violated the plain language of the National Labor Relations Act, but 

former General Counsel Robb was not removed in violation of any prohibition in the Act. To the 

contrary, Section 3(a) of the Act provides members of the Board protection from removal except 

for “neglect of duty or malfeasance in office,” while Section 3(d), which creates the position of 

General Counsel with a term of four years, states no comparable limitation upon 

removal. Your appeal fails to overcome the long-settled presumption that “when Congress 

includes particular language in one section of a statute but omits it in another, Congress intended 

a difference in meaning.” Maine Community Health Options v. United States, 140 S. Ct. 1308, 

1323 (2020) (internal quotation marks omitted). It is equally well settled that a statutory term 

limit does not imply any limitation on the President’s removal power. Parsons v. United States, 

167 U.S. 324, 342 (1897).  

  

Moreover, your contention that the term “vacancy” does not encompass a situation where 

an office is empty because the prior occupant has been removed is rejected. Black’s Law 

Dictionary defines a “vacancy” as “[a]n unoccupied office, post, or piece of property; an empty 

place,” and specifically identifies the “removal” of an official as an example of an act creating a 

vacancy. Vacancy, Black’s Law Dictionary (11th ed. 2019); see also NLRB v. Noel Canning, 573 

U.S. 513, 540 (2014) (observing that the word “vacancy” simply means the “condition of an 
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office or post being . . . vacant” (citing the Oxford English Dictionary)). The plain meaning of 

the term “vacancy” therefore encompasses vacancies created by removals. The Acting General 

Counsel was properly designated, and the appeal is denied on this point. 

 

You argue that the Acting General Counsel lacked prosecutorial authority to withdraw 

the complaint because the case was being adjudicated by the Board on your motion for summary 

judgment. While the Board has cautioned that “where ... relevant evidence has been adduced at a 

hearing, the General Counsel no longer retains absolute control over the complaint; and a 

subsequent motion to dismiss the complaint or any portion thereof is within the [administrative 

law judge’s] discretionary authority,” Sheet Metal Workers Local 28 (American Elgen), 306 

NLRB 981, 982 (1992) (quoting General Maintenance Engineers, 142 NLRB 295 (1963)), here 

no evidence has been presented to an ALJ. The Board likewise has not heard the merits of the 

case on summary judgment because it never ordered a transfer of the case pursuant to §§102.50 

and 102.24(b) of the Board Rules and Regulations. Indeed, the Board concluded that the case 

was “not properly before the Board” when it denied your Request for Special Permission to 

Appeal Regional Director’s Order. United Natural Foods, Inc., 370 NLRB No. 127 (May 11, 

2021). The Acting General Counsel did not lose jurisdiction over the complaint and has always 

retained the unreviewable final authority to reconsider and dismiss the allegations. 

 

In addition, your argument that the Acting General Counsel was adjudicating the merits 

of the case, rather than acting in his prosecutorial capacity, is rejected. The Acting General 

Counsel simply reviewed the evidence and determined that a violation had not occurred and a 

complaint was not appropriate. Under Section 3(d) of the Act, the Acting General Counsel has 

unreviewable final authority, which is “not only authority to decide whether to issue unfair labor 

practice complaints, but also, in some circumstances, authority extending beyond the point at 

which a complaint is issued,” including “a purely ‘prosecutorial’ decision to withdraw a 

complaint, i.e., effectively a dismissal.” Sheet Metal Workers Local 28 (American Elgen), 306 

NLRB at 982 (citing NLRB v. Food & Commercial Workers, 484 U.S. 112, 122-23, 125-26 

(1987)). The Regional Director’s Order was an exercise of prosecutorial discretion, pursuant to 

§102.18 of the Board Rules and Regulations, as the Acting General Counsel was given an 

opportunity to review the charges following the postponement of the hearing date. The Board 

upheld the Regional Director’s Order as an unreviewable prosecutorial action in its May 11, 

2021 decision. United Natural Foods, Inc., 370 NLRB No. 127 (May 11, 2021). 

  

With regard to the merits, we have reviewed the evidence and determined that there is 

insufficient evidence to establish the merit of the allegations at issue herein. You have advanced 

the theory that the Unions cannot enforce their CBAs onto the new bargaining unit in Centralia, 

Washington without a showing of majority support among the new employees, because the 

Unions are essentially asking for representational recognition. However, there is insufficient 

evidence to establish that the Unions were requesting recognition as the exclusive bargaining 

representatives of the new employee unit. Rather, they were seeking to enforce certain terms of 

the CBA by ensuring employees who transferred to the Centralia facility would continue to 
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receive their contractual rights and benefits. Board precedent finds this lawful. Some rights under 

collective bargaining agreements, such as wrongful discharge, rates of pay, and other conditions 

of employment, are “personal to each employee” and therefore enforceable either by individual 

employees or a union. See Sioux City Foundry, 241 NLRB 481, 486 (1979). In certain 

circumstances, those rights may survive expiration of the contract or termination of the 

bargaining status of the union that negotiated them. See Litton Fin. Printing Div., a Div. of Litton 

Bus. Sys., Inc. v. NLRB, 501 U.S. 190 (1991); see also Missouri Portland Cement Co., 291 

NLRB 1043 (1988). The Board has upheld the transfer of contractual provisions into new 

bargaining relationships once the original unit no longer exists because certain rights are 

enforceable “vestiges” of the expired contract. Teamsters Local Union 896 (Anheuser-Busch), 

296 NLRB 1025, 1028 (1989). Here, the evidence involves a right that vested under the 

agreement, specifically the wages, benefits, and seniority of the employees who transferred to the 

Centralia facility. The movement of facility provision shows that the rights were intended to 

survive termination of the agreement. In fact, the arbitrator interpreted the contract terms as 

guaranteeing the same terms and conditions of employment for unit employees who transferred 

to Centralia. The evidence does not show that the representational status of the Unions is at issue. 

 

The Acting General Counsel, pursuant to his prosecutorial discretion, does not wish to 

continue the prosecution of this matter given that the Complaint does not state a violation of 

current Board law. Accordingly, the appeal is denied. 

 

Sincerely, 

 

Peter Sung Ohr 

Acting General Counsel 

   
By: ___________________________________ 

Mark E. Arbesfeld, Director 

Office of Appeals 

 

cc: RONALD K. HOOKS 

REGIONAL DIRECTOR 

NATIONAL LABOR RELATIONS 

  BOARD 

915 2ND AVE STE 2948 

SEATTLE, WA 98174-1006 

TRACEY A. THOMPSON 

GENERAL COUNSEL 

INTERNATIONAL BROTHERHOOD 

  OF TEAMSTERS, LOCAL UNION 

  NO. 117 

14675 INTERURBAN AVE S STE 307 

TUKWILA, WA 98168-4614 
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JOHN SCEARCY 

SECRETARY TREASURER 

TEAMSTERS LOCAL UNION NO. 117 

14675 INTERURBAN AVE S STE 307 

TUKWILA, WA 98168-4614 

DANIELLE FRANCO-MALONE, ESQ. 

BARNARD IGLITZIN & LAVITT, LLP 

18 W MERCER ST STE 400 

SEATTLE, WA 98119-3971 

 

  

BEN BERGER, ESQ. 

BARNARD IGLITZIN & LAVITT LLP 

18 W MERCER ST STE 400 

SEATTLE, WA 98119-3971 

ROBERT MCDONALD 

SECRETARY-TREASURER 

TEAMSTERS LOCAL 313 

220 S 27TH ST STE A 

TACOMA, WA 98402-2718 
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