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TO: James P. Hoffa, TRT General President

FROM: Members of the Independent Review Board

RE: Proposed Charges against BLET Vige President Richard
Radek

DATE: Januaf;z 15, 2009

—————

I. RECCMMENDATTCR *

The Independent Review Board ("IRB") refers the below
report to the IBT General Presi&ent and recommends that charges
be filed against Richard Radek ("Radek"), Vice President of the
Brotherhood of Locomotive Engineers and Trainmen ("BLET"™), for
embezzlement and for breaching his fiduciary duty by taking
over $6,700 in union money without a union purpose. This
Sum includes causing the BLET to pay for at least 57
personal meals, totaling $3,909.29. It alse inelndes
causing the BLET to directly pay $2,865.28 for his home
office supplies while at the same time he received & daily

At-Home Station Expense Allowance (“Af Home Expense

Allowance”), which covered, among other things, those

supplies for his home siffice,
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II. SUMMARY

Since 1986, Radek has been a BLET Vice President and a
member of the BLET Advisery Board. Effective dJanuary 1,
2004, the BLET merged with the IBT and Radek became an IBT
member. |

As detailed below, since January 2004, Radek breached
his fiduciary duty and embezzled BLET funds by causing the
BLET to pay for 57 personal meals which had no union
purpose. (Exs. 1-27) For exampie, Radek caused the BLET to
pay for at least 40 meals he had alone in his home city.
(Exs. 2-4, 6~22, 24-27)} The cost of these meals was
$2,363.97. 1In addition, Radek caused the BLET to pay for
an additional 17 personél meals with his family members or
girlfriend in his home city. (Exs. 5, 89, 23-27) The cost of
those meals was $1,545,.32., There was no union purpose for
any of these meals.

In addition to causing the BLET to pay for personal
meals, Radek also, between January 2004 and September 2007,
when he was directed to stop the practice, caused the BLET
to directly pay for his home office supplies by charging

tham on his BLET credit card, which the union paid, while

! Whether the type of alleged misconduct discussed below occurred
priox to the BLET's merger with the IBT is not a subject of this

report.
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the same time he received an allowance which covered the

cost of his home office supplies.
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By his conduct, while an IBT member, Radek appears to
e brought reproach upon the IBT, breached his fiduciary
y and embezzled union funds in violation of Article II,

tion 2(a) and Article XIX, Section 7(b){1), (2) and (3)

the IBT Constitution.

. JURISDICTION
Pursuant to Article XIX, Section 14(c) of the IBT
stitution, this matter is within the jurisdiction of the

General Presicdent. Paragraph G(e} of the March 14,

3 Consent Qrder in United States v. IBT, 88 Civ. 4486

{($.D.N.Y.) and Paragraph I(6) of the Rules and FProceduras

for

Operation of the Independent Review Board (“IRB Rulesg”)

reguire that within 90 days of the IRB's referral of a

matter to an IBT entity, that entity must file with the IRB

written findings setting forth the specific action taken

and

(I}

3

the reasons for that action. Pursuant to Paragraph

8) of the IRE Rules, not meeting this deadline may be

consideraed a failure to cooperate with the IRB.

B4/ 44
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IV. IRVESTIGATIVE FINDINGS
A. Brotherhood of Locomotive Engineers and Trhinmen

On January 1, 2004, the Brotherhood of Locomotive
Engineers and Trainmen, headquartered in Cleveland, Ohio,
merged with the IBT. ({Ex. 28) At that time, the BLET
became a division in the IBT's Rail Conferehce. {(Ex. 22)
The BLET has approximately 592,000 members in approximately
600 local units known as divisions. (Ex. 30}
B. Richard Radek’s Background

Radek became a member of the BLET in 1974 when he
began working as a locomotive engineer for the Chicago and
Northwest Railroad. (Ex., 31 at 8~9) 1In 1976, he became
Secretary-Treasurer of the Chicage and Nerthwest Railroad
Division. (BEx. 31 at %) In 1978, he became the Local
Chalrman of the Chicago and Northwest Railroad Division.
(Ex. 31 at 9) From 1982 to the present, Radek worked for
the BLET’s Arbitration Department. (Ex. 31 at 9-11)% 1In
1296, Radek was elected an International Vice President of
the BLET. (Ex. 31 at l14) Since 19268, Radek has been the

Director of the BLET's Arbitration Department. (Ex. 31 at

14)

: From 1982 to 188B, Radek worked at the National Railroad
Adqjustment Board"'s Chicago offlice. (Ex. 31 at 9=-10) From 19BE to 2005,
Radek worked at the Board’s Cleveland office. (Ex. 21 at 95-10) 1In
2005, Radek was transferred back to Chicage to handle arbitrations and

other asslgnments. (Ex. 31 at 11-12)
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In 2007, Radek's salary was £134,710. (Ex. 20)
According to the BLET’s Form LM-2 for that year, Radek also
racaived allowances of #5,750. (Ex. 30) Radek also
received $38,015 in reimbursed expenses during 2007, (BEx.

30)

C. BLEY Financial Procedures foxr Payment of Union
Expensesz an Officer Incursg

There are three primary ways the BLET pays for an

officer’s union related expenses:

1. BLET Credit Card

BLET officers, such ag Radek, were issued BLET
American Expréss cards to use to charge union expenses,
including business travel.® The ELET directly paid the
monthly bill to American Express. (Ex. 40 at 20-22; Bx. 70
at 23-24) According to BLET policy, within fifteen days
after the monthly closing date of their BLET credit card,
BLET employees were required to submit a report which
stated the union purpose for all charges made on their BLET
credit card. (Ex. 32)

As detailed below, Radek embezzled BLET funds when he
charged, at least, twelve personal meals on the BLET s

credit card thereby causing the BLET to pay for such meals.

. As discussed below, the At Home Expenge Allowance covered BLET
officers’ business expenses in their heme citles. Accordingly, such
heme qity business éxpenses were not to be charged on the BLET eredit

card which the BLET paid directly.
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Radek alsc embezzled BLET funds when he charged his home
office supplies on the BLET credit card when the At Home
Expense Allowance he received covered the cost of such home
office supplies.

2. BLET Reports for Reimbuzrsable Expenses

BLET officers also submitted to the BLET monthly
reimbursable expense reports reflecting any amounts
expended for & business purpose which were not charged on
the BLET credit card and for which the BLET officer sought
reimbursement. (Exs. 6-27) BLET pelicy required receipts
to be submitted for all expenditures over five dollars and
stated that the officer must provide when and where the
expenditure took place. (Ex. 32) According to the BLET's
travel policy, “expenses submitted for reimburgement must
be ordinary and necessary to our organization’s purpose.”
(Ex. 32)

Baged upon the reports of reimbursable expenses, the
BLET is=sued monthly reimbursemant checks to the officers.
As detailed below, Radek embezzled BLET funds when he
caused the BLET to isswe reimbursement checks to him which
included payment for the persenal meals he improperly
claimed as union expenses on his reports of reimbursable

expenses. Radek improperly included at least 45 personal
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meals on his monthly reimbursable expense reports. (Exs., 1-
27)

3. At Home Station Expense Allowance

a. The Allowance

The BLET paid an At Home Station Expense Allowarnce to
all National Division Officers who were members of the BLET
Advisory Board.® The allowance was to cover business
related expenses incurred in the officer’s home city. (Ex.
33) All BLET Advisory Board members receivad this
allowance for every day, including weekends and holidays,
such individuals were at their heme station. (Ex. 34 at 23-
24; Ex. 35 at 21; Ex. 63)

Prior to July 1, 2006, the amaunt of the At Home
Expense Allowance for International Vice Presidents was §25%
per day. (Ex. 36) Effective July 1, 2006, the BLET
Advisory Beard raised the At Home Expense Aliowance to 350
per day for International Vice Presidents, such as Radek.
{Ex. 36; Ex. 35 at 23) The allowance was to pay for union
related expenses. The At Home Expense Allowance was not a
substitute for salary. Pursuant to Section 47(b) of the
BLET Bylaws, salary could only be increased by approval of

the BLET Convention delegates. (Ex. 29)

* The Bdvisory Board consisted of the National Prasident, First
Vice President, Secretary-Treasurer and eight Vice Presidents.
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Since 1996, Radek has been a member of the BLET
Advisory Board. (Ex. 31 at 14} Under BLET policy, as long
as an Advisory Board member slept in his bed at his home at
night, he was permitted to claim the At Home Exipense
Allowance for that day. (Ex. 37 at 384; Ex. 35 at 15; Ex.
34 at 24)°

Current BLET qontroller Harold Volpe (“Volpe”)
explained that the.purpcse of the At Home Expense Allowance
was to cover the Advisory Board member’s “incidental
business expenses while they’re at their home station.”
(Ex. 40 at 28) In April 2007, Edward Rodzwicz (“Rodzwicz”),
who was then the BLET First Viee President and became the
BLET President in March 2008, explained that the BLET’'s At
Home Expense Allowance covered “usual and customary
expenses such as office expenses. . .” (Ex. 41 at 19, 22)

Under both the law and BLET regulations, BLET fuhds
received for the At Home Expense Allowance could not be
used for personal expenses. National Secretary-Treasurex
William Walpert (“Walpert”) testified that at the June 2006
Advisory Board meeting, at which the amount of the At Home

Expense Allowance was increased, he reminded the Advisory

5 It appears that when the BLET Convention approved this allowance
in 1947, officers had to submit receipts for expenses in order to get
the ailowance. (Ex. 38) This was also the practice at the time of the

1981 BLET Convention. (Ex. 39) Sometime after 1981, the Advisoxy Board
members began to recelve the At Home Expense Allowance without

submitting any receipts.
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Board members that the “purpose of the at-home allowance
was for business purpeses.” (Ex. 35 at 15) This, of

course, was legally reguired since it was not salary and
union monies must be used for a union purpese. 2% U,S5.C.

§501(a}; Noble v. Sombrotito, 525 F.3d 1230 (DC Cir. 2008).

The tax treatment for undocumented expense payments is
different than for expense reimbursements supported by
receipts. Unlike reimbursed expenses, payments for
undocumented business expenses, such as the At Home Expense
Allowance, were reported according to Internal Revenue
Service rules as taxable income on the Form W-2 the union
filed for the individual with the IRS. (Exs. 33 and 66) If
an officer submitted receipts, the taxable part of the Home
Allowanece would be reduced by a corresponding amount. If
an officer chose not to submit receipts, he was still
required to use thé At Home Expense Allowance for union
purpeses. Lf no business expenses were submitted for
reimbursement, the entire amount of the At Home Expense
Bllowance would be repoxted to the IRS as taxable income as
the 1RS reguired. ({(Ex. 44) The fact that the At Home
Expense Allowance was taxable did not change the purpose
for which it was provided to an officer: to reimburse fox

union eX¥pensas.
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b. At Home Expense Allowance Reports

Each month each BLET Advisory Board member was
required to submit an At Home Expense Allowance Report to
the BLET reporting for which days he claimed the At Home
Expense Allowance. Based upon these reports, each month
the BLET iessued a chack to the Advisory Board member for
the Allowance. If an officer submitted receipts for
business expenses in his heme city on his expense reports,
the BLET would reimburse him. The taxable amount of the At
Home Expense Allowance would be reduced by the amount of
the direct reimbursement for union expenses in the home
city.

According to Radek, prior to July 20, 2005, he was
entitled to claim both Chicago and Cleveland as home
stations because he had homes and work assignments in both
cities. (Ex. 31 at 71-73, 130-131; Ex. 1l1) Subsequent to
July 20, 2005, Radek’s home station was only Chicago. {(Ex.
31 at 131) According to Radek, after July 20, 2005, while
he was in Cleveland, he did not receive the At Home Expense
Allawance. Rather, while in Cleveland, he was entitled to

claim business expensas for reimbursement. (Ex. 31 at 131)°

6 At some point subseguent to July 20, 2005, Radek claimed that he
wag told onee again to claim the At Home Expense Allowance in both

10
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4. Reports Radek Filed

For each month, Radek submitted a report to the BLET
that documented his use of the BLET credit card for union
expenses. (Exs. 6-27) He also submitted a second report
for his reimbursable expenses not charged to the BLET
credit card. (Exs. 6-27) He submitted a third report for
the At Home Expense Allowance indicating for which dates he
claimed the At Home Expense Allowance. (Exs. 6-27) Based
upon these reports, each month, Radek received a check for
his reimbursed expenses and another check for his At Home
Expense Allowance. (Exs. 6-27)

Radek acknowledged that, “when you’re at your home
station you’re not supposed to charge [on the BLET credit

card] business expenses that you would incur at your home

Chicago and Cleveland. (Ex. 31 at 72, 137-38; Ex. 37 at 310-311} From
August 2005 to March 2007, Radek continued to claim the At Home Expense
Allowance in both Chisage and Cleveland, {Exs. 12-57) ILn an undated
handwritten note from Radek to Patti Smith, Walpert’s asgistant who
reviowed Radek’s expences, which was attached to Radek's March 2007
expenses, Radek wrote: “my home allowance applied only in Chieago and I
am on expenses in Gleveland, starting this month. It was supposged to
be this way since December 2005, bhut conflicting instructions were

glven to me. . W

Walpert claimed that the BLET did an accounting for when Radek
claimed the At Home Expense Allowance while in Cleveland subaequent to
July 20, 2005 and determined that the BLET had saved monay and
therafore Radek was not reguired to pay back the At Home Expense
Allowance amounts he took while in Cleveland after July 20, 2005. ({Ex.
495 mt 42-44; Ex, 31 at 137-138) In response to a request for decuments
regarding this analysis, BLET's counsel stated that no such documents
existed. {(Ex. 45 at 2) As of March 2007, Radek mo longer claimed the

At Home Expense Allowance when he was in Cleveland.

11
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base.” {Ex. 31 at 73) The At Home Expense Allowance
covered business expenses in Radek’s home city. (Exs. 6-27)
Radek did not have to document his use of the At Home
Expense Allowance. This did not relieve Radek of the
obligation to use the allowance for union purposes. Under
tax requlations, this administrative convenience for him
would result in the BLET reporting the At Home Expénse

Allowance as taxable income. If Radek wanted to avoid

taxation on the allowance, he would have to submit receipts
for union expenses. He would then be reimbursed. His At
Home Expense Allowaﬁce would be reduced ceorrespondingly, so
the amount baing sﬁbmitted to the Internal Revenue Service
as his taxable income would be reduced. (Ex. 31 at 73-74)
This did net change the allowance the Advisory Board
awarded itself inte salary:; that would have vielated the
BLET Bylaws. {Ex. 29)

When Radek submitted a receipt for reimgursement which
he wanted to offset against his At Home Expense Allowance,
Radek wrote “ip lieu of home allowance” on the receipt.

(Ex. 31 at 362}

D. Radek Breached His Fiduciary Duty and Embezzled BLET
Funds

As detailed below, it appears that Radek breached his

fiduciary duty to the BLET and embezzled approximately

12
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$3,809.29 when he inténtionally caused the BLET to pay for
at least 57 personal meals. (Exs. 1-27)7 It also appears
that Radek breache& his fiduciary duty and embezzled
approxXimately $2,865.28 in BLET funds wheh he intenticnally
caused the BLET to‘directly pay for his home office
supplies while at the same time he received the daily At
Home Expernse Allowancé, which covered thoge same supplies.
{Exs. 10, 12-15, 17, 18-23, 25-26, 46-57, 59-60, €5)
1. Radek Breached his Fiduciary Duty and Embezzled
BLET Funds when He Caused the BLET to Pay for
Meals Alone in His Home City
Radek causedrthe BLET to pay for at least 40 meals he
had alone in his home city. (Exs. 2-4, 6-22, 24-26) The
total cost of those meals was $2,363.%7, an average of
$59.09 per meal. (Exs. 2-4) As discussed below, for 26 of

those meals alone in his home city, Radek alse improperly

offset the cost of such meals against his At Home Expense

Allowance. (ExX. 2}

7 Cn three dates, February 13, 2005, October 7, 2005 angd June 24,
2006, Radek made two separate charges at the same restaurant. (Exe. 7,
13-14, 18) For example, on June 24, 2006 at 6:41 p.m. Radek submitted
g $23 receipt at Cateh Thixty-Five in Chisago which stated “bar”. (Ex.
19) Also on June 24, 2006 at 7:4% p.m. thers wasg a 5120 charge at
Catch Thirty-Five. (Ex. 18) Radek did pet indicate that anyone was
with him on June 24, 2006 and noted on the receipts “en route from

convention.” (Ex. 1®2)

13
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a. Radek’s Meals Alone in his Home City for Which He
Caused the Union to Illegally Pay

Between February 2005 and September 2006, Radek
intentionally caused the BLET to pay for at least fourteen
meals he had alone in his home city. (Exs. 3-4, 7-9, 12-15,
15=20, 22} Radek charged twelve of these meals on his BLET
credit card. For tﬁo of these meals, he submitted receipts
to the BLET and received reimbursement. (Exs. 3-4, 7-9, 12-
15, 19-20, 22} The total cost of the fourteen meals was
$888.50. (Exs. 3-4, 7-3, 12-15, 19-20, 23)

Radek claimed that eight of these meals were when he
was “en route” from the airport in Chicago to his home in
Chicago. (Exs. 3, 7-9, 15, 19-20)® The cost of the meals
for which Radek claimed he was “en route” was 3460. (Exs.
3, 7-9, 15, 1B-20)

For example, on February 14, 2005, Radek filew from
Chicago to Miami for BLET business. (Ex. 7) Radek was
scheduled to arrive back in Chicago on February 18 at 5:24
p.m.. (Ex, 7; Ex. 37 at 513) That night at 10:01 p.m.,
Radek had a meal at Yanni’s Restaurant in Arlington
Heights, Illinois, a subﬁrb of Chicago. (Ex. 7; Ex. 37 at

519~520) Yanni’s is approximately sixteen miles from

s Radek charged six of these eight “en route” meals on his BLET
credit card, (Exs. 7~B, 15) Based upon receipts he submitted for the
other two meals, Radek regeived reimbursement from the BLET for those

“en route” meals. (Bxs. 2, 15-20)

14
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Badek’a home. (Ex. 69) Radek used his BLET American
Express card to pay for this $84 meal for himself. (EX. T
Ex. 37 at 513, 320) Radek did not claim that anyone was
with him for this méal. {Ex. 7) Radek noted on the
receipt, “Return Enroute from Miami”. (Ex. 7; Ex. 37 at
516} The BLET paid for this charge. (Ex. 7]

When Radek was questioned generally about having a
meal alone in his home city after returning from a business
trip he admitted, “ordinarily I donft think you would” be
entitled to charge the meal to the BLET. (Ex. 37 at 512)
When Radek was specifically asked about the meal at Yanni’s
on February 18, 2005, R&dek responded,

on the 18", when I flew back, I stopped at Yanni’e,

and I sat there, I think, watching, like, a basketball

game or something. I was probably just gitting there
until finally I paid the bill and left and went home

at whatever time it says this was. 10:00. That’s
probably what happened.

(Ex. 37 at 518-519; Ex. 7)°

As discussed below, Radek claimed that it was the BLET
policy to pay for such “en route” meals. (Ex. 84 at 6)
Contrary to Radek's_cléim, when asked about Radek's

Februatry 18} 2005 “en route” expense, National Secretary-

® Radek testified that after he arrived in Chicago on February 18%,

it probably teook him until 6:30 p.m. to get out of the airport. Radek
testified he went to Ysnni’s by himself, which was about twanty~-£iva

minutes frem the airport, spent a couple of hours having a meal and
watching the basketball game and then went home. (Ex. 37 at 518-520)

13
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Treasurer Walpert ﬁestified it was not the “practice or
policy” of the BLET to charge such a meal to the ELET
credit card. (Ex. 35 at 127-128; Ex. 7) Similarly, when
BLET President Rodzwicz was asked about the February 18,
2005 expense, Rodzwicz testified that it was rot the BLET
policy to pay for meals in an officer’s home city after he
returned from a businesé trip. (Ex. 34 at 36-37; Ex. 7)

In addition to the eight meals in his home city which
Radek claimed were Qen route”, Radek caused the BLET to pay
for at least six additional meals Radek had alone in his
home city. (Exs. 4, 12-14, 17, 19, 22) Radek did not
indicate any union purpose for those six meals. (Exs. 4,
12-14, 17, 19, 22)* Those meals totaled $428.50.*

For example, on Wednesday, September 27,'2006 at 3:07
p.m. Radek had a meal at McCormick & Schmick’s in Chicago.
(Ex. 22) The meal cost $157. (Ex.22) Radek used the
BLET’ s American Express card to pay for the meal. (Ex. 22)
The BLET paid the American Express bill. (Ex.22) Radek did
not indicate on the receipt that anyone was with him nor

did he indicate any union purpose for this meal on the

receipt. (Ex. 22)

le Radek did not offset these meals against his At Home Expense
Allowance, which, given that there was no business purpese for the
meals, world have heen improper.

" Radek charged these six meéals on the BLET'=s credit card. {Exs. 4,
12-14, 17, 18, 22}

16
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In addition, on October 7, 2005, Radek caused the BLET
to pay for two charges at Yanni's in Arlington Heights, IL.
(Exs. 13-14) Radek did not indicate on either receipt that
anyone was with him. (Exs. 13-14} The first charge was at
7:12 p.m. in the amount of $29. (Ex. 14) Radek charged
this on his personal credit card, submitted the receipt to
the BLET for reimbursement and was reimbursed. (Ex. 14)%
The second charge at Yanni’s on October 7, 2005 was for $75
at 8:33 p.m.. (BEx. 13) Radek charged this expense on the
BLEf’s credit card, which thé BLET paid. (Ex. 13) Even
under Radek’s description (Ex. 37 at 564-567), this meal
should have been covered by his At Home Expense Allowance

and not paid on the union credit card.
b. Radek’s Additiconal Meals Alone in his Home City
Which He Illegally Caused the Union to Pay for
Without a Unicon Purpose
In addition td the fourteen meals discussed above,
between August 2004 and February 2007, Radek caused the
BLET to reimpurse him for another 26 meals he had alone in
his home city. (Bxs. 2, 6, 9-12, 14, 16, 18-22, 24~27)
There was no business purpose for these meals. The coOst of
these meals was 51,475.47. (Exs. 2, 6, 9-12, 14, 16, 18-22,

24-27) Radek then improperly claimed these personal meals

& Radek offset this charge against his At Home Expense Allowance.
(Ex. 14}

17
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s bugsiness expenses. These claims for reimbursement
reduced his At Home Expense Allowance. (Exs. 2, 6, 9-12,
14, le, 18-22, 24-27) ‘in claiming that the cost of these
meals were properly reimbursable, Radek made an affirmative
representation that these charges were related to union
business and were not personal. Neither the At Home
Allowance nor reimbursements covered personal expenses.

For example, on Friday, September 1, 2006 at 9:33 p.m.
Radek had a meal by himself at Yanni’s. (Ex. 22) The cost
was $115. (Ex. 22) Radek used his personal credit card to
pay for this meazl and claimed reimbursement for it on his
BLET expense report. (Ex. 22) Helindicated on the
restaurant receipt “in lieu of home allowance”. (Ex. 22)
Badek did not indicate on the restaurant receipt that any
one else was present or the union purpose for the meal.
(Ex. 22) Radek claimed that when he sought reimbursement
for a meal, it was because the meal was a “businass
expenditure.” (Ex. 37 at 410-411) Radek did not note the
union purpese &t the time he sought reimbursement. Radek
testified that he could not remember the union purpose for
this meal and would check his records to determine the
union purpose. (Ex. 37 at 405-406, 411) As discussed
beleow, in response to a ragquest from the IRB to provide the

union purpose for this meal (Ex. 73), Radek’s counsel

18
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acknowledged in a letter this was a “non-business meal.”

(Ex., 64 at 2, £n 1)

Ir another example, on Saturday, December 30, 2006, at
8:31 p.m. Radek had a meal at Don Juen’s restaurant in
Chicago. (Ex. 25) The meal cost $51. (Ex. 25) Radek used
his personal credit card to pay for this meal. {(Ex. 25) He
submitted the receipt for reimbursement and claimed it was
a union related expense. {Ex. 25) He indicated on the
restaurant receipt “in lieu of home allowance”. (Ex. 25)
Radek failed to indicate on the receipt that any one else
was present or what‘the union purpose was for the meal.

(Ex. 25)

Union money muat be spent for a2 union purpose. There
was no union purpose for these meals alone. Radek
proffered none., Nor was there a BLET policy that supported
Radek’s practice. chr axample, several BLET officials,
including President Rodzwicz, National Seeretary-Treasurer
Walpert and Coﬁtrqller Volpe, stated what was obvious: that
an officexr’s meals alene in his home city were not a
business expense. (Ex. 35 at 28-29, 143-144; Ex. 70 at 48;
Ex. 34 at 22-23, 27-2B; Ex. 40 at 27-2B) Vice President
Stephen Speagle testified that a meal alone in an officer’s
home city could not be cffaet against the At Home Expense

Allowance. (Ex. 71 at 26) In addition, when asked about

19
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meals alone in his home station, Marcus Ruef, who became a
BLET Vice President in June 2006, testified, “[mly
understanding is that that’s not to be expensed at all.”

(Ex. 72 at 29%3-294)
2. Radek Breached his Fiduciary Duty and Embezzled
When He Caused the BLET to Reimbur=ze Him fox
Personal Meals With Others
Between April 2005 and Pebruary 2007, Radek caused the
BRLET to pay for at ieast seventeen meals in his home city
with his family members or his girlfriend. (Exs. 5, 9, 23-
27)'* on his monthly reimbursable expense reports, Radek
submitted receipts tolthe BLET for thege personal meals
which totaled §1,545,32, an average of $80 a meal. (Exs. 3,
9, 23-27) He then received reimbursement for such meals.
(Exs. 5, 9, 23-27) 1In seeking reimbursement, Radek was
ciaiming the akpensés were for a union purpose. (Exs. 9,
23-27, 32)
For example, Radek intenticnally caused the BLET to

pay for a meal he had with his daughter at Elliott’s

1 Radek testified that Renee Trappe (“Trappe”} lived with him in
Chicago. (Ex. 37 at 577, 578, 585) According o Radek, Trappe was an
editor and was not a BLET member. (Ex. 37 at 579, 585-586) Radek
naused the BLET to pay for at least three meals he had with Trappe at
Yanni's in Arlington Heights, IL. These meals were on Qoteber 27,
2006, December 15, 2006 and February 5, 2007. (Exs. 23, 25-2'7) Radek
claimed that Trappe sometimes edited documents for him and on occasion
he caused the BLET to pay for her dimner. [Ex. 37 at 579, 585-5BA)
Radek claimed he cnly did that if there was a “business purpose” which
he slazimed “weuld be notated on the receipts.” (BEx. 37 at 379 Exa. 23,
25, 29] On the receipt for a meal at Yanni’s on December 15, 2006,
Radek wrote “R.C. Trappe - Daily Herald.” (Ex. 25) The Dajly Herald is

a suburban Chicago newspapsz. (Ex. 68)
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Restaurant in Chicago at 6:55 p.m., on Valentine's Day.
Pebruary 14, 2007. (Ex. 37 at 646-647) The meal cost $110.
(Ex.27) Radek explained he took his daughter to dinner
boacause it was “her wedding anniversary”. (Ex. 37 at 647}
This obviously was not a union purpeose. Yet, Radek
submitted the meal receipt on his BLET reimbursable expense
report claiming the meal as a business expense. (Ex. 27)
rRadek wrote on the receipt “Radek K. Radek In lieu of home
allowance.” (Ex. 27}

Neither reimbursed expenses nor the Al Home Expeéense
Allowance were to be used for non~union purposas. (Exs. 33,
66) Meals with family members in an Advisory Board
member’ s home city uhrelated to union business were not
union expenses. (Ex. 70 at 48; Ex. 34 at 28; Ex.72 at 293-
204; Ex. 40 at 27)

In another example of charging the union for a meal
with a family member, on Monday, January 15, 2007, at 6:33
p.m., Radek had a meal with his son at the 0Olive Garden
restaurant in Middleburg Heights, Ohio. (Ex., 37 at 637; EX.
27) Radek charged the meal on his personal credit card and
submitted the receiﬁt +o the BLET for reimbursement. {EXE .,
2¢-27) On the receipt for this meal, Radek wrote, “R Radek
® Radek Tn lieu of home allowance.” (Ex. 27) By & check

dated March 7, 2007, the BLET reimbursed Radek for this
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expense. (Ex. 27)* ﬁuring his Sebtember 15, 2008 IRB sworn
examination, Radek testified that he could not remember the
reason for taking his son to dinnerx and would have to “look
at the report and get back” to the IRB. (Ex. 37 at 637}
There was no union purpose for this meal for which Radek
intentionally causéd the union to pay-

in addition, Radek had a meal with his brother at
vanni’s Restaurant in Arlington Heights, Illinois at 9:11
p.m. on Friday, January 26, 2007. (Ex. 37 at 640-641;
Fx.26) The cost was $100. (Ex. 26) Radek charged the meal
on his personal crgdit card. (Ex. 26) He supmittad the
receipt to the BLEf for reimbursement for this meal. {Ex.
26) On the receipt, Radek wrote, “R. Radek D. Radek In
lieu of home allowénce.” (Ex. 26) As with the January 15,
2007 meal described above, Radek testified that he would
“have to lLook into this one and see” why he tocok his
brother to dinner. (Ex. 37 at £40-641) As detailed below,
no explanation of the business purpose for this meal wag

received as of the date of this report. Union money

" Radek olaimad he 'was in his home city on January 15, 2007 by
claiming the $50 daily At Home Expense Allowance for that day. (Ex. 26)
This appears to have been during the paricd when Radek claimed he was
told re claim the At Home Expense Allowance in both Chicago and
cleveland. (see fn 6 above) For purposes of this report, whenever
Radek claimed the At Home Expense Allowance he was deemed to be in his
home city, elther Chicago ox Cleveland.
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whether through reimbursements oI the allowance could not
properly be used for a personal expense.

Tn addition, on New Year’s Day, Jannary 1, 2007 at
9:43 p.m., Radek had a meal with his son, Keith, at the
Longhorn Steakhouse in Strongsville, Ohic. (Ex. 37 at 618,
637-63%9; Ex. 286) fhe cost was $95. {(Ex. 26; Ex. 37 at 637)
Radek charged the Qeal to his personal credit card and
submitted the receipt to the BLET for reimbursement. (EX.
26) ©n the receipt; Radek wrote, “R. Radek K. Radek In lieun
of home allowance.” (Ex. 26) In a check dated February 2,
2007, the BLET reimbursed Rradek for this meal. (Ex. 26)
Radek listed the meal on his BLET reimbursable expense
report, thereby imﬁroperly claiming it as a union expense.
(Ex. 26)

When questioned about this January 1, 2007 expense,
Radek speculated that his son, who wae never a BLET member,
may have done some‘unépecified work for him that day. (EX.
77 at 638: Ex. 26) The meal was on New Year’s Day which was
both a BLET and national holiday.

Walpert, who appfoved Radek’s expenses, testified that
he was not aware af any circumstances when a family member
of a BLET officer performed services for the BLET. (Ex. 35
at 29) According éo,Walpert, if an officer’'s family member

performed services for the BLET and then had a meal at BLET
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expense, the work such family member did for the BLET would

need to be SPE¢ifi%d. (BEx. 35 at 31) Radek”s expense

reports contained no such information. (EXS. 6-27) Indeed,

i

the pattern of Radék’s abuse suggests his claim that his

con was assisting him with union business on a union and

national holiday is false.

3. nadek Chargad Home Office sSupplies to the BLET
Cradit Card While at the Same Time He Received
+he At Home Expense Allowance Which Coverad the
tost of These Home Office Supplies

as discussed above, the At Home Expense Allowance

covered businass e%penses, including home office supplies,
for BLET Advisory Board members in their home cities.'®
bespite this, between January 2004 and September 2007,
Radek charged approximately 2,865,288 for home office
supplies to the BLET credit card, while he also recelved
his At Home Expense Allowance. (Exs. 10, 12-15, 17, 19-23,
2526, 46-57, 59—60, 65) Ha was directed to stop the
practice in September 2007. There was no set off against

the allowance of the amount the union paid on his behalf

for the supplies. (Exs. 10, 12-15, 17, 19-23, 23-26, 46-57,

H National Secretary-Treasurer Walpert and Radek testified that the
purchase of capital egquipment, such as computers, printers and fax
machines, were not covered by the At Home Expense Allowance. (Ex. 37 at
3p8; Ex. 3% at 26-27) Based upon this, such eapital equipment items
wera excluded from the office expenses at ilssue in this report.
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59-60, 65)'® This double dipplng was intentienal. Through
Radek’s actions, tﬁe BLET paid for his home office supplies
twice: once directiy through the charges on his BLET cradit
card and also indirectly in the unreduced At Home Expense
Allowance paid to ﬁadek.

The At Home Expeﬁse Allowance covered expenses an
officer incurred ih nis home city. (Exs. 6-27) According
to National Secretary-Treasurer Walpert, home office
exXpenses were “expécted to come from [Advisory Board
members’] at-home allowance.” {(Ex. 70 at 44-45) BLET
Controller Volpe confirmed this. (Ex. 40 at 26, 28)
Rodzwicz also testified that the At Home Expense Allowance
covered an officer’s purchase of office supplies in his
home city. (Ex. 35 at 10; Ex. 34 at 23-24; Ex. 72 at 254)

Despite that, between January 2004, when the BLET
merged with the IB?, énd September 2007 when he was
directed to stop the practice, Radek charged approximately
$2,865.28 for his home office supplies on the BLET’s credit
card, wﬁich the BLET paid directly, while at the same time
he claimed and réceived the At Home Expense Allowance which

covered home office expenses. (Exs. 10, 12-15, 17, 19-23,

e Radek’s home office supplies included the following: computer ifik
cartridges, binder clips, glue sticks, paper, pens, tabs, binders and
ink refille for his Mont Blanc pen. (Ex. 37 at 442-443, 451-452; Exs.
10, 12-13, 17, 19-23, 28=26, 46-57, 59-860, 63)
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25-26, 46-57, 59-60, 65)*7 Radek did not have the BLET
offset the cost of:his home office supplies against his At
Home Expense Allowénce. {Exs. 10, i2-15, 17, 19-23, 25-26,
46-57, 59-60, 65) As a consequence, Radek intentionally
caused the union to pay twice for the same expenses. By
his conduct, Radek breached his fiduciary duty and
embezzled $2,865.28 by taking the unreduced At Home Expense
Bllowance while also causing the BLET to pay that same
amount for his home office supplies.

‘Radek admitted that he used the BLET credit card for
his home office suﬁplies. (Ex. 37 at 429, 487) Radek also
admitted that home office supplies were business expenses
at his home station. (Ex. 37 at 431-432)

As discussed below, in approximately October 2007,
after he submitted his Septembar 2007 expense report to tha
ELET, Radek was directed to stop charging his home cffice
supplies to the BLET credit card and to offset the cost‘of
his home office supplies against his At Home Expense

Allowance. {(Bx. 37 .at 429-430)%°

" In 2004, 2005 and 2006, Radek improperly charged $249,36, $B79.45
and $1,140.54 respectively for home office supplies to the BLET credit
card. {(Exs. 10, 12~15%, 17, 19-23, 25, 46=-48, 50-57, 59} From January
through September 2007, Radek charged $595.93 for home office supplies
to the BLET credit card. (Exs. 26, 4%-60, 65)

b In addition to the embezzlement described above, between January
2004 and December 2007, Radek also caused the BLET to pay for at least
five undocumented expenses totaling $918.81 that he charged to the
BLEY 3 eredit card. {Exs. 6, 13, 17, 25, 76«77} These five
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V. ANALYSIS '

The standard of proof for establishing the charge
against Radek is a praponderance of evidence. Rules and

Procadures for Operation of the Independent Review Board,

Para. J(6) (“In order to be sustained, the proposed . . .
charges . . . contained in the Investigative Report, must

be supported by a prependerance of reliable evidence.”);

United Btates v. IET [8impson], 231 F.S5upp. 1074, 1080
(S.D.N.Y. 1996), aff’d, 120 F.3d 341 (2d Cir. 1997).%
Article ¥XIX, Section 7(b){(3) of the IRT Constitution
prohibits embezzlément‘or conversion of union funds. The
standard for embezzlement under federal labor law, 202

U.5.C. 8501(c), is instructive. Investigations Officer v.

Calagna, Decision of the Independent Administrator at 11

(May 9, 1891), aff'd, United States v. IBT, 777 F.Supp.

1123 (S.D.N.Y. 1921). For Radek to be found to have

embezzled BLET funds, it must be established that he acted

undocumented charges were the following: $109.52 at the Holiday Ian in
Chicago on August 1%, 2004 for a meal; $180.30 on Ogctober 7, 2005 at
Office Max in Chicage: $192.4%5 on March 15, 2006 at The Luggage Source
baged in New Yerk; $256.14 at Best Buy in Newridge, Iliineis on
December 18, 2006 and $163 on December 15, 2007 at Office Maxz in
Chigago. (Exs. 6, 13, 17, 25, 76=77) Radek did not list these
expenditures on any of his expense reports nor did he submit any
receipts documenting what the purchase was or the union purpese for the
expenditure. (Exs. 6, 13, 17, 25, 76-77) The BLET paid for these
undocumented chargee, (Exs. &, 13, 17, 25, 76-T77)

9 In additiom, Artiele XIX, Section l{e) of the IBT Consktitution
provides that internal union disciplinary chargés must be proven by a
preponderance of the evidence.
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with the fraudulent intent to deprive the BLET of its

funds. 8ee, United States v. Welch, 728 F,2d 1113, 1118 (B

Cir. 1984): Investigaticns Officer v. Caldwall, Decision of

the Independent Adminiétrator at 7 (February %, 1993),
aff’d, 831 F. Supp. 278, 2683 (S.D.N.Y. 1983).

Determining whether a union official had the requisite
intent to embezzle.should be done, “on the basis of ‘all of
the evidence consi&ered together’ and ‘in light of all the

surrounding circumstances.’” United States v. Welch, supra,

728 F.2d at 1119 gueoting United States v. Morissette, 342

D.5. 246, 275-276 {(1851). “[I)t is permissible to infer
from circumstantiai evidence the existence of intent.”

United States v. Logal 560, 780 F.2d 267, 284 (3d Cir.

1985) (citation ocmitted).

Radek, who became a union officer in 1976 and a BLET
Advisory Board member in 1996, was a fiduciary with respect
Lo BLET funds. 22 U.5.C. §501(a). Any monay Radek caused
the BLET to spend had to be for a union purpose. Despite
these obligatiens, Radek intentionally engaged in a pattern
of causing the BLET to pay for at least 57 personal meals
by either using his BLET credit card to pay for the meals
or by submitting receipts for such meals to the BLET for
reimbursement theréby affirmatively representing that such

meals were a unlon expense. (Exs. 1-27) These meals
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included & meal Radek admitted was to celebrate his
daughter’s wedding anniversary. (Ex. 37 at 647; Ex. 27)
There was no union purpose for Radek’”s personal meals. By
intentionally causing the BLET to pay for these meals,
Radek breached his fiduciary duty and embezzled $3,909.29
in BLET funds. (Exé. 1-27)

In addition, Radek breached his fiduciary duty and
embezzled BLET funﬁs when he took the At Home Expense
Allowance which covered his home office supplies while also
cauging the BLET té directly pay for his home office

supplies by charging them on his BLET credit card. See,

United States v. IBT [Vvitalel, 775 F.Supp. 20, 98 (S.D.N.Y.

1991) (IBT officer embezzled union funds “by having Local
283 pay his FICA tax when that obligation was fully
satisfied by the'fnternational, of which Vitale was also an
employee.”) Ry engaging in this practice, Radek embezzled
$2,865.28. ‘ |

A, Radek’ s Claimed Defensas:

1. Radek’s Claimed Dafenses for his Personal Meals
Alone in His Home City

a. En Ronte Meals
With respect to his “en route” meals, Radek claimed
that in 2005, the BLET policy was that when he returned

Ffrom business travel, he was permitted to charge his meals
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in Chicago, his home staticn, until the peint when he

Radek claimed

"

“actually got home . . .”. {(EX. 37 at 520)

that more than a year prior to his Septembexr 2008 sworn
examination, the p;licy was changed to provide that, “when
we get to Chicago ;tation; we're home and you cannot charge
your meal, you know, unless there’s some special
circumstance.” (Ex. 37 at 520, 523)

There was no indication that payment for “en route”
meals had been the BLET’ s policy. Radek did not articulate
any union purpose for his claimed policy. BAg discussed
above, when National Secretary-Treasurer Walpert and
president Rodzwicz were asked about Radek’s Februaxy 18,
2005 “en route” chérge at Yannifs in Arlington Heights, IL,
they both testifie§ that it was not the BLET policy to pay
far such “en route” meals. (Ex. 35 at 127-128; Ex. 34 at
36=37) In addition, Vice President Speagle also testified
that the BLET did not pay for “en route” meals in an
offirer’s home city. (Ex. 71 at 33320

With respect to Radek's February 18, 2005 “en route”
meal, Radek’s counsel agsserted in a written submission that

Radek specifically discussed that meal with Secretary=

x In addition, Ruef, who became a Vice President in June 2006, and

Speagle, who becvame a Vice President inb 2001, each testified that it
was always his understanding that a meal alone in an officer’s home
city could net be cffset against the At Home Expense Allowance. (BEx, 72

at 208-299%9; Ex. 71 at 25-26)
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Treasurer Walpert.%(Ex. 64 at 612! According to Radek's
counsel, Walpert “%ﬁpfoved the expense because similar
expenses had been gpprovad previously. However, Mr.
Walpert stated that he would no longer, after this

instance, approve such meals. Mr. Radek does not remember

submitting ancther such expense after this discussion with
Mr. Walpert.” (Ex. 64 at 6)% Radek’s memory failed him.

He caused the BLET‘to pay for at least ten “en route” meals
in hig home city after the February 18, 2005 meal. (Exs. 2,
i, 7, 8, 9, 15, 19, 20)?

Even if RadekwbelieVEd thaﬁ his “en route” meals alone
in his home city were somehow business expenses, the At
Home Expense Allowance covered business expenses in an
officer’s home city. To receive money in addition to the
allowatice for the same expense would be double dipping.
Nevertheless, Radek did not consistently offset the claimed
“&n route” meal expenses against his At Home Expense

Allowance. Rather, of the total of thirteen “en xoute”

A Radek’s coungel alss claimed that two other BLET Vice Presidents,
Bill Keppen and Giles Halle, were also reimbursed for “en route”
expenses. [Ex. 64 at €)

z As noted abova, when asked during his sworn examination about
this February 18, 2005 expense, Walpert testified that it was not the
BLET's practice to pay for such meals., (Ex. 33 at 127-128)

n These meals wersa on March 5, 2005, March 9, 2005, Apmil 11, 2005,

April 29, 2005, December 27, 2003, two on June 24, 2006, June 30, 2008,
July 14, 2006 and July 23, 2008. (Exs. B, 8, 15, 18, Z0)
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expenses for which Radek caused the BLET to pay between

January 2004 and July 2006, seven were not offset against

his At Home Expense Allowance, five were offset against his

allowance and, on the date of one “en route” meal, Radek
did not claim the aﬁlowance. tBxs. 2, 2, 7-9, 15, 19, 20) %
Evan when cffset, Qithout a business purpose he had no
right for the union to pay the expense.

b. Additional Meals Alone in Radek’s Home City

In addition to the “en route” meals alone in his home
city, Radek also caused the BLET to pay for an additional
six charges alone in his home city. (Exz. 4, 12-14, 17, 19,
22)%% As discussed above, Radek made two charges on October
7, 2005 at Yanni's in Arlington Heights, IL. (Exs. 13-14)
The first charge was ab 7:12 p.m. for $29 and the second

charge was at 8:33 p.m. for $75. (Exs. 13-14}%® When asked

during his sworn examination about the $75 charge at

# The “en route” meals that were not offset against Radek’=s home
allewance were on the fellowing dates: twe on February 13, 2005,
February 18, 2005, March 2, 2005, Aprll 29, 2005, Deacember 27, 2005 and
June 30, 2004. (Exs. 7-9, 192-20) The “en route” meals that were offset
against Radek’s allowance were on April 11, 2005, two om June 24, 2006,
July 14, 2006 and July 23, 2006. (Bxs. 9, 19, 20} On Marxch &, 2005,
the date of another en route meal expense, Radek did not claim the At

Home Expense Allowance. (Ex. B}

2 These six charges were not offset against Radek's At Home EXpense
Allowance. (Exs. 12-14, 17, 18, 22) A= discussed below, Radek also
submitted recelpts to the BLET for an additional 26 meals alone in his
home city which were offset against nig At Home Expense Allowance.

(Exs. 2, 6, 9-12, 14, 1é&, 1B8-22, 24-27)

2 Radek offset the §23 charge at Yanni's against his At Home
Expense Allowance. (Bx. 14)
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Yenni’s, Radek had:no explanation why he charged that meal
on his BLET credit card. (Ex. 37 at 564-567) In his
aubmission to the IRR, Radek's eounsel claimed that Walpert

had pre-approved the October 7, 2005 charge at Yanni’s.

(Ex. 64 at 3) Such approval, even if given, would be
meaningless because Walpert had no authority to permit
union funds to be used for non-union pPurposSes.

Radek testified that whep Walpert specifically
approved an expensé in Radek’s home city, Radek noted that
approval on the receipts he sﬁbmitted to the BLET. (Ex. 37
at 352) Consistenf with this testimony, prior to Radek’s
October 7, 2005 chdrges at Yanni’s, Radek noted on 49
receipts when Walpert had approved expenses in Radek’s homs
city. (Exs. 6-12, 51-57, 78)?" Yet, Radek made no notation
that Walpert approved éither of the October 7, 2005 Yanni's
receipts. (Exs. 13-14)

- Radek’s Claimed Dafenges for the Personal Meal
Charges for which he Received Reimbursement

With respect to the personal meals for which Radek
caused the union to reimburse him and he then offset
against his At Home Expense Allowance, Radek claimed that

he did not act improperly because the At Home Expense

a Tn addition, subsequent to the Octeber 7, Z005 charge, Radek
noted on at least 34 receipts when Walpert had approved expenses in
Radek’s home city. (Exs. 15-22, 24, 26-27, 38-53, 65, 76, 79)
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Allowance was equivélent to salary. {Ex. 64 at 3)2® Radek’s

claim is in direct conflict with the BLET Bylaws and the
facts. As an officer, Radek is presumed to know the Bylaw
provigions. The At Home Expense Allowance wWas not
additienal salary for Advisory Board members to use as they
saw fit. None of thém, including Radek, had the power to
increase their salary. As noted above, pursuant to Section
47(b) of the BLET Bylaws, the salaries for the BLET
National Officers were required to~be set at the BLET
convention. (Ex. 29)2° The Advisory Board was without power
to increase salaries without convention approval. (Ex. 29)
The At Heme Expense Allowance was merely an
administrative convenpience that allowed less record keeping
for expenses that.the BLET was paying on behalf of officers
who incurred expenses for a union purpose. As the IR3
required, the BLET treated the At Home Expense Allowance as
income for tax purpeses when an Advisory Board menber did

not submit receipts for business expenses.“ This did not

“ Radek’s counsel also stated, “meal expenses reimbursed in lieu of

at home allowance represented no additional oz duplicate cost to the
BLE-T. Whather the reimbursement came as payment of home allowance or
was reimbursed in lisu of it does not change the fact that the BLE-T
would have pald the same amount to Mr. Radek.” (Ex. €4 at 3)

w metwsen BLET conventions, the salaries for the National Officers
can be increased based upan increasas “ebtained for enginesrs through
the ooncerted mational wage movements.” (Ex. 29)

a0 Ses, TRS Publication 463 (Lf expsnse allowance did 1ot require an
adeguate accounting of the business purpose or the return of excess
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transform it from an allowance for unien related expenses
inte salary. (Ex. 44)

nftar Radek’s September 1%, 2008 awoIn examination, by
letter dated October 3, 2008, counsel for Radek and the
BLET were asked to ?rovide information regarding the
business purpose fof fifteen of the meals for which Radek
ecaused the BLET to pay and which are the subject of this
report. (Exs. 1 and 45)%" The BLET did not provide any
records demenstrating the unicn pufpose for any of the
maals. (Ex. 75) |

Radek's counsel’s response acknowledged that he caused
the BLET to pay fo% some personal meals, including meals
Radek had alone in his home city on May 17, 2005 and
Saptember 1, ZOOG.Q(Ex. 64 at fn 1) Radek’s counsel
claimed that Radek believed that it was permissible fér him
to offset meals with family members against his At Home
Expense Allowance. (Ex. 64) That claim only is wvalid if
the allowance was salary which, as noted above, it was not.
Tt was an allowance provided to pay for union related
expenses, Indeed, since Radek was claiming the meals as

reimbursable non-taxable business expenses, they clearly

funds, an employer was, required to report the allowance smount as wages
on Form W-2) (Bx. 44)

A The mealg included in the IRB'S October 3, 2008 letter ipcluded
the January 1, 15 and 26, 2007 and Fekruary 14, 2007 meals with Racek’'s
family members discussed above, (Ex. 4b)
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had to be for a union Purpose. Moreover, that Radek

indicated on the resceipts “in lieu of home allowance”

showed that he did not think that the At Home Expense

Allowance was just additional salary awarded in violation

of the BLET Bylaws.

rRadek’s counsel’s submission stated that, “Mr. Radek

charged only & small nandful of non-business meals against

"

home allowance prior to December 2006. . ..” (Ex. 64 at 2,

fn. 1) This was iﬂacdurate. prior %o December 2006, Radek
requested reimbursement for at least 23 personal meals he
had either aleone or with a family member in hig home city,
whiech were offset against his At Home Expense Allowance.
(Exs. 2, 5-6, 9-12, 14, 18, 18=24)%
Tn hise submission, Radek’s counsel claimed that in
late 2006, Walpert teld Radek,
that he should offset more of his at home allowarnce
for station expenses -- such as meals - as that was
the intended purpose of the at home allowance. Mr,
Walpert did not advise Mr. Radek of any change to the
long-standing BLE-T practice of including wives or
other family members with such meal expenses when they
were present, nor did he state in the conversation

that meals claimed in lieu of the at home allowance
must be limited to those having a business purpose.

" In addition, prior to December 2006, Radek also caused the BLET
to pay for 14 additional personal meals he had alone in his home city.
(Ex=. 3~-4, 7-9%, 15, 18-20) These meals, which included eight “en
route” meals, were not offset against his At Fome Expense Allowance.
{(Exs. 3, 7. B, g, 15, 195-20}

36



81/17/2089 @2:32_‘__2;_2_3’531,}3355 IRBCIO PAGE

(Ex. 64 at 2)33 Radek did not claim Walpert +old him to

seak reimbursement for personal axpenses and then offset

that against his At Heme Expense Allowance. According teo
Radek’s counsel, after this conversation in late 2006,
radek then began ﬁq offset his At Home Expense allowance
with personal meal?expénses +hat included his Family
members., (Ex. 64)ﬂ; Radek, a longtime union officer, had no
basis For believing the union should reimburse nim for
personal expenses.

According to Radek’ & counsel, in March 2007, walpert’s
assistant, who reviewed Radek’s expenses, directed Radek to
stop seeking reimpursement for meals with family menbers
and then offsetting them against his At Home Expense
allowance. (Ex. Sé?at 2) In response to this, according to
Radek’s counsel, on March 10, 2007 Radek sent a lettex to
Halpert asking “whgther it was reguired that the at home
s1lowance be used solaly for business meals.” (Ex. 64) On
March 14, 2007, Walpert replied stating that ». » . You may

not offset youxr home allowance with individual and personal

. Radek also claimed that in the past he wasl permitted to cffget
meals he had alone against the At Home Expense Allowance. (Ex. 37 at

587}

M 1t appeacs that Radek began to cause +he BLET to pay for meals
with his girlfriend and family members in late octobeX ap06. (Ex. B,
33-27) He alsc caused the BLET to pay for a meal with his daughter on
saturday, April 23, 2005 at Don Juan’s in Chicago. {Ex.9) On the
roceipt for +his meal; Radek wrote, “R. Radek . Radek Writing Class.”

(Ex. 9
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menl expenses.” (Bx- 64 at Ex. B) Radek was a long time

union fiduclary. This advice was consistent with the
| | |
regquirement that a fiduclary use union funds for a union

purposé. This req&irement wag explicitly set forth in the
BLET' 8 Januaﬁy 2304 handout concerning the At Home Expense
Allowance which stated “[r]emember that each expenditure
you record must qualify under IRS requlations. Your report
must be adequately described and supported with
documentation, given the transaction and business purposea.”
(Exs. 42-43) Afteg the March 14, 2007 letter from Walpert,
Radek stopped aausing tﬁe BLET to pay for his personal

meals. (Ex. 74) Radek was a fiduciary. He had a special

obligation to use the union’s money for union purposes. 29

U.s.c. §501. :

In his defensé, Radek also argued that he did not
attempt to conceal that he was charging meal eXpenses for
his family members. (Ex. 64 at 2, fn 1) Radek testified
that Walpert and others at the BLET reviewed and approved
his expenses. (Ex. 31 at 177; Ex. 37 at 571-572) This

claim is irrelevant. In United States v. Dibrizzi, 393

F.2d 642, 645 (24 Cir. 1968), the Court of Appeals held

that,

[e]lven if [the afficer] may have astablished
+hat his expenses were, as he claims, authorized
and adopted by the union, such does not absolve
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him of his crimes; the reach of § 501 (c) is not
jimited to union officers who engaged in stealthy
larcenies or devious embezzlements but extends To
an officer who ‘pnlawfnlly and willfully
abstracts ot converts to his own use’ the funds
of a labor organization. Wwhen one sends the
union a voucher known to be an improper one, and
then receives payment of the wvoucher, the crime

is completed. .
(citations omitted)
padek was a fiduciary who intentionally caused the
BLET to pay for hié personal expenses. This was not a grey

apea. That others may have been aware of his misconduct

does not relieve him of responaibility. 3ee, Morrisey V.

Currah, 650 F.2d 1267, 1274 (2d Cir. 1981} (™. . . where &

anion officer pearsonally penefits f£rom union funds, a court
in a §501(b) sult may determine whether the payment,
notwithstanding its authorization, is so manifestly
unreasonable as to evidence a breach of the fiduclary

chligation imposed by §501 (a). ")

3. Radek’s Claimed Defensas to His Receipt of the
Full At Home Expense Allowance Which Covered
Home Office Supplies While at the Same Time
Charging Such Supplies on the BLET Credit Card

Radek claimed that he did not know that the At Home
Expense Allowance covered the purchase of home office
supplies until after he submitted his september 2007

expenses. {Ex. 17 at 429-430, 432, 443) There would have
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1

teen no reason to belleve these types of home city expenses

were not covered by the At Home Expense Allowance. {Exs.

33, 66) According to Walpert, the purpose of the At Home

Expense Allowance wig to provide a source for the officers

to be able to sonduct business from their home.” (Ex. 70 at

46) To conduct work from home, the officer may well need
supplies. Indeed, during the June 2006 Advisory Board
meeting, Walpert instructed the Advisory Board members that
a2 business meal and gmall office supplles were examples of
the type of business expenditures which the At Home Expense
Allowance covered. (EX. 35 at 16; Ex. 41 at 12, 22) Radek
sttended this June 2006 meeting. (Ex. 35 at 16; EX. 36)

In addition, Radek’s assertion was contrary to the
February 2007 memorialization of the At Home Expense
Allowance which specifically stated that the Allowance
covered, “expenses of maintaining a office with in the

officer’s residence.” (EX. 33333

35 In approximately December 2006, the IRE began an investigation
into them BLET President Donald Hahs’ expenses. (Ex. €7) In response
to the IRB’s request for a written description of the BLET’S At Home
Expense Allowance, the BLET produced a deocument dated February 15, 2007
which memorialized the policy. (EX. 33) According to this document
which was entitied, “Brotherhood of Locomotive Engineers and Tralnmen
ft-Home Statien Expense Allowance®,

[t]he purpese of the allewance is to reimburse

the Offiger for usual and customary expenses of
maintaining an office within the Officer’s residence and
also to reimburse the Officer for normal eout-of-pocket
expenses incurred daily at his or hex home city of
assignment which relate te business of the Brotherhood.
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on Bdugust 30, 2007, the BLET Advisory Board adopted 2
“Policy Statameng Wwith Respect to “At Home aration Expense”
Aljowance.” (Ex. 66)°¢ This document specified that
wofficer’s payment of meals for visiting BLET officers and
members and others, hoﬁe office expenses not constituting
capital equipment éxpenditures (e.g. reproduction costs,
postage expenseé, printer ink, etc.), and any other
axpenses incurred at his home station which are otherwise
not submitted for reimbﬁrsement to, and approved by, the
BLET Executive committee” were the type of business

expenses the At Home Expense Allowance covered. (Ex. 66)

Those put-cf-pocket daily expenses intended to be covered
by the expense allowance include, but are rot limited to,
the Officer’s payment of meals for visiting other BLET
pfficers and members and others, which are not otherwise
submitted for reimbursement tO, and approved by the BLET
pxacutive Committee, The expenss allowance historically
has been paid by the Brotherhood without submission of any
receipts or other documentation of expenses incurred by the
Officer. All expense allowance amounts paid to Natlional
Officers are included and repoxrted as income by the
Brotherhoed and the employee tO the extent they are mnot
reported and substantiated as business expenses by %he
Officers.-

(Ex. 33} This document was created in response to & request from the
1RE's Chief Investigater. (Ex. 67) According %o Natipnal Secretary-
Troasurer Walpert, thiz document “included my understanding of what the
At Home Staticn Expense Allowance included.” (Ex. 35 at 7; Bx. 70 at
50-51) Volpe, the BLET Gontroller, was also involved in the preparation

of this documsnt. [(Ex. 35 at 7-8)

36 pocording to Walpert, the difference between the august 30, 2007
dosument and the February 2007 memorialization was £pot in the Bugust
30, 2007 statement, w ., we went inteo more detail, with oxamples nt
what could and could not constitute an expense allowance.” (Bx. 38 at

26}

4]
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pven after Bugust 30, 2007 when the BLET reaffirmed to
all Advisory Beard members that the At Home.Expense
Allowance covered home office supplies, Radek charged home
office supplies to the BLET credit card and at the sane
time also claimed the full At Home Expense ARllowance. {Ex.
35 at 6; Exs. 63 and 66) On september 27, 2007, Radek
submitted to the‘ByET three Cffice Max receipts, dated
September 7, 8 and 26, 2007 totaling $213.88, which he had
charxged to the BLET s credit card. (Ex. 66) Patti Smith,
Walpert’s assistant who reviewed Radek’s exXpenses, wrote on
these receipts “Take off at home.” (Ex. 31 at 177: Bx. 37
at 436, 445)77 Subsequent to this, Radek stopped charging

nis home office supplies on the BLET's credit card.

v.  PROPOSED cm¢m

Based upon th; foregoing, it is recommended that
Richard Radek be charged as follows:

While a membeﬁ of the IBT, you brought reproach upon

the TBT, breached your fiduciary duty and embezzled unien

funds in violation of Article II, Section 2({a) and Article

3 gadek claimed that he pelieved this was when be first learned that he
~ould not charge home office supplies to the BLET credit card and that
such expenses should be offset against his At Home Expense Allowance.
(Ex. 37 at 428-430C, 436, 443, 487-488)

A2
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¥I%, Section 7() (1), (2} and (3) of the IBT constitution,
to wit:

From January i, 2004 to December 2007, as detailed
above, you embezzlgd BLET funds and preached your fiduciary
duty by cauvsing the BLET to pay for at least 57 personal
meals which had no union purpose. The cost of guch meals

was $3,908.29.

In addition, &% detailed above, from January 1, 2004
to September 2007, you embezzled BLET funds and preached
your fiduciaxy duty by recelving your At Home Expense
allowance, which covered the cost of your home office
supplies, while at the sane time causing the BLET To

directly pay $2,865.28 for your home office supplies-
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