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OPINION AND AWARD

This proceeding takes place pursuant to Article 8 of the 2007-

2013 National Master United Parcel Service Agreement (the “Master

Agreement”) between the United Parcel Service, Inc. (“UPS,” the

“Employer” or the “Company”) and the Teamsters United Parcel

Service National Negotiating Committee (“Teamsters” or the “Union”)

(collectively, the Company and the Union are the “Parties” to the

proceeding) to resolve a grievance filed by the Union on behalf of

all affected employees (“Grievants”) protesting the Employer’s

denial of the Union’s requests to have a steward present whenever

it meets with an employee with regard to grievances, discipline or

investigatory interviews.  The  Company denied the grievance, and

the Union presented the grievance to the National Panel, which

deadlocked.  The Union then invoked arbitration.  From a list of

arbitrators maintained by the Parties, and in accordance with the

rules of the American Arbitration Association (“AAA”) which

administered the case, I was selected to hear and decide the

dispute.

A hearing was convened in New York, New York, on May 28, 2013.

The Union was represented in the hearing by Louie Nikolaidis, Esq.

The Company was represented by Tony C. Coleman, Esq.  The Parties

stipulated at the outset of the hearing that the dispute is

properly in arbitration and before me.  The Parties then were each

afforded full opportunity to present witness testimony and

documents and to cross-examine witnesses and challenge documents

offered by the other.  At the call of the Union testified Local 804

President Tim Sylvester and Business Agent Liam Russertt.  District



Labor Manager Matt Hoffman, former Corporate Labor Manager David

Murray, Labor Relations Manager Frank Maxwell and District Loss

Prevention Manager Dan Daly testified for the Employer.  All

witnesses were sworn but none were sequestered; no court reporter

was present.  Joint Exhibits (“J. Ex. __”) 1-5, Union Exhibits (“U.

Ex. __”) 1-6 and Company Exhibits (“Co. Ex. __”) 1-3 were offered

and received into the record.  At the conclusion of the hearing the

evidentiary record was completed. The Parties elected to close by

written post-hearing briefs.  The record of proceeding was declared

closed by the AAA on June 28, 2013, upon its receipt and exchange

of both briefs.

This Opinion and Award is based on consideration of the record

and the arguments of the Parties.  It interprets and applies the

Master Agreement.

ISSUES FOR DETERMINATION

The Parties agreed that the issue for determination are:

Did the Company violate Article 4 by denying the Union’s

request to have a steward present whenever the Company

meets with an employee with regard to grievances,

discipline or investigatory interviews? 

RELEVANT CONTRACTUAL PROVISIONS

Article 4 (Stewards) of the Master Agreement (J. Ex. 1), in

relevant parts, provides:

Recognizing the importance of the role of the Union

Steward in resolving problems or disputes between the

Employer and its employees, the Employer reaffirms its

commitment to the active involvement of union stewards in

such processes in accordance with the terms of this

Article.

*                    *                    *
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The Employer recognizes the employee’s right to be given

requested representation by a Steward, or the designated

alternate, at such time as the employee reasonably

contemplates disciplinary action.  The Employer also

recognizes the steward’s right to be given requested

representation by another Steward, or the designated

alternate, at such time as the Steward reasonably

contemplates disciplinary action.  When requested by the

Union or the employee, there shall be a steward present

whenever the Employer meets with an employee concerning

grievances or discipline or investigatory interviews.  In

such cases, the meeting shall not be continued until the

steward or alternate steward is present.

If an employee does not wish to have a Union Steward in

any meeting where the employee has a right to Union

representation under this Article, the employee shall

sign a waiver of Union representation, a copy of which

shall be furnished to the Union upon its request.

Article 12 (Suspension or Discharge), Section 2 (Notice of

Suspension or Discharge) of the Regional Supplemental Agreement

with Local 804 (“Regional Supplement”) (J. Ex. 1), in relevant

part, provides:

In all other cases involving the discharge or suspension

of an employee, the Company will give three (3) working

days’ notice to the employee of the discharge or

suspension and the reason therefore.  Such notice shall

also be given to the Shop Steward and the Local Union

office.  Any warning notice or suspension shall not

remain in effect more than nine (9) months except those

warning notices issued pursuant to the so-called

“Drinking Rule” covered by separate letter and

incorporated by reference into this Agreement.

Article 18 (Grievance and Arbitration Procedure), Section 1

(Grievance Procedure), of the Regional Supplement, in relevant

part, provides:

(a) The aggrieved employee or employees shall first take

the grievance up with the shop steward who in turn will

take the grievance up with the supervisor in charge.
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Employees shall have the shop steward present on any

grievance. . . . 

Article 19 (Stewards) of the Regional Supplement, in relevant

parts, provides:

Section 1 – Union Designation of Stewards

The Company recognizes the right of the Union to

designate the necessary number of Shop Stewards needed to

handle such Union affairs as may from time to time be

delegated to him by the Union.

*                    *                    *

Section 4 – Grievance Handling

It is the policy of the Company and the Union that

grievances be handled with the participation of the

regular Steward.  The Company agrees to cooperate with

the Union in establishing procedures to assure that the

regular Steward is available for the processing of

grievances.  The Union agrees that such procedures shall

not hamper the Company’s operation.  The Company shall,

in the absence of the regular Steward, recognize an

alternate Steward designated by the Union.

FACTUAL BACKGROUND

The Company is a national and international package delivery

enterprise.  The Union’s Local 804 represents a bargaining unit of

the Company’s bargaining unit employees in the greater New York

metropolitan area.

Bargaining History of Disputed Language

The relevant language of Article 4 of the 1990-1993 Master

Agreement (J. Ex. 3) provided:

The Employer recognizes the employee’s right to be given

requested representation by a Steward, or the designated

alternate, at such time as the employee reasonably

contemplates disciplinary action. . . .

4



In its opening proposal in negotiations for a successor

agreement to the 1990-93 Agreement on March 25, 1993 (Co. Ex. 3, p.

2), the Union proposed the following changes to Article 4:

Add: When requested by the Union, stewards will attend

all meeting to discuss grievances, discipline or other

matters between the Union and Company.  Stewards will be

paid for all time spent attending such meetings whether

during working hours, or before or after start times, or

on days off.

Add: The right to union representation must be offered by

the Employer before the company meets with an employee.

Representation can only be waived in writing in the

presence of the steward.  A copy of the written waiver

shall be forwarded to the Local Union.

Add: A steward shall have the right to leave his or her

work area and represent a fellow employee upon

notification to the steward’s supervisor.

On May 27, 1993 (Co. Ex. 3, p. 3), the Company submitted the

following counter-proposal with respect to Article 4:

Add:

When requested by the Union and the Employer, stewards

will attend all meetings to discuss grievances or

discipline.  Stewards will be paid for all time spent

attending such meetings during the steward’s working

hours.

Add:

A steward shall have the right to leave his/her work area

and represent a fellow employee upon notification to and

approval by the steward’s supervisor.

On June 16, 1993 (Co. Ex. 3, p. 4), the Union submitted the

following proposal with respect to Article 4:

Add: When requested by the Union, stewards will attend

all meetings between the Union and Company to discuss
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grievances, discipline and/or other matters concerning or

related to the terms of the Agreement.  No such request

will be denied by the Employer unless it is patently

unreasonable and unrelated to the Union’s legitimate

activity.  Stewards will be paid for all time spent

attending such meetings whether during working hours, or

before or after start times, or on days off.

Add: The right to union representation must be offered by

the Employer to the employee before the company meets

with an employee concerning grievances, discipline and/or

any matter covered by or related to the terms of the

Agreement.  Representation can only be waived in writing

in the presence of the steward.  A copy of the written

waiver shall be forwarded to the Local Union.  Failure to

offer such union representation shall render any verbal

or written record of such meeting null and void, nor

shall any discipline be issued against the employee in

connection with such meeting.

Add: A steward shall have the right to leave his or her

work area for a reasonable period of time and represent

a fellow employee upon notification to the steward’s

supervisor.  This right shall not be restricted in any

respect unless it is exercised in a manner that is

patently unreasonable and unrelated to the union’s

legitimate activity.

Later that same day (Co. Ex. 3, p. 5), the Company submitted

a counter-proposal with respect to Article 4, which included the

following new language:

When requested by the Union and the Employer, stewards

will attend all meetings to discuss grievances or

discipline.  Stewards will be paid for all time spent

attending such meetings during the steward’s working

hours.

Recognizing the importance of the role of the Union

Steward in assisting in the resolution of problems or

disputes between the Employer and its employees, the

Union Steward shall have the right to participate in the

following non-disciplinary meetings:

1.) Whenever the Employer meets with an employee to

review the findings of an investigation prompted by an
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employee’s complaint that he/she is being overly

supervised;

2.) Meetings to review the results of the Employer’s

investigation as a result of an employee’s allegation

that he/she is being required to perform an unfair day’s

work; and

3.) The various meetings required under Article 37,

Section 4 to discuss and address the Employer’s belief

that an employee is performing less than a fair day’s

work.

On June 17, 1993 (Co. Ex. 3, pp. 6-7), the Company revised its

proposal of the day before in ways not relevant to the instant

matter.

On June 23, 1993 (Co. Ex. 3, p. 8), the Union proposed

replacing the second and third paragraphs of its proposal dated

June 16, 1993, with the following language:

There shall be a steward present whenever the Company

meets with an employee concerning grievances, discipline

and/or any matter covered by or related to the terms of

the Agreement.  Representation can only be waived in

writing in the presence of the steward.  A copy of the

written waiver shall be provided to the Union.  Absent

such written waiv3er, if such meeting takes place without

a steward present, there shall be no verbal or written

record of such meeting, nor shall any disciplinary action

or any other action be taken against the employee in

connection with such meeting. 

Upon notification to his or her supervisor, a steward

shall be afforded the right to leave his or her work area

for a reasonable period of time to represent a fellow

employee concerning grievances, discipline and/or any

matter covered by or related to the terms of the

Agreement so long as such activity does not interrupt the

Company’s operations.  The Company will make a reasonable

effort to ensure that its operations are not interrupted

by the steward’s engaging in such activity.  The Employer

shall not use interruption of its operations as a

subterfuge for denying such right to the steward.
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On June 24, 1993 (Co. Ex. 3, p. 9), the Company proposed adding the

following language to the then-current language:

When requested by the Union, there shall be a steward

present whenever the Employer meets with an employee

concerning grievances or discipline.

If an employee does not wish to have a union steward

present in any meeting where the employee has a right to

Union representation under this Article, the employee

must sign a waiver of Union representation.

Upon notification to his or her supervisor, a steward

shall be afforded the right to leave his/her work area

for a reasonable period of time . . . 

On June 25, 1993 (Co. Ex. 3, p. 10), the Company showed how the

additional language proposed would be added to the then-current

provision.

In a proposal dated June 25, 1993 (Co. Ex. 3, pp. 12-13), the

Union advanced the following language:

When requested by the Union or the employee, there shall

be a steward present whenever the Employer meets with an

employee concerning grievances or discipline or

investigatory interviews.

The language proposed by the Union on June 25, 1993, was ultimately

accepted by the Company.

In an undated “Summary of Tentative UPS National Master

Agreement” (“Summary”) (U. Ex. 6), the Union’s National Negotiating

Committee stated that the newly negotiated agreement, if ratified,

would “[e]xpand stewards’ right to represent members on the job.”

(p. 1)  With respect to “Members’ Right to Representation by Their

Steward,” the Summary stated:

* Teamster stewards will have the right to leave their

work area for a reasonable amount of time to investigate,
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present, or process grievances, or represent another

worker about grievances and discipline.

While the steward cannot interrupt operations in doing

so, the company must make a reasonable effort to make

arrangements so the steward’s activities don’t interrupt

operations.  Management is prohibited from using

“interruption of operation” as an excuse to deny stewards

access to members.

* Workers have the right to have a steward present at

grievance, discipline or investigatory interviews with

management.

* Stewards will be paid for work time meetings, and can

also be paid for non-work time meetings by mutual

agreement. [p. 5] 

The language proposed by the Union on June 25, 1993, was ratified

by the membership and has been included in every Master Agreement

since 1993. (J. Exs. 1 and 3)

Events Leading to Grievance

In late 2011, the Union became aware that Loss Prevention

Manager Chris Wheeler was conducting investigatory interviews

without notifying the Union and, allegedly, sometimes pressuring

employees to sign waivers of Union representation and/or

resignations without notice to the Union or Union representation in

the interviews.  Messrs. Russertt and Sylvester testified, in

essence, that, when Mr. Wheeler became Loss Prevention Manager, he

changed the Company’s alleged previous practice of notifying a

Union representative prior to meeting with an employee concerning

an investigatory interview.  

Mr. Sylvester further testified that he had always received

notification of such meetings when he was a steward for a group of

drivers and, later when he represented porters.  Mr. Russertt

testified that, in 2009 when he became a business agent and

thereafter, that was the with respect to employees he represented.

He further testified about the case of Package Driver Charles Todd,
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whom Mr. Wheeler allegedly pressured to resign after Todd waived

his right to Union representation (Co. Ex. 2).1  Mr. Russertt

testified that he believed there were other employees with whom

Loss Prevention met without a steward but that “nothing came out of

the hearings.”  

Mr. Daly, who retired in 2010, testified that, in his

experience, Union stewards have not always been given advance

notice of investigatory meetings but that no employee has ever

participated in an investigatory meeting without Union

representation unless the employee signs a written waiver of union

representation.  He further testified that Union representation is

triggered by an employee request.

By a letter to Mr. Hoffman dated December 5, 20112 (U. Ex. 1),

Mr. Sylvester demanded that a steward be present when the Employer

meets with an employee concerning grievances, discipline or an

investigatory interview.  Mr. Sylvester’s letter stated:

It has come to my attention that Loss Prevention has

been violating the contract.  In accordance with Article

4 of the National Master Agreement, “When requested by

the Union or the employee, there shall be a steward

present whenever the Employer meets with an employee

concerning grievances or discipline or investigatory

interviews.  In such cases, the meeting shall not be

continued until the steward or alternate steward is

present.”  Loss Prevention has not had a steward present

 1Mr. Todd filed a grievance which is the subject of a separate proceeding

before a different arbitrator.  There are more specifics about this case in the
Union’s PHB than there was evidence – For example, the PHB, in the Statement of
Facts, says: “In one particularly egregious case, Wheeler interviewed Charles
Todd, a Local 804 member, in an out-of-the-way office at the Island City facility
without notifying the Union, even though he knew that Business Agent Liam
Russertt was in the building at the time. . . . Todd and another employee were
alleged to be involved in identical misconduct.  Todd, who was not represented
by the Union and was threatened with prosecution, was pressured into resigning.
The other union member, who was represented by the Union, was not even
disciplined.”  Little of that is actually in the record. 

2The letter is actually dated December 5, 2010.  I understand that this
was an innocent mistake.
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whenever the Employer meets with an employee concerning

grievances or discipline or investigatory interviews.

Even if the employee does not wish to have a Union

Steward in any such meeting, it has been, and still is

the Union’s position and request, that a steward be

present until the waiver of Union representation is

signed by the employee.

I respectfully request that you communicate to the

UPS Loss Prevention department that there shall be a

steward present whenever the Employer meets with an

employee concerning grievances or discipline or

investigatory interviews.  This protects all parties

involved and is contractual as well as common sense.

[Emphases in original.]

By a letter to Mr. Sylvester dated December 8, 2011 (U. Ex.

2), Mr. Hoffman rejected the Union’s request the Union’s complaint.

Mr. Hoffman’s letter stated:

The Company does not agree with your position regarding

the language in Article 4 . . . In fact, in the second

paragraph of your letter you state the following:

Even if the employee does not wish to have a Union

Steward in any such meeting, it has been, and still is

the Union’s position and request, that a steward be

present until the waiver of Union representation is

signed by the employee.

This, the Company feels, is contrary to the language in

Article 4 and an infringement of the individual’s rights

under the contract.

Contrary to your letter, the Company has not been

violating Article 4 of the contract.  Further, if an

employee wishes to invoke his/her right to union

representation as provided by Article 4, the Company will

take the steps necessary to insure that representation is

provided.  There is no contractual obligation to have

union representation automatically present for every

meeting. [Emphasis in original.]

In a letter dated December 12, 2011 (U. Ex. 3), Mr. Sylvester

responded to Mr. Hoffman:
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To be clear, the Union is invoking its right under

article 4 of the National Agreement, to request “there

shall be a Steward present whenever the Employer meets

with an employee concerning grievances or discipline or

investigatory interviews.”

Obviously once the employee signs a waiver of Union

representation, the Steward will excuse his/her self from

the meeting. 

In a letter dated December 14, 2011 (U. Ex. 4), Mr. Hoffman

responded to Mr. Sylvester:

. . . I can assure you that there is no misunderstanding

as to the intent of your previous letter.

To be clear, the Company does not agree with Local 804's

interpretation of Article 4 of the national Master

Agreement.  It is the Company’s position that Article 4

does not give the Local the right to make “blanket

requests” as it is trying to do in this instance.

The Company will continue to abide by the contract and

the provisions set forth in Article 4.

The Grievance Process

By a Grievance dated December 12, 2011 (J. Ex. 4), but

apparently not actually submitted to the Employer until December

14, 2011, the Union, on behalf of “all affected members in Local

804 jurisdiction,” challenged the Employer’s denial of its “request

to have a Steward present whenever the Employer meets with an

Employee concerning grievances or discipline or investigatory

interviews,” allegedly violating Article 4 of the Master Agreement.

As a remedy, the Union requested:

The Employer shall never have a disciplinary or

investigatory interview with an employee without the

Steward or Alternate present unless a waiver is signed in

the presence of a Union Representative.  For disciplinary

or investigatory hearings where no Union Representative

was present, subsequent disciplinary action shall be

reversed.
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The Company denied the grievance, stating that it “is compliant”

with Article 4 of the Master Agreement.  On or about March 1, 2012,

the matter was heard at the National Panel, which deadlocked that

same day. (J. Ex. 2)

The Parties were unable to resolve the dispute through the

steps of the negotiated grievance procedure; and the Union invoked

arbitration.  This proceeding followed.

POSITIONS OF THE PARTIES

The positions of the Parties were set forth at the hearing and

in their post-hearing briefs.  They are summarized as follows:

The Union argues that the Company violated the Agreement when

it refused to comply with its request that a steward be present

when the Employer’s Loss Prevention Department questioned employees

at investigatory interviews.  It contends that the language of

Article 4 of the Master Agreement – “When requested by the Union or

the employee, there shall be a steward present whenever the

Employer meets with an employee concerning grievances or discipline

or investigatory interviews” – should be enforced as written.

Teamsters further argues that Article 4 is clear and

unambiguous and that the basic rules of contract construction

should be applied.3  It contends that it is uncontested that Local

 3For example, if the language of the Agreement is unambiguous it should be

enforced as written, Fortunoff v. Peerless Ins. Co., 260 F. Supp. 2d 524, 527
(E.D.N.Y. 2003), holding that, “in determining the meaning of a statute, the
Court must first look to the plain language of the statute, and, if it is clear
on its face, the analysis stops there”; because the language in the Agreement was
chosen by the parties, the words are the single most important factor in

ascertaining the parties’ intent, Oklahoma Steel Castings, 84 LA 1215, 1218; an
arbitrator should not set aside the terms of an agreement simply because, at the
time of the signing of the agreement, one of the parties failed to realize the

full ramifications of the provision signed, Summit County Brewers, 84 LA 840;
since the parties are charged with full knowledge of the provisions of the
contract and the significance of its language, the clear meaning of the language
is generally enforced even though the result may be harsh or contrary to the
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Union President Sylvester requested that the Union be represented

and that, therefore, the Employer must provide it.  The Union

asserts that it necessarily follows that, to exercise its right to

provide representation, it must be notified in advance of any

meeting concerning grievances or discipline or an investigatory

interview.

The Union further argues that the plain meaning of the

language can be confirmed by comparing the language in the 1990-

1993 Master Agreement with the modifications made to the 1993-1997

Master Agreement.  It contends that the language contained in

Article 4 of the 1990-1993 Agreement – “The Employer recognizes the

employee’s right to be given requested representation by a Steward,

or the designated alternate, at such time as the employee

reasonably contemplates disciplinary action” – mirrored the legal

requirements of NLRB v. Weingarten, 420 U.S. 251 (1975).  Teamsters

asserts, however, that the current language in Article 4, first

included in the 1993-1997 Agreement, expanded that right to provide

that the Union, as well as the employee, could request that Union

representation and that the right to representation extended to

investigatory interviews.  It maintains that the addition of these

provisions makes it clear that the parties understood Weingarten

rights and decided to expand them. 

Teamsters further argues that the Parties’ intent is confirmed

by the bargaining history between them.  It contends that the

Union’s proposal of March 25, 1993, required Union presence at all

meetings with bargaining unit employees and that the Employer’s

counter-proposal of May 27, 1993, rejected the right of the Union,

by itself, to request representation.  The Union asserts that the

general expectations of one of the parties, Certified Grocers, 85 LA 414, 417,

and Safeway Stores, 85 LA 472, 475; and under the “plain meaning rule,” if an
agreement appears to be plain and unambiguous on its face, its meaning must be
determined from the four corners of the document without resort to extrinsic

evidence of any kind, Mohawk Rubber co., 83 LA 814, 816, providing that the
“words must be given their ordinary meaning even though this might have not been
the meaning intended by the parties.”   The last holding is suspect, as evidence
from the Parties that they mutually intended a different than ordinary meaning
should be considered by an arbitrator.
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first real change in proposals appeared on June 24 when the

Employer’s proposal recognized the Union’s right, without Employer

consent, to request representation, and that, on June 25, 1993, the

Employer accepted the Union’s proposal, i.e., the disputed language

contained in Article 4, and it has been contained in every Master

Agreement since then, including the current one.  It maintains that

there is no ambiguity in either the language or the bargaining

history and that the Parties clearly understood that the right to

request Union representation was extended to the Union itself and

that it covered investigatory interviews.

The Union further argues that arguments from the Company –

that the language permitting the employee to waive Union

representation if the Union can also request is contradictory and

that the Union’s interpretation denies individual employees the

right to waive representation – are without merit.  It contends,

with respect to the former, that the provision is necessary because

the Union is not required to exercise its right to demand

representation and that, in such situations, the employee can waive

the right to representation without Union involvement.  With

respect to the latter, Teamsters asserts that, if the employee

knowingly waives representation in writing, the steward will not

demand to continue to be present. 

Finally, Teamsters argues that the Master Agreement does not

limit how the Union can make a request for representation under

Article 4, for example, by restricting the right to request

representation to a case-by-case basis.  It maintains that such a

limitation would make the Union’s right to request representation

meaningless, since the Employer has failed to advise the Union in

advance of investigatory interviews.4  The Union contends that, to

make an individualized request for representation, it must be aware

 4The Union points out that, although the Employer’s deliberate refusal to

follow past practice in informing the Union in advance of investigatory
interviews may give rise to a grievance under Article 25 (Maintenance of
Standards) of the Supplemental Agreement, that issue is not before me in the
instant matter.
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of an investigatory interview and that, absent prior notice of the

interview, the only way it can exercise its request for Union

representation is to make the request applicable to all such

interviews.

For these reasons, the Union urges that I sustain the

grievance and direct the Employer to notify the Union of all

meetings concerning grievances or discipline or investigatory

interviews and to provide a meaningful opportunity for Union

representatives to so participate until such time as an individual

employee waives her or his right to representation in writing.

The Company argues that the Union has failed to prove that it

violated the Master Agreement by denying Mr. Sylvester’s request.

It contends that the disputed language is not clear and unambiguous

and that the words of the Master Agreement, the Parties’ past

practice and their negotiating history support its position.

With respect to ambiguity, UPS argues that the disputed

language, when it is read within the context of the surrounding

provisions, contradicts several other portions of the paragraph. It

asserts, for example, that the Weingarten right to Union

representation is an individual right which an employee has the

right to assert or waive, and is underscored by the initial

sentence of the paragraph recognizing that it is “the employee’s

right to be given requested representation.”  It points out that

the concept of a “request” by the employee is repeated twice more

within the paragraph and maintains that the Union’s interpretation

directly conflicts with this recognized objective.

The Employer argues, in addition, that the last sentence of

the paragraph also conflicts with the interpretation urged by the

Union.  It contends that, if the disputed sentence unambiguously

gives the Union the right to be present at all investigatory

grievance and disciplinary meetings, there would be no reason to

include the sentence stating “[i]n such cases the meeting shall not

be continued until the steward or alternative steward is present”
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because the steward would always be present before the meeting

starts.  

The Company further argues that the disputed sentence is

ambiguous because it is missing an integral element, i.e., an

obligation to provide prior notification to the Union prior to any

meeting being scheduled and conducted.  It asserts that there is

nothing in Article 4, despite the Union’s contrary insistence,

which obligates it to provide written or verbal notice of any

investigatory meeting and that the Union’s contention – that an

obligation to notify is implicit in the language – is an admission

that the sentence is ambiguous on its face.

UPS further argues that the ambiguity of the provisions at

issue is underscored by the Union’s additional argument that a

waiver of union representation can only be effective if it is

signed in the presence of a steward.  It maintains that the Union’s

argument – that such a requirement is a natural corollary of its

right to be present at all meetings – cannot be based on

unambiguous language, as there is nothing to support a conclusion

that a waiver is only effective if signed in front of a steward.

The Employer contends that the absence of an obligation to have a

waiver signed in front of a union steward undermines the Union’s

argument that it has a right to make a blanket request to attend

all meetings.  It asserts that the effect of a blanket request for

a steward to be present would be that a steward could only be

removed once he/she is there for the execution of a waiver.

The Employer argues, still further, that the language, if not

ambiguous on its face is, at least, ambiguous in its application.

It maintains that the Union is seeking to obtain through

arbitration what the Union failed to achieve 20 years ago in the

Master Agreement and that, therefore, pre-contract negotiations,

bargaining history, course of dealing and past practice are all

relevant and material is determining the meaning and proper

application of the sentence.  As to the wording of the Master

Agreement, it contends that it is undisputed that Article 4 gives
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the Union the right to request to be present at a meeting whenever

Management “meets with an employee concerning grievances,

discipline or investigatory interviews.”  It asserts, however, that

such language cannot be read to include the right of the Union to

make a “blanket request” to cover all future meetings and to insist

that a waiver of Union representation is only valid if signed in

the presence of a union steward. 

The Company further argues that the Union’s contention – that

the obligation to notify Teamsters of such meetings must be read

into that language because its alleged right to request to be

present at all meetings would otherwise be meaningless – is without

merit.  It maintains that the Union’s position ignores the

remainder of the Master Agreement as well as the Regional

Supplement.  As to the former, UPS contends that there are a

multitude of examples where the Master Agreement leaves it to the

supplement or local practice to “fill the gaps” and give full

application to the affected provisions.  In particular, it cites

Article 4 itself, as well as Articles 7, 9 and 26.5  As to the

latter, it asserts that, in Articles 12, 18 and 19, the Parties

agreed upon notice provisions in certain circumstances.6  The

Employer asserts that, by requiring it to provide notice and obtain

a steward for every investigatory interview or meeting concerning

discipline or a grievance, the Union’s blanket request, pursuant to

Article 4, reads these detailed provisions out of the Regional

 5Article 4 provides that, “[i]f a supplement has no provision allowing a

Local Union to request documentation/information with regard to pending
grievances,” a standard provision would be incorporated; Article 7 (Local and
Area Grievance Machinery) provides that, where the Parties left it to the
Supplements to define what is a “cardinal sin”; Article 9 (Protection of Rights),
Section 4, incorporates the “layover provisions of the applicable Supplemental
Agreement”; and Article 26 (Competition) provides that the Company “will make
every reasonable effort, in accordance with the appropriate Supplement, Rider or
Addendum, to use current UPS employees . . . to handle peak volume.”

 6Article 12, Section 2, requires the Company to provide “three (3) working

days’ notice” to the “Shop Steward and the Local Union” of any “discharge or
suspension”; Article 18 provides that “Employees shall have the shop steward
present on any grievance”; and Article 19, Section 4, obligates the Parties to
“establish[] procedures to assure that the regular Steward is available for the
processing of grievances.”
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Supplement.  It maintains that the Union’s argument – and its

failure to provide evidence as to what notice provisions may be

contained within other Supplements, Riders or Addenda – ignores Mr.

Murray’s testimony that the notice provisions and obligations

related to this issue are local in nature and should be rejected.

The Employer further argues that the Union’s additional demand

that all waivers of union representation be witnessed by a Union

steward is not supported by the language of Article 4.  It contends

that the Parties’ express recognition that it is “the employee’s

right to be given requested representation” militates against such

a conclusion.  It asserts, in addition, that the Union’s contention

– that no employee should be left to make a decision on waiver

without its assistance, at least, being available – is a dramatic

departure from past practice as well as from the unambiguous

language of Article 4.

The Company further argues, with respect to past practice,

that there is no evidence that, in the 20 years since the disputed

language was negotiated, that the International Union or any local

union has interpreted Article 4 as the Union demands.  It maintains

that Messrs. Hoffman, Maxwell and Murray testified that, in their

decades of experience throughout the United States, they had never

heard of a local union arguing that it had to be present at every

meeting with an employee involving discipline, grievances or an

investigation and that a waiver is only valid if signed in front of

a steward.  UPS contends, citing the Askin Award,7 that, when

national language is being interpreted, the practice in all parts

of the country is relevant.  It asserts that the Union presented no

evidence establishing a practice other than Mr. Sylvester’s

experience as a steward for a couple of small groups of employees

and Mr. Russert’s experience as a business agent for a couple of

 7UPS and Teamsters Local 2785 (Charles A. Askin, Arb.) (2013) (Post-Hearing

Brief, Attachment 2), finding that the “practice of the parties in every other
jurisdiction under this Agreement must be given considerable weight in
ascertaining the intent of the parties regarding this contractual language.” (p.
26)
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years and did not even discuss the “no waiver without a steward”

issue.

UPS argues, moreover, that the 1993 language was negotiated by

Ron Carey, who was also President of Local 804.  It maintains that,

between 1993 and when Mr. Carey left office in 1997-1998, he never

contended that this provision gave a local union the right to make

a blanket request to attend all meetings and be present whenever a

waiver was signed.  It contends, as well, that the Summary prepared

by the Union highlighting what was achieved by the Union in the

1993 Master Agreement (U. Ex. 6) – which the Company believes

overstates what the Union achieved in those negotiations – does not

indicate that the Union believed that the new provision gave it the

right to make “blanket requests” to be at all meetings or that

waivers of representation would only be effective if witnessed by

a steward.

The Employer further argues that the 1993 negotiating history

demonstrates that the language in Article 4 cannot be stretched in

the ways that the Union demands.8  It asserts that the Union’s

opening proposal on March 25, 1993, would have directly provided

what the Union is alleging is implicit in the existing language,

i.e., that there is a right to attend all meetings, notice must be

provided prior to the meeting and that the waiver must be in front

of a steward.  It maintains that the Union’s June 16, 1993,

proposal was wordier but covered all of the same points and that

its June 23, 1993, proposal shortened and changed the wording but

 8The Company, in footnote 6 of its post-hearing brief, notes that the Union

objected to the introduction of the packet of proposals (Co. Ex. 3) because it
was not provided to the Union prior to arbitration.

As reflected in the Company’s response to the request, UPS believed
the Local would have access to these proposals through the IBT.
Apparently, that request was not made by Local 804.  The Local did
not exercise the right to hold the record open as I indicated it had
a right to do.  As such, Local 804 apparently had no continuing
objections to the introduction of the proposals. [p. 16]  

The Union, in its post-hearing brief, does not object to the exhibit and, in
fact, incorporates parts of it into its argument.  I take the prior objection as
having been waived.
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had the same effect.  The Company contends that all of the Union’s

four proposals – including the July 7, 1993, proposal, which

contains the language that was ultimately added to the Master

Agreement – contained language stating that Union representation

“can only be waived in writing in the presence of the steward,” but

that the language ultimately adopted in the Master Agreement does

not even suggest that a union steward must be present to witness a

waiver in order for it to be effective.

The Company further argues that it is clear that the Union’s

four proposals that the waiver of representation be witnessed was

part of its comprehensive scheme that required a union steward to

be present for every meeting, leaving only if a waiver were signed.

It asserts that the Union’s failure to obtain the waiver

requirement undermines its claim that, nonetheless, there is a

right to be present at every meeting even if the employee does not

request, or want, a steward.  UPS maintains that the Union’s

proposals would have unambiguously established its right to have a

steward present in every meeting, that the Union was unable to

obtain the language and that it should not now be allowed to obtain

the same result through the grievance process.

UPS argues, still further, that, although Mr. Murray was

present when the disputed language was discussed, he was not

specific with regard to the table discussion that occurred.  It

contends that this is understandable because those discussions

occurred 20 years ago and because the union steward issue was not

a particularly contentious issue, tentative agreement on the issue

having been reached two and one-half months before overall

agreement.  The Employer points out, however, that Mr. Murray

remembered that he objected to the Teamsters’ proposals prior to

July 7, 1993, as being overly broad and too cumbersome, that

requests to attend meetings would happen on an “ad hoc” basis and

that neither Mr. Carey (nor Mario Perrucci, Co-Chairman of the IBT

Committee in 1993) ever claimed that the provisions meant what the

Union now contends.
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The Employer maintains that the Union’s contentions – that Mr.

Murray, during cross-examination, acknowledged that one of the

reasons the Company objected to the Union’s proposal as “overly

broad” was its inclusion of meetings on “matters concerning or

related to the terms of the Agreement,” that the Company did not

include “investigatory interviews” as part of its first few

proposals and that, perhaps, the Company’s proposals were “poorly

written” – are of no consequence.  It maintains, instead, that

Murray’s answers – in essence, admitting to the obvious – should

add to his credibility.  

The Company contends that Mr. Murray also testified that the

provision is ambiguous, as it can be interpreted to have more than

one meaning or operation, that any ambiguity in the provisions is

clearly overridden by the clarity of the Union’s prior proposals,

that UPS rejected the Union’s proposals and that, in any case, the

Union was as involved as the Company in drafting the final language

now contained in the Master Agreement.  It asserts that the Union

could not reasonably have believed that the language in its

proposal of July 7, 1993, had the same meaning or effect as its

three prior proposals, which would have unambiguously and

absolutely given the Union what it is now seeking.

Finally, UPS argues that it does not attempt to meet with

employees individually and circumvent the Master Agreement’s

requirements for Union representation.  It maintains that Mr. Daly

testified that UPS cannot meet with an employee for the listed

reasons without either providing a Union steward or having the

employee sign a waiver of his rights to union representation and

that it is the employee’s choice to make.  Similarly, the Company

points out that Mr. Hoffman testified that he has dealt with

employees who, for personal reasons, do not want a steward, i.e.,

a co-worker, involved in any way in his discussions with

Management.  It points out that Mr. Hoffman offered the example of

an employee being investigated or disciplined for engaging in a

sexual act.
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For these reasons, the Company urges that the grievance be

denied.

DISCUSSION AND ANALYSIS

It was the burden of the Union to establish, by a

preponderance of the evidence, that the action of the Company, in

failing to give advance notice to the Union of meetings covered by

Article 4 and ensuring the right of Stewards to participate,

thereby enabling it to solicit or respond to employee requests for

waivers of Union representation without the presence of a steward,

violated the Agreement.  For the reasons which follow, I conclude

that the Union met its burdens and sustain the grievance.

Contract Interpretation

The Parties are conversant with the principles of contract

interpretation.  Indeed, the Company, in its post-hearing brief

(pp. 8-9) cites a prior award that describes those principles.9  As

it relates to the instant matter, therefore, it suffices to say

that, if the words contained in the Master Agreement are clear and

unambiguous, there is no need to go outside the four corners of

that document to look at pre-contract negotiations, bargaining

history, course of dealing and past practice. The Parties are

entitled to the benefit of such negotiated language. 

The Language is Clear and Unambiguous

For the reasons which follow, I conclude that the critical

language at issue in the instant matter, contained in Article 4 of

the Master Agreement, is clear and unambiguous:

When requested by the Union or the employee, there shall

be a steward present whenever the Employer meets with an

 9UPS and Teamsters Local 61, Grievance of Von Foreman (M. David Vaughn,

Arb.) (2010). 
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employee concerning grievances or discipline or

investigatory interviews.

The  language allows either the Union or the employee to make a

request for Union representation.  When such a request is made, the

language provides that the request shall be granted; it follows

that the Employer has no right to deny such a request.  The term

“whenever” means that a steward must be present at any time such a

meeting is held.  The requirement that a steward be present at such

meeting means present from the start of the meeting. Indeed, the

following sentence – “In such cases, the meeting shall not be

continued until the steward or alternate steward is present” –

expressly prohibits the Company from continuing such a meeting

unless and until a steward is present.  The rights of the Union and

the employee – to have a steward present – extend to all types of

listed meetings between the Company and a bargaining unit employee.

This language is clear. No resort to extraneous evidence is

necessary or appropriate to ascertain its meaning or application.

Advance Notice to Union Required

It is apparent that, in the absence of knowledge of a meeting

covered by Article 4 of the Master Agreement, the Union cannot be

present and have the participation to which it is entitled.

Therefore, I am persuaded that the broad mandate of the provision

at issue necessarily precludes the Company from conducting meetings

of which the Union is unaware.  Notice that such a meeting is

scheduled is necessary in order to allow the Union to have a

steward attend.  As indicated, Article 4's prohibition against the

Company continuing a meeting in the absence of a steward clearly

requires that the steward must be present at the meeting from the

outset and that the meeting cannot continue if no steward is

present.

I am not persuaded by the Union’s assertion that a “blanket”

request to attend all meeting identified by Article 4 is necessary;

the foregoing analysis establishes that advance notice by the
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Company to the Union of each meeting “concerning grievances or

discipline or investigatory interviews” – so that a steward may

exercise the Union’s contractual right to be present at each

meeting – is required by the language of the Master Agreement.  The

Union is not waiving that requirement.  I find, therefore, that a

“blanket” request is both redundant and unnecessary.  The Company’s

blanket obligation to give notice of each covered meeting which is

necessarily implicit in the contract language suffices.  The Award

provides for advance notice to the Union of all covered meetings.

Waiver Must Be Knowing

I am not persuaded by the Company’s contention that the

individual employee’s right to Union representation, pursuant to

Weingarten, belongs only to the employee.  The types of meetings

listed in the provision at issue – grievance meetings, discipline

meetings and investigatory interviews – involve the interpretation

or application of both the Master Agreement and the applicable

Regional Supplement.  The Union has a particularized interest in

participating in such meetings.  That interest complements but is

not limited by the interests of employees in being represented,

except insofar as the Agreement provides for knowing employee

waiver of such representation, which the Union concedes it will

honor.

The distinction between Union and employee interests is

underscored by the initial sentence of the paragraph containing the

disputed language.  The language which characterizes Union

representation as an employee right – “The Employer recognizes the

employee’s right to be given requested representation” – is a

portion of a longer sentence that specifically refers to those

situations when an “employee reasonably contemplates disciplinary

action.”  The sentence at issue, by contrast, encompasses a steward

being present “whenever the Employer meets with an employee

concerning grievances or discipline or investigatory interviews”

and does not require or reference the employees reasonable

contemplation of disciplinary action. 
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In any case, the next paragraph takes care of those situations

where the employee “does not wish to have a Union Steward in any

meeting,” granting him/her the right to “sign a waiver of Union

Representation.” (See supra.)  It is the Union’s point, of which I

am, as indicated, persuaded, that an employee’s waiver of

contractual and due process rights must be knowing, which he/she

cannot give without access to Union representation in the first

place.  Therefore, the Company’s contention – that, although the

disputed paragraph, on three occasions, refers to the employee

“requesting” Union representation, the Union seeks to make the

decision for the employee with respect to his/her request for

representation – is not valid. 

It is undisputed that Article 4 of the Master Agreement

explicitly gives individual employees the right to waive Union

representation - a contractual right - so long as the waiver is

made in writing.  However, an employee can only make a valid waiver

after the subject of the meeting is known and after having had the

opportunity to consult with a Union representative regarding such

waiver and the possible consequences thereof.  A knowing waiver

requires the availability of Union representation to advise the

employee and answer questions.

The waiver procedure clearly covers situations where employees

might wish to exercise their right to avoid Union participation in

situations where it may be personally embarrassing or otherwise

unwanted.  However, employee meetings with managers in the absence

of Union representation have an inherent risk of being perceived as

intimidating, coercing employee to waive contractual rights.  As

previously discussed, the Company’s assumption that Union

representation is a right limited to the employee and that the

right may be waived in the absence of the very representation at

issue is incorrect and incomplete.  The Award so reflects.
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Bargaining History Unnecessary and Unpersuasive

Since I am convinced that the language at issue is clear and

unambiguous, it is unnecessary to refer to extraneous evidence to

ascertain its meaning.  In any event, I am not persuaded by the

Company’s references to outside factors.  As an initial matter, I

am not convinced that the language at issue is ambiguous because it

is different from that proposed by the Union in the 1993

negotiations.  Such analysis assumes the conclusion to be reached.

The Parties’ bargaining history demonstrates that, from the outset

of those negotiations, both the Union and the Company proposed

significant changes to Article 4.  The evidence establishes that

the language ultimately adopted by the Parties is simpler than that

proposed by either of them but is still broad enough to clearly

include the Union’s right to have a steward present at the start of

all identified meetings, including, by necessary implication, any

request for or discussion of an employee’s waiver of Union

representation.  In the broad language adopted by the Parties –

“When requested by the Union or the employee, there shall be a

steward present whenever the Employer meets with an employee . . .”

– I find no ambiguity.

Reference to Other Notice Provisions Unpersuasive 

As to the Company’s assertion that an unstated notice

requirement and multiple examples in the Master Agreement in which

the Parties left to the Supplements or local practice to “fill the

gaps” renders the language ambiguous, I am also not convinced.  As

to the former, the Company’s obligation to provide such notice to

the Union in each case is clearly and unambiguously created of

necessity by the language at issue: absent such notice, the Union

cannot effectively and consistently exercise its clear right to be

present at covered meetings to represent employees.  As to the

latter, whether or not the Master Agreement left it to Supplements

or local practice to “fill the gaps” is of no consequence.  The

fact is that Article 4 has no gap which needs to be filled: It

clearly requires that, “[w]hen requested by the Union or the
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employee, there shall be a steward present whenever the Employer

meets with an employee concerning grievances or discipline or

investigatory interviews” (emphasis added) and that “the meeting

shall not be continued until the steward or alternate steward is

present.” As indicated, the Union’s ability to exercise the quoted

right requires the Company to give advance notice.  

Evidence of Past Practice and Union Summary

Unnecessary and Unpersuasive

I am also not persuaded by the apparent lack of similar

requests for the presence of stewards in other locations covered by

the Master Agreement or by the Union’s alleged failure to highlight

this in the 1993 Summary.  As to the former, there is insufficient

evidence in the record to establish that the Company sought under

other Supplements to conduct covered meetings without notice or to

extract employee waivers without giving notice to the Union of such

meetings and providing opportunity for stewards to be present.  In

fact, the only concrete evidence as to the Company’s efforts to

conduct meetings and to extract waivers without the presence of

Union stewards are the meetings conducted by Mr. Wheeler, which

triggered the filing of grievances, including the grievance at

issue.  As for the latter, the Summary clearly states that

“[w]orkers have the right to have a steward present at grievance,

discipline or investigatory interviews with management.”  While the

Summary does not explicitly assert a notice requirement, it clearly

asserts that the contractual language establishes the right.

Union’s Request for Automatic Reversal

 of Disciplinary Action

The Union’s requested remedy of automation reversal of

Disciplinary action where no steward is present is denied.  The

disposition of such discipline is best addressed on a case by case

basis.  Again, the Award so reflects.
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Conclusion

The Union established that the Company violated Article 4 of

the Master Agreement when it failed to give the Union advance

notice of meetings with employees “concerning grievances or

discipline or investigatory interviews” and when, in the absence of

such notice and presence of a steward, it solicited or responded to

employee requests for waivers without the presence of a Union

steward.  The Award so reflects.  

-o-
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A W A R D

The Union proved that the Company violated Article

4 of the Master Agreement when it failed to give the

Union advance notice of employee meetings covered by

Article 4.  The grievance is sustained.

The Employer shall provide the Union, pursuant to

Article 4 of the Master Agreement, with advance notice

whenever it plans to meet with a bargaining unit employee

concerning grievances or discipline or investigatory

interviews.  Such notice shall be sufficient to allow a

steward to be present at the start of the meeting and

throughout, except as provided herein.  

In those cases when the Company is unable to provide

sufficient prior notice, the meeting shall not be held or

continued until a steward or alternate steward is

present.    

The Company may not solicit or receive from an

employee a waiver of Union representation in the absence

of a steward.  The Union representative may offer advice

to or answer questions from the employee prior to the

execution of the waiver and other matters which are the

subject of the meeting.  The Steward must leave the

meeting upon request of either the Company or employee

following execution of such waiver.

The disposition of discipline imposed following a

meeting in which no steward is present is left to the

facts and circumstances of each case.

Issued this 24th day of July, 2013, at Clarksville,

Maryland.
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