IN THE CHANCERY COURT OF WILLIAMSON COUNTY, TENNESSEE
AT FRANKLIN
TRE HARGETT, Secretary of State for
the State of Tennessee, and MARK
GOINS, Coordinator of Elections of the
State of Tennessee,
Plaintiffs,
v.
TRACEY E. GEORGE, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No.: 44460
Judge Michael W. Binkley

“YES ON 1” CAMPAIGN’S MOTION TO INTERVENE
COMES NOW the “Yes On 1” Campaign, by and through undersigned counsel,
who respectfully moves this Court for permission to intervene in the above-captioned
case. The Yes On 1 Campaign is the single measure political campaign committee that
was principally responsible for supporting the ratification of proposed Amendment 1 to
the Tennessee Constitution in the November 2014 statewide election (hereinafter,
“Amendment 1”). The Yes On 1 Campaign boasts an informal statewide membership of
tens of thousands of supporters who collectively contributed to, voted for, and advocated
in favor of Amendment 1’s ratification. Many members of the Yes On 1 Campaign were
also directly involved in the efforts that unfolded over the preceding decade to place
Amendment 1 on the statewide ballot for approval by the qualified voters of Tennessee.
Accordingly, the Yes On 1 Campaign and its membership have profound, direct interests
in the outcome of the instant action and seek permission to intervene to protect those
interests on appeal.
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Significantly, in addition to supporting the ratification of Amendment 1, several
Yes On 1 Campaign members did not support any candidate in Tennessee’s 2014
gubernatorial race. Given the diversity of its membership, Yes On 1 members had many
disparate personal reasons for eschewing support for any of the candidates for governor.
For example, some Yes On 1 Campaign members – such as Dr. David Cassel and Mathilde
Mellon – are longtime, ardent Democrats who could not bring themselves to support the
Tennessee Democratic Party’s candidate for Governor and decided to skip the election as
a result. See, e.g., Exhibit A, Affidavit of Dr. David Cassel (“I have been a member
of the Democratic Party since 1968, and I have never switched my party affiliation. I did
not have a Democratic gubernatorial candidate whom I could support in good faith in
2014. I declined to vote in the governor’s race.”); Exhibit B, Affidavit of Mathilde
Mellon (“I am a progressive Democrat. As such, I could not bring myself to support the
Tennessee Democratic Party’s candidate or any other party’s candidate for governor in
November 2014.”). 1

1

The Tennessee Democratic Party’s candidate for Governor in 2014 was widely panned by local and

national media as someone who was not credible. See, e.g., Caleb Hannan, The Alvin Greene of 2014: Meet
Tennessee’s accidental Democratic nominee for governor, a 72-year-old hunter who didn’t do any
campaigning,

SLATE

(Aug.

10,

2014),

http://www.slate.com/articles/news_and_politics/politics/2014/08/charlie_brown_democratic_candid
ate_for_tennessee_governor_the_72_year_old.html. As a result, some of the most prominent members
of the Tennessee Democratic Party actively encouraged other Democrats not to vote for him. See, e.g. Andy
Sher, Cohen urges votes for Hooker in governor's race, TIMES FREE PRESS (Oct. 7, 2014),
http://www.timesfreepress.com/news/local/story/2014/oct/07/cohen-urges-votes-for-hooker-ingovernors-race/268944/.
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Other Yes On 1 Campaign members – such as Aurora Wright, Miriam Thompson
and Donald Thompson – are longtime Republicans who were “dismayed by much of what
Bill Haslam had done in office and [who] could not in good conscience vote for him.” See
Exhibit C, Affidavit of Aurora Wright. See also Exhibit D, Affidavit of Miriam
Thompson (“In the November 2014 election, I cared passionately that Amendment 1 be
passed, but I was not passionate about Governor Haslam being re-elected governor, so I
left his ballot blank.”); Exhibit E, Affidavit of Donald Thompson (“I did not vote for
Governor Bill Haslam or for Senator Lamar Alexander, because I do not feel they
represent my concerns and convictions. In November 2014, I did not cast a vote for any
statewide office.”).
Still others, such as Jennifer Hay and Sarah Pope, eschewed voting in the 2014
gubernatorial race for other reasons or for personal reasons that they have every right not
to explain. See, e.g., Exhibit F, Affidavit of Jennifer Hay (“I deliberately chose not
to vote in the [2014] governor’s race because I didn’t support any of the candidates.”);
Exhibit G, Affidavit of Sarah Pope (“In the November 2014 election, I voted solely
for the “yes” selection on Amendment 1 and none of the other contests. I believe it is my
right to vote for whomever and whatever I chose to vote for on the approved ballot.”).
Regardless of their individual reasons for declining to vote in the 2014 governor’s
race, however, all Yes On 1 Campaign members who skipped the 2014 gubernatorial race
have two things in common: they support Amendment 1 and they voted for Amendment
1. See Exhibits A-G. As such, the Yes On 1 Campaign has a direct interest not only in
Amendment 1’s ratification, but also in ensuring that all of its members’ votes are counted
by the State of Tennessee regardless of Amendment 1’s ultimate outcome.
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Tennessee Rule of Civil Procedure 24
Requests for intervention are governed by Rule 24 of the Tennessee Rules of Civil
Procedure, which contemplates both “Intervention as of Right” and “Permissive
Intervention.” See Tenn. R. Civ. P. 24.01; Tenn. R. Civ. P. 24.02. For the reasons
presented below, the Yes On 1 Campaign qualifies for intervention under both of these
provisions.
A. Intervention of Right
Tenn. R. Civ. P. 24.01(2) provides that: “Upon timely application anyone shall be
permitted to intervene in an action: . . . when the applicant claims an interest relating to
the property or transaction which is the subject of the action and the applicant is so
situated that the disposition of the action may as a practical matter impair or impede the
applicant’s ability to protect that interest, unless the applicant’s interest is adequately
represented by existing parties.” Id. Of note, this Rule also closely resembles its federal
counterpart, Fed. R. Civ. P. 24(a)(2). Significantly, in interpreting the Tennessee Rules
of Civil Procedure, the Tennessee Supreme Court has instructed that: “Federal case law
interpreting rules similar to those adopted in this state are persuasive authority for
purposes of construing the Tennessee rule.” Clinton Books, Inc. v. City of Memphis, 197
S.W.3d 749, 755 (Tenn. 2006).
To intervene as of right under Fed. R. Civ. P. 24(a)(2), the Sixth Circuit has held
that:
a proposed intervenor must establish the following four
elements: (1) the motion to intervene is timely; (2) the
proposed intervenor has a substantial legal interest in the
subject matter of the case; (3) the proposed intervenor's
ability to protect that interest may be impaired in the absence
of intervention; and (4) the parties already before the court
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may not adequately represent the proposed intervenor's
interest.
United States v. Michigan, 424 F.3d 438, 443 (6th Cir. 2005) (citing Grutter v. Bollinger,
188 F.3d 394, 397–98 (6th Cir. 1999)).
For the reasons provide hereafter, the Yes On 1 Campaign satisfies all four of these
requirements. Each is discussed in turn. However, due to the close relationship between
requirement one (timing) and requirement four (adequate representation) in this case,
discussion of these two requirements will be consolidated.
I, IV: Timing and Adequacy of Representation
The members of the Yes On 1 Campaign are lay citizens spread across the State of
Tennessee. They are not government officials, and they are not election administrators.
As such, they never received notice of the instant action individually or even
constructively by publication. Most members of the Yes On 1 Campaign were not even
aware that litigation concerning Amendment 1 was pending until April of 2016. See, e.g.,
Exhibit A (“Until April 2016, I did not realize that my vote on Amendment 1 would be or
even could be disregarded as a consequence of not voting for a candidate for governor.”);
Exhibit B (“I did not know that my vote on Amendment 1 would not count if I skipped
the governor’s race. I did not learn that that was even a possibility until April 2016.”);
Exhibit E (“I learned for the first time that my vote might not be counted in April of
2016.”); Exhibit F (“Until April 22, I thought I had every right to cast such a ‘non-vote’
in America without having my right to vote on other elections taken away from me.”).
Undoubtedly, many members of the Yes On 1 Campaign are still unaware of the instant
litigation. Simply stated: the post-judgment timing of the Yes On 1 Campaign’s motion to
intervene is not strategic.
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Additionally, in considering whether a proposed intervenor has filed a timely
motion to intervene, the amount of time that has elapsed since the proceedings began is
not the proper consideration. Instead, courts are instructed to determine “the time when
[the intervenors] knew or should have known of their interest in the action as [the]
starting point in assessing whether they acted promptly to protect themselves.”
Stallworth v. Monsanto Co., 558 F.2d 257, 267 (5th Cir. 1977). In the instant case, with
respect to most of the Yes On 1 Campaign’s membership, that time period began merely
weeks if not days ago following newspaper coverage of the parallel federal proceeding and
Judge Sharp’s April 22, 2016 decision disqualifying many of their votes. See, e.g.,
Exhibits A, B, E & F. Almost immediately after discovering their interest in this action,
however, the affected members of the Yes On 1 Campaign acted promptly to retain counsel
and to intervene in this matter in order to ensure that their votes are counted, their voices
are heard, and their interests are protected.
Significantly, the Yes On 1 Campaign’s interests in the instant proceeding diverge
from the State’s with respect to several crucial issues that are implicated by this Court’s
April 21, 2016 Memorandum and Order. For example, it goes without saying that Yes On
1 members have a profound interest in having the proper interpretation of the Article XI,
Section 3 apply to the November 2014 election. Thus, the relief that they are seeking is
retrospective.

In contrast, however, the State’s interest in obtaining a declaratory

judgment in this case encompasses relief that is prospective. Specifically, the Plaintiffs in
this case sought and received relief from “uncertainty” regarding the proper performance
of their official duties. (See April 21, 2016 Memorandum and Order, p. 5.) Crucially, in
the aforementioned parallel federal proceeding, Judge Sharp also interpreted this Court’s
ruling as having been limited exclusively to such prospective relief. See George v.
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Haslam, No. 3:13-cv-02182, Findings of Fact and Conclusions of Law (CM/ECF No. 119),
p. 24 (“the relief sought between the two cases is different. Here . . . the issue is
retrospective: did the tabulation method utilized to count the votes on Amendment 1
violated either Article XI, Section 3 or the federal constitution? In contrast, the issue in
the Williamson County declaratory judgment action is prospective: how should that
provision of the Tennessee Constitution be applied in future elections?”). See also, id. at
p. 25 (“Judge Binkley’s recent determination [addressed] how Article XI, Section 3 should
be applied going forward . . . .”). While the State’s interests in this matter may have been
fully satisfied, however, the Yes On 1 Campaign’s interests have not.
The State has not yet filed a notice of appeal in this matter. This fact is crucial,
because if the State is satisfied with prospective relief only, then the Yes On 1 Campaign’s
interests will be irreparably harmed should both parties fail to pursue an appeal.
Additionally, further relief that the Yes On 1 Campaign would have a profound interest in
pursuing on appeal but that the current parties may eschew includes: (1) an authoritative
judgment of state law that only the Tennessee Supreme Court is empowered to issue; and
(2) an affirmative declaration that Amendment 1 must be ratified. Significantly, the fact
that all of these interests come into play exclusively in the context of an appeal is also itself
a circumstance that independently makes post-judgment intervention appropriate. See,
e.g., Acree v. Republic of Iraq, 370 F.3d 41, 50 (D.C. Cir. 2004) (“Post-judgment
intervention is often permitted, therefore, where the prospective intervenor’s interest did
not arise until the appellate stage or where intervention would not unduly prejudice the
existing parties.”) abrogated on other grounds by Republic of Iraq v. Beaty, 556 U.S. 848
(2009) (citing Wright & Miller § 1916). Accordingly, the Yes On 1 Campaign’s interests in
intervening now for the purpose of protecting its unique legal rights on appeal are
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significant, timely, and plainly justify granting the Yes On 1 Campaign’s motion to
intervene.
II: Substantial Legal Interest in the Subject Matter of the Case
The substance of the Yes On 1 Campaign’s legal interest in this case is not
realistically subject to dispute. Collectively, the Yes On 1 Campaign’s membership spent
millions of dollars and approximately a full decade securing Amendment 1’s ratification.
Additionally, the voting members of the Yes On 1 Campaign each have an unquestionable
constitutional right to vote that they seek to protect in full. Accordingly, the legal interests
of the members of the Yes On 1 Campaign are substantial, they are at least comparable to
the interests advanced by the Defendants in this matter, and in many regards, they are
even more substantial than the interests of the State of Tennessee.
III: Impairment in the Absence of Intervention
As noted above, in contrast to the interests of the State of Tennessee, the interests
of the Yes On 1 Campaign extend well beyond mere prospective relief concerning
appropriate tabulation methods for future constitutional amendments. Instead, they seek
ratification of Amendment 1, and they aim to ensure that none of its members’ votes from
the 2014 election is cast aside.
In light of these additional concerns, there is a significant chance that the Yes On
1 Campaign’s legal interests will be permanently impaired if the Yes On 1 Campaign is
denied the opportunity to intervene. In particular, the Yes On 1 Campaign fears that no
party will appeal this Court’s ruling for the purposes of: (1) ensuring that retrospective
relief is ordered; (2) obtaining an authoritative judgment of state law from the Tennessee
Supreme Court; or (3) obtaining an affirmative declaration that Amendment 1 must be
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ratified. Significantly, all such additional relief is also essential to ensure that Yes On 1
members who have just had their votes disqualified in the November 2014 election are
fully protected. As such, only a grant of intervention from this Court will permit the Yes
On 1 Campaign to protect the full measure of its legal interests and prevent those interests
from being permanently impaired.
Taking together the foregoing considerations, the Yes On 1 Campaign satisfies each
of the four factors necessary for intervention as of right under Tenn. R. Civ. P. 24.01(2).
As such, by rule, intervention “shall be permitted.” Tenn. R. Civ. P. 24.01.
B. Permissive Intervention
Tenn. R. Civ. P. 24.02(2) provides that: “Upon timely application anyone may be
permitted to intervene in an action: . . . when an applicant’s claim or defense and the main
action have a question of law or fact in common.” Id. This Court also enjoys broad
discretion to permit or deny permissive intervention. See id. Cf. Blount-Hill v. Zelman,
636 F.3d 278, 287 (6th Cir. 2011). For example, if the Yes On 1 were to “cause undue delay
and prejudice to the existing parties,” permissive intervention might reasonably be
denied. Id.
The Yes On 1 Campaign is extremely sensitive to the fact that many of the
proceedings to be held in this case have already unfolded. Accordingly, it does not seek
to delay the effectiveness of any prior ruling. Significantly, the Yes On 1 Campaign also
has no intention of seeking discovery or otherwise engaging in any of the factual
disagreements at issue between the parties, and as a consequence, its intervention should
not operate to cause any delay at all—much less “undue” delay. Instead, the Yes On 1
Campaign’s interests are strictly limited to questions of law and to protecting the interests
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of its members on appeal.
In the instant case, the Yes On 1 Campaign also shares a “common claim” with the
State of Tennessee with respect to a vitally important question of constitutional law: how
the ratification process of the Tennessee Constitution is to be interpreted. See Tenn. R.
Civ. P. 24.02(2). Like the State, the Yes On 1 Campaign contends that for an amendment
to pass, it must both:
(1) be approved by receiving votes equal to or exceeding a majority of the total votes
cast on the amendment; and
(2) be ratified by receiving votes equal to or exceeding a majority of the total votes
cast in the gubernatorial election, regardless of whether the vote was cast by a voter also
voting for a candidate for governor.
Based on this commonality, the Yes On 1 satisfies the permissive intervention
requirements of Tenn. R. Civ. P. 24.02 as well.
Proposed Intervenor’s Grounds for Intervention
In addition to satisfying the requirements of Tenn. R. Civ. P. 24.01 or Tenn. R. Civ.
P. 24.02 (or both), Tenn. R. Civ. P. 24.03 provides further that: “A person desiring to
intervene shall serve a motion to intervene upon the parties as provided in Rule 5. The
motion shall state the grounds therefor and shall be accompanied by a pleading setting
forth the claim or defense for which intervention is sought.” Id. The Yes On 1 Campaign
satisfies these requirements as well.
Consistent with the Certificate of Service appearing below, the Yes On 1
Campaign’s motion to intervene has been served on the parties as provided in Rule 5.
Additionally, as set forth above, the Yes On 1 Campaign pleads and avers that for a
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constitutional amendment to pass under the public referendum provision of Article XI,
Section 3 of the Tennessee Constitution, it must both:
(1) be approved by receiving votes equal to or exceeding a majority of the total votes
cast on the amendment; and
(2) be ratified by receiving votes equal to or exceeding a majority of the total votes
cast in the gubernatorial election, regardless of whether the vote was cast by a voter also
voting for a candidate for governor.
Accordingly, the requirements of Tenn. R. Civ. P. 24.03 are satisfied.

Conclusion
For the foregoing reasons, the Yes On 1 Campaign has satisfied the requirements
for intervention as of right under Tenn. R. Civ. P. 24.01. Additionally, and in the
alternative, the Yes On 1 Campaign has satisfied the requirements for permissive
intervention under Tenn. R. Civ. P. 24.02. The Yes On 1 Campaign has similarly satisfied
the requirements of Tenn. R. Civ. P. 24.03. Accordingly, to safeguard its legal interests
from being permanently impaired in the absence of an appeal, the Yes On 1 Campaign’s
Motion to Intervene should be granted.

Respectfully submitted,
By: _ __________________________
Daniel A. Horwitz, BPR #032176
1803 Broadway, Suite #531
Nashville, TN 37203
daniel.a.horwitz@gmail.com
(615) 739-2888 (o)
Counsel for Intervenor Yes On 1 Campaign
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CERTIFICATE OF SERVICE
I hereby certify that on this 29th day of April, 2016, a copy of the foregoing was sent
via email to the following:
William L. Harbison
C. Dewey Branstetter, Jr.
Hunter C. Branstetter
Sherrard & Roe
150 Third Avenue South
Suite 1100
Nashville, TN 37201
(615) 742-4528
bharbison@sherrardroe.com
dbranstetter@sherrardroe.com
hbranstetter@sherrardroe.com
Herbert H. Slatery, III
Andrée S. Blumstein
Sarah K. Campbell
Janet M. Kleinfelter
Office of the Attorney General and Reporter
Public Interest Division
P.O Box 20207
Nashville, TN 37202
(615) 741-7403
Herbert.slatery@ag.tn.gov
andree.blumstein@ag.tn.gov
sarah.campbell@ag.tn.gov
janet.kleinfelter@ag.tn.gov

By:
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__________________________
Daniel A. Horwitz, Esq.
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UNITED STATES DISTRICT COURT FORTHE
MIDDLB DISTRICT OF TBNNESSEE
NASITVILLE DIVISION
TRACEY E. GEORGE, et al.,

)
)
)
)

Pluintffi,
v.

WILLIAM EDWARD'OBILL'

)
)

Case

No.: g:14-cv-ozt82

Judge Kevin Sharp

)
HASLAM, as Governor of the State
)
of Tennessee, in his offrcial capacity, )
et al.,
)
)
Defend"o:nts.
)

AFFIDAVIT OF AURORA WRIGHT

1.

My name is AuroraWright, I have personal knowledge of the facts affirmed

in this Affidavit, I am competent to testifii to them, and I swear that they are true.

2.

I

am a resident of Shelby County, Tennessee and

eighteen.
3.

I

am over the age of
.

I am a registered voter in the State of Tennessee and I voted in Tennessee's

November 2014 statewide election.

4.

In the November 2or4 statewide election, I supported the passage of

Amendment l to the Tennessee Constifution. I am also a member and a supporter of the
"Yes On

t" Campaign.

5.

I am a conservative Republican. Heading into the November zor4 election,

I was dismayed by much of what Bill Haslam had done in office and I could not in good
conscience vote for him.

6.
because

I would

feel greatly disenfranchised

I took a stand

if my entire ballot were thrown out

against the governor of my o!\rr

party. I feel strongly that that

would violate my right to vote.

FURTHER Affiant sayeth naught.

Sworn

tni"rn"2& thdayofApril, ,ttu

(^/

/M

Aurora Wright

Sworn to and subscribed before me this

tU&tnday

of April

,

z1116.

Notary Public
My commission expires:

af nf *oP
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