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STATEMENT REGARDING ORAL ARGUMENT
Because this appeal raises important issues under the Tennessee Constitution
and the U.S. Constitution, appellants respectfully request that this Court grant oral
argument.

1
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STATEMENT OF JURISDICTION
Plaintiffs asserted jurisdiction under 28 U.S.C. §§ 1331 and 1343. First Am.
Comp. ¶ 31, R. 51, PageID # 592. Defendants argued that the district court lacked
subject matter jurisdiction because plaintiffs had not established Article III standing,
but the district court disagreed. Defs.’ Proposed Findings and Conclusions 20-21,
R. 110, PageID # 2332-33; Findings and Conclusions 18-22, R. 119, PageID # 302932.
On April 22, 2016, the district court granted plaintiffs injunctive relief. Order,
R. 118, PageID # 3011. On April 26, 2016, defendants timely filed a notice of
appeal. Notice of Appeal, R. 122, PageID # 3068-69. This Court has appellate
jurisdiction under 28 U.S.C. § 1292(a)(1).
STATEMENT OF THE ISSUES
I.

Whether the district court erred in interpreting article XI, section 3, of

the Tennessee Constitution to mean that voting for governor is a precondition to
voting on a proposed constitutional amendment.
II.

Whether the district court erred in concluding that, as applied in the

November 2014 election on Amendment 1, article XI, section 3, of the Tennessee
Constitution violated the Due Process Clause and Equal Protection Clause of
Fourteenth Amendment.

2
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Whether the district court’s injunction requiring defendants to recount

the votes on Amendment 1 according to its interpretation of article XI, section 3,
would create rather than remedy a constitutional violation.

3
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STATEMENT OF THE CASE
This case involves a constitutional challenge to Tennessee’s longstanding
method of determining whether a legislatively-proposed amendment to the
Tennessee Constitution has been approved and ratified by the people as required by
the first clause of article XI, section 3, of the Tennessee Constitution (the “legislative
amendment clause”). Plaintiffs are Tennessee voters who opposed Amendment 1,
an amendment related to abortion that was one of four proposed amendments
submitted to Tennessee voters during the November 4, 2014 general election.
Plaintiffs contend that defendants—the Governor, Secretary of State,
Coordinator of Elections, and State Election Commission—interpreted the
legislative amendment clause incorrectly in determining whether Amendment 1 had
passed and that their erroneous interpretation constituted a fundamentally unfair
election in violation of the Due Process Clause and impermissibly diluted plaintiffs’
votes in violation of the Equal Protection Clause. The district court agreed and
issued an injunction requiring defendants to recount the votes on Amendment 1
according to plaintiffs’ interpretation of the clause—an interpretation that would
make voting for governor a precondition to voting on a proposed amendment.

4
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Tennessee’s Legislative Method of Amending the Constitution
1.

Current Version of the Legislative Amendment Clause

The Tennessee Constitution may be amended by two methods: the legislative
method and the convention method. The first clause of article XI, section 3, governs
the legislative method. When an amendment has been proposed and properly
approved by the General Assembly, the General Assembly must then
submit such proposed amendment or amendments to the people at the
next general election in which a Governor is to be chosen. And if the
people shall approve and ratify such amendment or amendments by a
majority of all the citizens of the State voting for Governor, voting in
their favor, such amendment or amendments shall become part of this
Constitution.
Tenn. Const. art. XI, § 3.1
Defendants interpret this language to mean that, in order to pass, a proposed
amendment must be both (i) approved, by receiving “yes” votes constituting a
majority of the total votes cast on the amendment; and (ii) ratified, by receiving
“yes” votes constituting a majority of the total votes cast for governor. Put another
way, an amendment must at least receive more “yes” votes than “no” votes. If more
people vote for governor than on the amendment, however, the threshold for passage

1

The legislative method originally required proposed amendments to be submitted
to the people “at such time as the [G]eneral Assembly shall prescribe” and approved
and ratified by “a majority of all the citizens of the State, voting for representatives,
voting in their favor.” Tenn. Const. art. XI, § 3 (1834) (emphasis added). In 1953,
that language was amended to its current form. Findings and Conclusions ¶ 9, R.
119, PageID # 3017-18.
5
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increases to a majority of the total votes cast for governor. Under defendants’
interpretation, all votes cast on an amendment are counted in determining whether
the amendment has been approved and ratified, regardless of whether the voter who
cast the vote also voted for governor.
By contrast, plaintiffs interpret the legislative amendment clause to mean that,
for a proposed amendment to pass, more than half of the voters who voted in the
gubernatorial election must vote “yes” on the proposed amendment. In other words,
plaintiffs interpret the clause to make voting for governor a precondition to voting
on an amendment.
2.

History and Purpose of Approval and Ratification
Requirement

When the legislative method was first adopted during the Constitutional
Convention of 1834, it was intended to provide a more convenient and less expensive
way to amend the Tennessee Constitution than calling a convention. Findings and
Conclusions ¶ 8, PageID # 3017; Dodd Decl. Ex. 2, R. 110-9, PageID # 2376-2397.
At the same time, convention delegates wanted to avoid “making amendments . . .
too easy and accessible.” Dodd Decl. Ex. 2, R. 110-9, PageID # 2376-77, 2385-86;
Findings and Conclusions ¶ 8, PageID # 3017. To that end, delegates required a
proposed amendment to be ratified not merely by a majority of those voting on the
amendment, but instead by a “majority of all the citizens of the State, voting for
representatives, voting in [its] favor.” Tenn. Const. art. XI, § 3 (1834).
6
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When the legislative method was revisited during a limited constitutional
convention in 1953, there was significant debate among the convention delegates
about what majority should be required for ratification. The majority proposal was
to leave the ratification requirement unchanged; the minority and substitute minority
proposals were to require ratification by a majority or two-thirds majority,
respectively, of those voting on the amendment. Dodd Decl. Ex. 22 at 197-99, R.
110-9, PageID # 2509-11. The delegates favoring the majority proposal made clear
that they wanted it to be difficult to amend the fundamental law of the State and to
prevent undue influence by small interest groups. See Dodd Decl. Ex. 22 at 738,
867, 880, R. 110-9, PageID # 2543, 2629, 2642. As one delegate put it, the
alternative proposals would mean that “if only one vote were cast [on an
amendment], and that one vote were for it, the Constitution would be amended.”
Dodd. Decl. Ex. 22 at 738, R. 110-9, PageID # 2543.
The majority proposal on the ratification threshold ultimately prevailed, with
one minor tweak: ratification would no longer be hinged on the number of voters
“voting for representatives,” but rather the number “voting for Governor.” Dodd.
Decl. Ex. 22 at 893, R. 110-9, PageID # 2655. This change was made because it
was difficult to ascertain the total number of votes cast on representatives in districts
that were entitled to elect more than one representative. Dodd Decl. Ex. 22 at 765,
R. 110-9, PageID # 2568.
7
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The State’s Historic Interpretation of the Approval and
Ratification Requirement

The State has consistently interpreted the ratification requirement of the
legislative amendment clause to mean that a proposed amendment must receive
“yes” votes constituting a majority of the total votes cast for representatives (before
1953) or for governor (after 1953)—not that voting for representative or governor is
a precondition to voting on an amendment. For example, when the first legislativelyproposed amendment appeared on the ballot in 1845, the General Assembly
instructed sheriffs to “open and hold an election in each and every county in this
State, when and where all persons entitled to vote for Representatives, may vote for
the amendments proposed to the constitution,” and to prepare a certified statement
of “the number of votes given in their respective counties for Representatives . . .
and also the number of votes given . . . for the approval of the amendments to the
constitution.”

Dodd Decl. Ex. 3, R. 110-9, PageID # 2399-400 (emphasis added).

Even more tellingly, in 1887, the General Assembly scheduled an election on a
proposed amendment to be held during a special election when there was no election
for representatives. Dodd Decl. Exs. 6-8, R. 110-9, PageID # 2409-2418.2

2

There was considerable discussion at the time regarding what threshold would be
necessary for ratification in this special election, but that debate was never resolved
because there were more votes against the amendment than for it. Dodd Decl. Exs.
9-10, R. 110-9, PageID # 2420-24.
8
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Other historical documents, including certified election results and
contemporaneous newspaper articles, confirm that, in practice, the only numbers
examined to determine whether an amendment had passed were: the total number
of votes for representatives (before 1953) or governor (after 1953); the total number
of votes cast in favor of the amendment; and the total number of votes cast against
the amendment. See, e.g., Dodd Decl. Ex. 4, R. 110-9, PageID # 2402-04; Dodd
Decl. Ex. 11, R. 110-9, PageID # 2426-36; Dodd Decl. Ex. 13, R. 110-9,
PageID # 2441-43; Dodd Decl. Ex. 14, R. 110-9, PageID # 2445; Dodd Decl. Ex.
15, R. 110-9, PageID # 2447-54; Dodd Decl. Ex. 21, R. 110-9, PageID # 2466-70;
Dodd Decl. Ex. 31, R. 110-9, PageID # 2680-86; Dodd Decl. Ex. 33, R. 110-9,
PageID # 2690-93; Dodd Decl. Ex. 34, R. 110-9, PageID # 2695-99; Thompson
Decl. Ex. 1, R. 110-11, PageID # 2763-68; Thompson Decl. Ex. 3, R. 110-11,
PageID # 2771-79; Thompson Decl. Ex. 5, R. 110-11, PageID # 2784-90.
Both Coordinator of Elections Mark Goins and his predecessor, Brook
Thompson, testified that, to their knowledge, neither the Secretary of State, the
Coordinator of Elections, nor the Division of Elections had ever interpreted or
applied the legislative amendment clause to require that a voter must first vote for
representative or governor in order to vote on a proposed constitutional amendment.
Goins Decl. ¶ 30, R. 110-10, PageID # 2714-15; Thompson Decl. ¶ 15, R. 110-11,
PageID # 2762. Before proposed constitutional amendments appeared on the ballot
9
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during the 2002 and 2006 general elections, moreover, the Secretary of State’s office
issued guidance to voters clearly explaining its interpretation of the clause and
informing voters that “it is not necessary to vote in the governor’s race in order to
vote on the Constitutional amendment.” Thompson Decl. ¶¶ 9, 12, R. 110-11,
PageID # 2759-61; Thompson Decl. Ex. 2, R. 110-11, PageID # 2769; Thompson
Decl. Ex. 4, R. 110-11, PageID # 2780. Coordinator Goins prepared a similar
information sheet before the 2010 election.

Goins Decl. ¶ 8, R. 110-10,

PageID # 2706-07; Goins Decl. Ex. 1, R. 110-10, PageID # 2716.
B.

Tennessee’s November 2014 General Election

Tennessee held a general election on November 4, 2014. Goins Decl. Ex. 6,
R. 110-10, PageID # 2733. The ballot for that election included the governor’s race,
in which incumbent Republican Governor Bill Haslam was running for reelection
against a Democrat and several third-party and independent candidates. Findings
and Conclusions ¶ 3, R. 119, PageID # 3015. The ballot also included referendums
on four legislatively-proposed amendments to the Tennessee Constitution. Findings
and Conclusions ¶¶ 4-5, R. 119, PageID # 3015-16. Amendment 1 proposed adding
the following language to article I of the Tennessee Constitution:
Nothing in this Constitution secures or protects a right to abortion or
requires the funding of an abortion. The people retain the right through
their elected state representatives and state senators to enact, amend, or
repeal statutes regarding abortion, including, but not limited to,
circumstances of pregnancy resulting from rape or incest or when
necessary to save the life of the mother.
10
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Id. Amendment 2 related to the selection of appellate judges; Amendment 3 to the
prohibition of a state income tax; and Amendment 4 to charitable gaming events.
Id.; see also Goins Decl. ¶ 11, R. 110-10, PageID # 2708-09.
Before the election, newspaper articles reported a statement by the Secretary
of State’s spokesperson advising that there was no requirement that voters first vote
for governor in order to have their votes on the proposed amendments counted.
Findings and Conclusions ¶ 20, R. 119, PageID # 3023.

This statement was

consistent with Coordinator Goins’s interpretation of the legislative amendment
clause, and with the guidance posted on the Secretary of State’s website and
otherwise made available to the public before previous elections. Goins Decl. ¶ 18,
R. 110-10, PageID # 2710-11; Thompson Decl. Exs. 2 and 4, R. 110-11,
PageID # 2769, 2780. When voters went to the polls during the 2014 election, all
registered and qualified voters were eligible to vote on the four proposed
amendments and would have expected their votes on the proposed amendments to
be counted, regardless of whether they had also voted for governor. Goins Decl.
¶ 18, R. 110-10, PageID # 2711.
Before the election, some proponents of Amendment 1 engaged in a campaign
to encourage Tennessee voters not only to vote “yes” on Amendment 1, but also to
abstain from voting for governor to decrease the threshold for ratification. Findings

11
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and Conclusions ¶ 21, R. 119, PageID # 3024. 3 Conversely, some opponents of
Amendment 1 encouraged voters to both vote “no” on Amendment 1 and to vote for
governor to increase the threshold for ratification. Id. There is no evidence,
however, that defendants participated in these efforts or acted in anything less than
good faith in interpreting and applying the legislative amendment clause in the
November 2014 election. Findings and Conclusions ¶ 24, R. 119, PageID # 3026.
In particular, there is no evidence that defendants intended to discriminate against
either opponents or proponents of Amendment 1.
The official results of the November 4, 2014 general election show that
1,430,117 individuals voted in the election. Findings and Conclusions ¶ 26, R. 119,
PageID # 3026-27.

Of those, 1,353,728 voters cast votes for governor, and

1,386,355 voters cast votes on Amendment 1.

Id.

Of the votes cast on

Amendment 1, 729,163 votes were cast in favor of the amendment, while 657,192
votes were cast against it. Id. The election marked the first time since the legislative
amendment clause was amended in 1953 that the number of votes cast on a proposed
constitutional amendment exceeded the number of votes cast for governor. Findings
and Conclusions ¶ 30, R. 119, PageID # 3027. In fact, the number of votes cast on

3

Plaintiffs presented no evidence that any voter actually abstained from voting for
governor simply to lower the threshold for ratification of Amendment 1.
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both Amendment 1 and Amendment 2 exceeded the number of votes cast for
governor. Goins Decl. ¶ 26, R. 110-10, PageID # 2713. 4
Based on the State’s longstanding interpretation of the legislative amendment
clause, Coordinator Goins determined that Amendment 1 had been approved and
ratified because the “yes” votes on the amendment exceeded both a majority of the
total votes cast on the amendment and a majority of the total votes cast for governor.
Findings and Conclusions ¶ 27, R. 119, PageID # 3027; Goins Decl. ¶¶ 22-25, R.
110-10, PageID # 2712-13. 5 Because more votes were cast on Amendment 1 than
for governor, the threshold for approval of Amendment 1 was higher than the
threshold for ratification. That meant that the decisive question for determining
whether Amendment 1 had passed was simply whether the amendment had received
more “yes” votes than “no” votes. Goins Decl. ¶ 26, R. 110-10, PageID # 2713.
Coordinator Goins determined that the other three proposed amendments on the

4

The percentage of voters voting for governor in the November 2014 election was
not unusually low, especially for an election involving an incumbent governor.
Goins Decl. ¶ 29, R. 110-10, PageID # 2714. In 2014, approximately 95% of voters
who voted in the election voted for governor, compared to 95% in 1998 and 97% in
2006, when incumbent governors were also up for reelection. Id.
5

The threshold for approval of Amendment 1 was a majority of the total votes cast
on the amendment, or 693,178. The threshold for ratification of the amendment was
a majority of the total votes cast for governor, or 676,865. Amendment 1 exceeded
the threshold for approval by 35,985 votes and for ratification by 52,298 votes.
Goins Decl. ¶¶ 23-26, R. 110-10, PageID # 2712-13.
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ballot had also passed, because they, too, had received “yes” votes exceeding both a
majority of the votes cast on the amendment and a majority of the votes cast for
governor. Goins Decl. ¶¶ 23-26, R. 110-10, PageID # 2712-13. 6 The results of the
election were certified on December 8, 2014. Goins Decl. Ex. 6, R. 110-10,
PageID # 2733.
C.

Plaintiffs’ Lawsuit

Plaintiffs are Tennessee voters who voted against Amendment 1 and for
governor in the November 2014 election. Findings and Conclusions ¶ 29, R. 119,
PageID # 3027. On November 7, 2014, plaintiffs filed a complaint under 42 U.S.C.
§ 1983 alleging that defendants’ method of determining whether Amendment 1 had
passed violated the Due Process Clause and Equal Protection Clause of the
Fourteenth Amendment. Findings and Conclusions ¶ 31, R. 119, PageID # 302728. Despite being aware of defendants’ interpretation of the legislative amendment
clause before the election, plaintiffs waited until three days after the election to file
suit. See, e.g., Rice Dep. 20:11-19, R. 110-6, PageID # 2341; Webster-Clair Dep.
11:6-11, 18:3-20, R. 110-1, PageID # 2250-51; Halloran Dep. 14:4-11, R. 110-4,
PageID # 2318.

6

As noted above, the number of votes on Amendment 2 also exceeded the number
of votes for governor. Amendment 2 was approved by a margin of 149,107 votes
and ratified by a margin of 155,323. Goins Decl. ¶ 23, R. 110-10, PageID # 2712.
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Plaintiffs did not assert any claims under Tennessee law, but their federal
claims rested heavily on the contention that defendants had misinterpreted the
legislative amendment clause. First Am. Compl. ¶¶ 5-7, R. 51, PageID # 584-85.
Plaintiffs alleged that the clause makes voting for governor a precondition to voting
on a constitutional amendment and that, consequently, the only “yes” votes on
Amendment 1 that should have counted toward ratification were those cast by voters
who also voted for governor. Id. Plaintiffs alleged that, because defendants’ method
was contrary to the Tennessee Constitution, it constituted a fundamentally unfair
election system in violation of the Due Process Clause; they further alleged that,
because defendants’ method allowed proponents of Amendment 1 to increase the
weight of their votes by abstaining from voting for governor, it diluted the votes of
opponents of Amendment 1 in violation of the Equal Protection Clause. First Am.
Compl. ¶¶ 10-13, R. 51, PageID # 586-88.
Among other relief, plaintiffs requested (i) a declaration that their
interpretation of the legislative amendment clause was correct; (ii) a declaration that
defendants’ method of determining whether Amendment 1 had passed violated the
Due Process Clause and Equal Protection Clause; and (iii) either an injunction
requiring defendants to recount the vote on Amendment 1 according to plaintiffs’
interpretation of the legislative amendment clause, or a declaration voiding the

15
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First Am. Compl., Prayer for Relief, R. 51,

PageID # 600.7
Defendants moved to dismiss plaintiffs’ complaint under Fed. R. Civ. P.
12(b)(1) and 12(b)(6) for lack of subject matter jurisdiction and failure to state a
claim. Mot. to Dismiss First Am. Compl., R. 52, PageID # 603-05. Defendants
argued that plaintiffs lacked Article III standing and failed to state a claim under
either the Due Process Clause or Equal Protection Clause; in the alternative,
defendants argued that the district court should certify the proper interpretation of
Tennessee’s legislative amendment clause to the Tennessee Supreme Court or
abstain under Railroad Commission of Texas v. Pullman Co., 312 U.S. 496 (1941).
Mem. Supp. Mot. to Dismiss First Am. Compl., R. 53, PageID # 676-708. The
district court denied the motion.

Mem. Denying Mot. to Dismiss, R. 62,

PageID # 764-85.
D.

State Court Declaratory Judgment Action

After the district court denied defendants’ motion to dismiss and declined to
allow the Tennessee courts to interpret the legislative amendment clause in the first
instance, the Secretary of State and Coordinator of Elections filed a declaratory
judgment action in Tennessee state court to obtain the state court’s interpretation of

7

Although defendants used the same method to determine whether all of the
proposed amendments that appeared on the ballot in the November 2014 election
had passed, plaintiffs only sought relief with respect to Amendment 1.
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that clause. See Hargett v. George (Hargett I), No. 44460, slip op. at 2 (Williamson
Ch. Ct. Apr. 21, 2016). 8 All of the plaintiffs in this action were named as defendants
in the state court action. See id. at 1.
On April 21, 2016, the state trial court granted summary judgment in favor of
Secretary Hargett and Coordinator Goins and held that the State’s interpretation of
the legislative amendment clause is correct. Hargett I, slip op. at 15-22. Plaintiffs’
did not appeal from that decision, and their time for doing so expired on August 10,
2016. See Hargett v. George (Hargett II), No. 44460 (Williamson Ch. Ct. Jul. 15,
2016); Tenn. R. App. P. 4(a)-(b).
E.

District Court’s Findings of Fact and Conclusions of Law

After discovery had concluded, the district court decided to hold a “bench trial
on the papers” and instructed the parties to submit proposed findings of fact and
conclusions of law along with supporting evidence. Pretrial Conf. Order, R. 104,
PageID # 2117.
Plaintiffs’ proposed findings of fact and conclusions of law departed from
their complaint in two significant respects: (i) for the first time, plaintiffs purported
to assert claims under the First Amendment that defendants’ method of determining
whether Amendment 1 had passed compelled opponents of Amendment 1 to vote
for governor and proponents of Amendment 1 to abstain from voting for governor;

8

Copies of the state court’s opinions are included in the addendum.
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and (ii) plaintiffs argued that a recount of the votes on Amendment 1 was no longer
possible due to purported deficiencies in the election data and requested that the
court instead void the election on Amendment 1. See Pls.’ Proposed Findings and
Conclusions ¶¶ 29, 90-97, 101-02, R. 112, PageID # 2859, 2884-89.
Defendants contended, among other things, that (i) plaintiffs lacked Article
III standing to assert their claims and had waived their First Amendment claims by
failing to assert them in their complaint; (ii) the court should abstain under Pullman,
especially now that a state declaratory judgment action was already pending; (iii)
plaintiffs had failed to establish a violation of the Due Process Clause, Equal
Protection Clause, or First Amendment; and (iv) plaintiffs were entitled to neither
the drastic remedy of voiding the election on Amendment 1, because they failed to
bring their challenge before the election, nor to a recount, because Tennessee voters
reasonably expected that all votes on the proposed amendments would be counted.
Defs.’ Proposed Findings and Conclusions ¶¶ 1-20, 43-69, 70-73, R. 110, PageID
# 2232-35, 2240-45; Defs.’ Trial Brief 25-31, 33-45, R. 111, PageID # 2824-30,
2832-44.
On April 22, 2016, one day after the Tennessee state court issued its summary
judgment order agreeing with the State’s interpretation of the legislative amendment
clause, the district court issued findings of fact and conclusions of law and an order
requiring defendants to recount the vote on Amendment 1.
18
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PageID # 3010-12; Findings and Conclusions, R. 119, PageID # 3013-63. As
relevant to this appeal, its conclusions were as follows.
Article III Standing. The district court rejected defendants’ argument that,
because the decisive threshold for determining whether Amendment 1 had passed
was simply a majority of the total votes cast on the amendment, plaintiffs had not
actually suffered the vote dilution injury they alleged, reasoning that this argument
“conflat[ed] standing with the merits of the case.” Findings and Conclusions 19, R.
119, PageID # 3030. The court also rejected defendants’ argument that, because
plaintiffs were not personally compelled to vote for governor or to abstain from
voting for governor, they lacked standing to assert their First Amendment claims.
Findings and Conclusions 20-21, R. 119, PageID # 3031-32.9
Abstention or Certification. The district court again declined to abstain under
Pullman or to certify the issue of the proper interpretation of the legislative
amendment clause to the Tennessee Supreme Court, reasoning that it had a “virtually
unflagging obligation” to exercise its jurisdiction and that resolution of the state-law
issue would not preclude the need to adjudicate plaintiffs’ federal claims. Findings
and Conclusions 23-26, R. 119, PageID # 3034-37 (internal quotation marks
omitted). While acknowledging that the state trial court had issued a decision “[j]ust

9

The district court also rejected defendants’ argument that plaintiffs had waived
their First Amendment claims. Findings and Conclusions 21-22, R. 119,
PageID # 3032-33.
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yesterday” agreeing with the State’s interpretation of the legislative amendment
clause, the court declined to follow that decision because it was subject to appellate
review and did not address the federal constitutional issues that were before the
district court. Id.
Interpretation of the Legislative Amendment Clause. The district court held
that plaintiffs’ interpretation of the legislative amendment clause, which would make
voting for governor a precondition to voting on a proposed amendment, was
consistent with the plain language of that provision and at least arguably supported
by legislative history and by dicta in the Tennessee Supreme Court’s decision in
Snow v. City of Memphis, 527 S.W.2d 55 (Tenn. 1975). Findings and Conclusions
28-36, R. 119, PageID # 3039-47. Although the court found that the State had long
interpreted the clause in the manner pressed by defendants, it nevertheless dismissed
as “inapposite” numerous Tennessee Supreme Court cases holding that an
interpretation long adopted by the State and accepted by the public will usually be
accepted as correct by Tennessee courts. Findings and Conclusions 9-11, 34-36, R.
119, PageID # 3020-22, 3045-47. The court also rejected defendants’ arguments
that plaintiffs’ interpretation would violate article IV, section 1, of the Tennessee
Constitution by imposing an additional qualification on voting, as well as the First
and Fourteenth Amendments to the U.S. Constitution by imposing a condition
precedent on voting. Findings and Conclusions 30-31, R. 119, PageID # 3041-42.
20
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Due Process and Equal Protection Claims. As an initial matter, the district
court concluded that plaintiffs’ claims should be evaluated under the AndersonBurdick balancing test, which weighs the plaintiffs’ asserted injury against the
interests justifying the burden.

Findings and Conclusions 37-38, R. 119,

PageID # 3048-49. It further concluded that the State’s interests in ensuring that
constitutional amendments are broadly supported and preventing small interest
groups from exerting undue influence on the State’s fundamental law to be
“laudatory goals and undeniably legitimate.” Id.
Turning to the Due Process Clause, the court held that defendants’ method of
determining whether Amendment 1 had passed was “fundamentally unfair,” because
that method “did not follow the clear language of the Tennessee Constitution.”
Findings and Conclusions 40, R. 119, PageID # 3051.

The court rejected

defendants’ argument that, even if defendants’ interpretation were erroneous, the
election still was not fundamentally unfair because defendants’ method was
consistent with voters’ expectations. Findings and Conclusions 40-41, R. 119,
PageID # 3051-52.
The court also held that, regardless of the correct interpretation of the
legislative amendment clause, defendants’ method of determining whether
Amendment 1 had passed impermissibly diluted votes in violation of the Equal
Protection Clause. Findings and Conclusions 42-49, R. 119, PageID # 3053-60. The
21
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court reasoned that, under defendants’ interpretation, “a vote on Amendment 1 from
anyone who voted for governor . . . had less value than a vote for Amendment 1 from
someone who did not vote for governor” and therefore violated the principle that all
votes should be valued equally. Findings and Conclusions 43-45, R. 119, PageID
# 3054-56. The court also found it problematic that defendants’ interpretation
allowed only proponents of Amendment 1 to shift the threshold for ratification and,
on that basis, distinguished this case from “instances of simple strategic voting” or
supermajority requirements that are constitutionally permissible. Findings and
Conclusions 48-49, R. 119, PageID # 3059-60 (internal quotation marks omitted).10
Remedy. The district court denied plaintiffs’ request to declare the legislative
amendment clause facially unconstitutional and instead held the provision invalid
only as applied in the election on Amendment 1. Findings and Conclusions 50, R.
119, PageID # 3061. Although plaintiffs had abandoned their request for a recount,
the court determined that the “necessary, fair, and workable” remedy was for
defendants to recount the vote on Amendment 1 according to the court’s
interpretation of the legislative amendment clause and deferred ruling on whether
the election should be voided until after the recount. Findings and Conclusions 50-

10

The court did not specifically rule on plaintiffs’ First Amendment claims but
instead discussed plaintiffs’ compelled voting and compelled abstention arguments
only in the context of its equal protection analysis.
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51, R. 119, PageID # 3061-62; Order, R. 118, PageID # 3011. The recount has been
stayed pending this appeal. Stay Order, R. 129, PageID # 3179-84.
SUMMARY OF ARGUMENT
The district court’s decision rests on compound legal errors, significantly
impinges on Tennessee’s sovereignty, and unduly interferes with Tennessee’s
regulation of its own elections. The recount injunction should be vacated and the
case remanded with instructions to enter judgment for defendants, or, in the
alternative, to abstain from ruling on plaintiffs’ federal claims until the Tennessee
courts have authoritatively construed the legislative amendment clause of the
Tennessee Constitution.
I.

The district court erred by interpreting the legislative amendment

clause to make voting for governor a precondition to voting on a proposed
constitutional amendment.
A.

Just one day before the district court issued its ruling, a

Tennessee trial court had rejected that interpretation and held that the State’s
interpretation was correct. Although the state court’s decision was not final for res
judicata purposes at the time of the district court’s decision, it became final before
this appeal and now binds plaintiffs from further litigating the proper interpretation
of the legislative amendment clause.
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Even if the state court’s interpretation were not binding on

plaintiffs, the district court erred and abused its discretion in refusing to allow
Tennessee courts to decide the proper interpretation of the legislative amendment
clause before ruling on plaintiffs’ federal claims. Because the Tennessee Supreme
Court has not yet authoritatively construed the approval and ratification requirement
of the legislative amendment clause, and because the resolution of that issue was
determinative of and substantially modified plaintiffs’ federal claims, abstention or
certification was warranted.
C.

The district court’s interpretation of the legislative amendment

clause was also wrong as a matter of statutory construction.

Defendants’

interpretation of the clause is the most natural reading of its plain language and is
consistent with the clause’s legislative history and its longstanding interpretation by
the State. Even if the district court’s contrary interpretation were plausible, it must
be rejected because it would conflict with another provision of the Tennessee
Constitution that prohibits additional qualifications on voting and would violate the
U.S. Constitution by imposing a condition precedent on voting.
II.

The district court also erred in holding that defendants’ interpretation

and application of the legislative amendment clause in the election on Amendment
1 violated the Due Process Clause and Equal Protection Clause.

24
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The district court held that defendants’ method of determining

whether Amendment 1 had passed constituted a fundamentally unfair election, in
violation of the Due Process Clause, because it violated state law. That holding
cannot stand. It was premised entirely on the district court’s flawed interpretation
of the legislative amendment clause. It was also erroneous because a state election
practice does not rise to the level of fundamental unfairness unless it departs from
previous election practice or otherwise upsets the reasonable reliance interests of
voters. Defendants’ method of determining whether Amendment 1 had passed was
entirely consistent with the expectations of Tennessee voters and therefore was not
fundamentally unfair.
B.

The district court held that defendants’ method of determining

whether Amendment 1 had passed violated the Equal Protection Clause because it
diluted the votes of plaintiffs and other voters who opposed Amendment 1 and voted
for governor. But plaintiffs’ votes were not diluted at all. Because the number of
votes cast on Amendment 1 exceeded the votes cast for governor, the threshold for
determining whether Amendment 1 had passed was simply whether it received more
“yes” votes than “no” votes, with each vote receiving exactly the same weight. In
any event, any dilution that occurred did not burden plaintiffs’ right to vote. It is
well settled that election practices such as supermajority requirements that dilute
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voting power in a referendum election are constitutionally permissible when, as here,
they do not discriminate against an identifiable class.
III.

Even if the district court’s holdings concerning the Due Process Clause

and Equal Protection Clause were correct, its recount injunction should still be
vacated. Tennessee voters went to the polls in November 2014 with the reasonable
expectation that a vote cast on a proposed constitutional amendment would be
counted, regardless of whether they voted for governor.

The recount would

contravene these reasonable expectations and disenfranchise voters who voted on a
proposed amendment but, for whatever reason, abstained from voting for governor.
STANDARD OF REVIEW
“In determining whether a district court has properly granted a permanent
injunction,” this Court “review[s] factual findings for clear error, legal conclusions
de novo, and the scope of injunctive relief for abuse of discretion.” Lee v. City of
Columbus, Ohio, 636 F.3d 245, 249 (6th Cir. 2011) (internal quotation marks
omitted).
A district court’s interpretation of state law is a legal conclusion that is
reviewed de novo. Doe v. Bredesen, 507 F.3d 998, 1003 (6th Cir. 2007).
A district court’s decision whether to abstain from deciding a question of state
law is also reviewed de novo, Rouse v. DaimlerChrysler Corp., 300 F.3d 711, 715
(6th Cir. 2002); Traughber v. Beauchane, 760 F.2d 673, 676 (6th Cir. 1985), while
26
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the decision whether to certify a question of state law to the state’s highest court is
reviewed for abuse of discretion, Watson v. Cartee, 817 F.3d 299, 302 (6th Cir.
2016).
ARGUMENT
I.

THE LEGISLATIVE AMENDMENT CLAUSE DOES NOT MAKE
VOTING FOR GOVERNOR A PRECONDITION TO VOTING ON A
PROPOSED CONSTITUTIONAL AMENDMENT.
The recount injunction rests entirely on the district court’s flawed

interpretation of the Tennessee Constitution. For three reasons, that interpretation
cannot stand. First, that interpretation was rejected by the Tennessee court in the
declaratory judgment action to which the plaintiffs were parties.

Apparently

satisfied with the state court’s decision, plaintiffs chose not to appeal it, and they are
therefore collaterally estopped from relitigating that issue in this appeal. Second, the
district court erred and abused its discretion in refusing to allow the Tennessee courts
to interpret the legislative amendment clause in the first instance. Third, the district
court’s interpretation is incorrect.
A.

Plaintiffs Are Bound by the State Court’s Interpretation of the
Legislative Amendment Clause Under Tennessee’s Collateral
Estoppel Doctrine.

In the declaratory judgment action to which all of the plaintiffs were parties,
the Tennessee state court squarely held that the legislative amendment clause “does
not restrict or precondition the right of a citizen to vote for or against a constitutional
27
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amendment upon that citizen also voting in the gubernatorial election.” Hargett I,
slip op. at 22. Defendants did not argue in the district court that the state court’s
decision had any preclusive effect on plaintiffs because, in Tennessee,11 a decision
is not final for collateral estoppel purposes until any appellate proceedings have
concluded or the time for appealing has elapsed. See Creech v. Addington, 281
S.W.3d 363, 377 (Tenn. 2009). 12
But plaintiffs did not appeal the state court’s decision, so it is now final and
bars plaintiffs from further litigating the proper interpretation of the legislative
amendment clause. Under Tennessee’s collateral estoppel doctrine, “when an issue
has been actually and necessarily determined in an earlier proceeding between the
parties, that determination is conclusive against the parties in subsequent
proceedings.” Mullins v. State, 294 S.W.3d 529, 535 (Tenn. 2009). The party
asserting collateral estoppel must prove: (i) “that the issue to be precluded is
identical to an issue decided in an earlier proceeding”; (ii) “that the issue . . . was
actually raised, litigated, and decided on the merits in the earlier proceeding”; (iii)

11

The preclusive effect of the state court’s decision in a federal court action is
governed by Tennessee law. Anderson v. City of Blue Ash, 798 F.3d 338, 350 (6th
Cir. 2015).

12

Res judicata or collateral estoppel may be raised for the first time on appeal when
the judgment giving rise to the defense did not become final until the appeal was
pending. Gooch v. Life Investors Ins. Co. of Am., 672 F.3d 402, 418-19 (6th Cir.
2012); Lesher v. Lavrich, 784 F.2d 193, 195-196 (6th Cir. 1986).
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“that the judgment in the earlier proceeding has become final”; (iv) “that the party
against whom collateral estoppel is asserted was a party or is in privity with a party
to the earlier proceeding”; and (v) that the party “had a full and fair opportunity in
the earlier proceeding to contest the issue now sought to be precluded.” Id.
Here, the requirements for collateral estoppel are easily satisfied. The proper
interpretation of the legislative amendment clause was the sole issue in the state
action, and that issue was decided on the merits when the state court granted
summary judgment. See Hargett I, slip op. at 22.13 That decision became final for
purposes of collateral estoppel on August 10, 2016, thirty days after the state court
denied plaintiffs’ motion to alter or amend its summary judgment order. See Hargett
II, slip op. at 10; Tenn. R. App. P. 4(a)-(b). All of the plaintiffs in this action were
defendants in the state court action, see Hargett I, slip op. at 1, and they had a full
and fair opportunity to litigate the proper interpretation of the legislative amendment
clause in those proceedings, including a right to appeal that they chose not to
exercise. Accordingly, the state court’s interpretation is conclusive and binds
plaintiffs in this appeal.

13

The state declaratory judgment action was commenced after the federal court
action, but because the state court was the first to reach a final judgment—indeed,
the federal court has yet to reach a final judgment since it deferred ruling on whether
to void the election—its decision is entitled to preclusive effect. See Westwood
Chem. Co. v. Kulick, 656 F.2d 1224, 1227 (6th Cir. 1981).
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The District Court Erred and Abused Its Discretion in Refusing to
Allow the Tennessee Courts to Interpret the Tennessee
Constitution.

If this Court concludes that plaintiffs are not bound by the state court’s
interpretation of Tennessee’s legislative amendment clause, it should still vacate the
recount injunction because the district court erred and abused its discretion in
refusing to abstain under Pullman or to certify that question of state law to the
Tennessee Supreme Court.
A federal court should abstain from deciding a question of state law when the
state law at issue is “‘fairly subject to an interpretation which will render unnecessary
or substantially modify the federal constitutional question.’” Babbitt v. United Farm
Workers Nat’l Union, 442 U.S. 289, 306 (1979) (quoting Harman v. Forssenius, 380
U.S. 528, 535 (1965)); see also Bellotti v. Baird, 428 U.S. 132, 147 (1976); Tyler v.
Collins, 709 F.2d 1106, 1108 (6th Cir. 1983). Abstention is required in these
circumstances “to avoid unnecessary friction in federal-state relations, interference
with important state functions, tentative decisions on questions of state law, and
premature constitutional adjudication.” Babbitt, 442 U.S. at 306 (internal quotation
marks omitted).
Similarly, Tennessee Supreme Court Rule 23 allows a federal court to certify
a question of Tennessee law when the issue “will be determinative of the cause” and
“there is no controlling precedent in the decisions of the Supreme Court of
30
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Like abstention, certification “avoids the potential for ‘friction-

generating error’ which exists whenever a federal court construes a state law in the
absence of any direction from the state courts,” Planned Parenthood of Cincinnati
Region v. Strickland, 531 F.3d 406, 411 (6th Cir. 2008), and “help[s] build a
cooperative judicial federalism,” Arizonans for Official English v. Arizona, 520 U.S.
43, 77 (1997) (internal quotation marks omitted). Certification also “protects
[Tennessee’s] sovereignty against encroachment from the federal courts.” Haley v.
Univ. of Tenn.-Knoxville, 188 S.W.3d 518, 524 (Tenn. 2006).
The decision below leaves no doubt that the district court’s interpretation of
the Tennessee Constitution was determinative of and substantially modified several
issues in this case. The district court’s due process holding depended entirely on its
conclusion that defendants “did not follow the clear language of the Tennessee
Constitution.” Findings and Conclusions 40, R. 119, PageID # 3051. So too did the
district court’s chosen remedy of requiring defendants to recount the votes on
Amendment 1 consistent with its interpretation of the legislative amendment clause.
The district court also acknowledged that the Tennessee Supreme Court has
never authoritatively construed the legislative amendment clause; the Tennessee
Supreme Court only briefly mentioned that clause in dicta in Snow v. City of
Memphis, 527 S.W.2d 55 (Tenn. 1975). Findings and Conclusions 33, R. 119,
PageID # 3044. And the district court could hardly deny that the legislative
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amendment clause is fairly subject to defendants’ interpretation, given that a
Tennessee state court had adopted that interpretation.
The district court’s insistence on forging ahead with its own construction of
the legislative amendment clause is particularly egregious given the obvious
sovereignty interests implicated by that provision. The legislative amendment
clause establishes one of only two methods by which Tennesseans may amend the
Tennessee Constitution, a document “embod[ying] fundamental values” that is the
“product of the sovereign will of Tennessee’s citizens.” Estate of Bell v. Shelby
Cnty. Health Care Corp., 318 S.W.3d 823, 835 (Tenn. 2010). The clause reflects a
decision of the “most fundamental sort for a sovereign entity.” Gregory v. Ashcroft,
501 U.S. 452, 460 (1991).

The district court’s failure to defer to the Tennessee

courts and thereby avoid creating inconsistent decisions and needless friction
between the federal and state courts was not only erroneous, but also an abuse of
discretion.
C.

The District Court Interpreted the Legislative Amendment Clause
Incorrectly.

When Tennessee courts interpret a provision of the Tennessee Constitution,
the primary goal is to construe it “in a way that gives the fullest possible effect to
the intent of the Tennesseans who adopted it.” Estate of Bell, 318 S.W.3d at 835.
The text of the provision is the best evidence of its purpose. See id. The text should
be construed “in a principled way that attributes plain and ordinary meaning to [its]
32
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words,” id., takes into account “what the people who ratified the provision thought
[those words] meant,” Martin v. Beer Bd. for City of Dickson, 908 S.W.2d 941, 947
(Tenn. Ct. App. 1995), and “render[s] every word operative,” Shelby Cnty. v. Hale,
292 S.W.2d 745, 749 (Tenn. 1956). Moreover, the court “must consider the entire
instrument” and “harmonize its various provisions in order to give effect to them
all.” Estate of Bell, 318 S.W.3d at 835. “No constitutional provision should be
construed to impair or destroy another provision.” Id.
The court must also take into account the provision’s “history, structure, and
[the] underlying values of the entire document,” id., and construe the provision
“reasonably in light of the practices and usages that were well-known when the
provision was passed.” Cleveland Surgery Ctr., L.P. v. Bradley Cnty. Mem’l Hosp.,
30 S.W.3d 278, 282 (Tenn. 2000) (internal quotation marks omitted). Accordingly,
a court may rely on “historical documents” and “constitutional convention
proceedings.” Id. (internal quotation marks omitted). 14
Importantly, the court must also consider how the constitutional provision has
been interpreted by the legislative and executive branches of the State. See State v.
Nashville Baseball Club, 154 S.W. 1151, 1154 (Tenn. 1913). “A construction of a

14

As the district court acknowledged, its findings concerning legislative history are
findings of legislative fact rather than adjudicative fact. Findings and Conclusions
3 n.1, R. 119, PageID # 3014. Consequently, they are subject to de novo review.
See, e.g., Lockhart v. McCree, 476 U.S. 162, 168 n.3 (1986); United States v.
Singleterry, 29 F.3d 733, 740 (1st Cir. 1994).
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statute or the Constitution, not emanating from judicial decision, but adopted by the
legislative or executive departments of the state, and long accepted by the various
agencies of government and the people, will usually be accepted as correct by the
courts.” Id.; see also Am. Civil Liberties Union of Tenn. v. Darnell, 195 S.W.3d 612,
626 n.12 (Tenn. 2006); Southern Ry. Co. v. Dunn, 483 S.W.2d 101, 103 (Tenn.
1972); Williams v. Carr, 404 S.W.2d 522, 529 (Tenn. 1966); LaFever v. Ware, 365
S.W.2d 44, 47 (Tenn. 1963); New England Mut. Life Ins. Co. v. Reece, 83 S.W.2d
238, 241 (Tenn. 1935); Derryberry v. State Bd. of Election Comm’rs, 266 S.W. 102,
105 (Tenn. 1924).
Application of these considerations establish that defendants’ interpretation
of the legislative amendment clause is correct and that the district court’s contrary
interpretation is untenable.
1.

The Plain Language Supports Defendants’ Interpretation.

The legislative amendment clause requires the legislature to submit a
proposed constitutional amendment “to the people,” and, “if the people shall approve
and ratify such amendment . . . by a majority of all the citizens of the State voting
for Governor, voting in [its] favor, such amendment . . . shall become part of th[e]
Constitution.” Tenn. Const. art. XI, § 3. Defendants’ interpretation is the most
natural reading of this plain language.
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First, the people must both “approve and ratify” an amendment. The use of
both terms signals that approval and ratification are two separate requirements; to
conclude otherwise would render the term “approve” meaningless, contrary to wellsettled principles of constitutional interpretation. See, e.g., Hale, 292 S.W.2d at 749.
Moreover, although “approve” and “ratify” both connote formal adoption, the term
“ratify” often refers specifically to “the last in a series of necessary steps or
consents.” Black’s Law Dictionary 1376 (9th ed. 2009).
The requirement that the people “approve” a constitutional amendment is
most naturally read to mean that the amendment must receive more than half of the
votes cast on the amendment. That reading is consistent with the common law rule
that a simple majority of the votes cast on a proposition is sufficient to carry it. See
67A C.J.S. Parliamentary Law § 7 (Westlaw 2016).
The requirement that the people “ratify” an amendment “by a majority of all
the citizens of the State voting for Governor, voting in [its] favor” is most naturally
read to mean that the amendment must be ratified by more than half of the total votes
cast in the gubernatorial election. The term majority means “a number that is more
than half of a total,” Black’s Law Dictionary, supra, at 1040. The phrase “of all the
citizens of the State voting for Governor” defines which total must be used to
calculate the required majority. And the phrase, “voting in [its] favor,” simply
makes clear that the requisite majority must be cast in favor of the amendment.
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Nothing in the plain language of the legislative amendment clause supports
the view that voting for governor is a precondition to voting on a proposed
amendment. To the contrary, the clause requires that the legislature submit proposed
amendments “to the people” and that “the people” approve and ratify them. “The
people” plainly refers to the entire general electorate, not to a subset of the electorate
consisting only of individuals who voted for governor.
Even if the plain language could plausibly be construed to make voting for
governor a precondition to voting on a proposed amendment, that interpretation must
be rejected because it would conflict with another provision of the Tennessee
Constitution and violate the U.S. Constitution. See Estate of Bell, 318 S.W.3d at
835; Green Party of Tenn. v. Hargett, 700 F.3d 816, 825 (6th Cir. 2012). Article IV,
section 1, of the Tennessee Constitution provides that every person meeting the
enumerated qualifications (which do not include voting for governor) “shall be
entitled to vote in all federal, state, and local elections held in the county or district
in which such person resides” and that “there shall be no other qualification attached
to the right of suffrage.” Tenn. Const. art. IV, § 1. The district court’s interpretation
runs headlong into that provision by imposing an additional qualification—i.e.,
voting for governor—on the right to vote on proposed constitutional amendments.
The district court countered that its interpretation “does not impose an
additional requirement on a citizen’s right to vote.” Findings and Conclusions 31,
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R. 119, PageID # 3042. But that ipse dixit defies common sense; requiring a voter
to vote for governor in order to vote on a proposed constitutional amendment plainly
deprives voters who do not vote for governor of their right under article IV, section
3, to vote in “all federal, state, and local elections.”
The district court’s interpretation also violates the voting rights of
Tennesseans under the U.S. Constitution. Courts have repeatedly invalidated state
laws imposing conditions precedent on voting because they impose a severe burden
on voters’ First and Fourteenth Amendment rights without furthering any
compelling state interest. See, e.g., Ayers-Schaffner v. DiStefano, 37 F.3d 726, 72731 (1st Cir. 1994) (holding that a state may not “condition the right to vote in one
election on whether that right was exercised in a preceding election”); Partnoy v.
Shelley, 277 F. Supp. 2d 1065, 1078-79 (S.D. Cal. 2003) (invalidating California law
conditioning right to vote for recalled official’s successor on having voted on recall
question); In re Hickenlooper, 312 P.3d 153, 155-60 (Colo. 2013) (invalidating
provision of Colorado Constitution similar to statute at issue in Partnoy).
The district court rejected this argument as well, first by positing that “having
each voter’s vote count equally on an issue” is a compelling interest, and then by
accusing defendants’ interpretation of imposing its own precondition. Findings and
Conclusions 31-32, R. 119, PageID # 3042-43. The first premise assumes that
defendants’ interpretation violates the Equal Protection Clause, but, as explained
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below, that is not the case. The second premise is also wrong. Defendants’
interpretation does not impose any precondition on the right to vote; it allows all
qualified voters to vote on a proposed amendment and counts each vote in
determining whether the amendment passed.
2.

The History of the Legislative Amendment Clause and Its
Longstanding Interpretation by the State Further Confirm
Defendants’ Interpretation.

The district court acknowledged that support for defendants’ interpretation of
the legislative amendment clause could be found in the legislative history of the
clause’s amendment in 1953 to replace the phrase “voting for representatives” with
“voting for Governor.” Findings and Conclusions ¶ 12, R. 119, PageID # 3018-20.
It nevertheless speculated that other statements by convention delegates could be
construed to support plaintiffs’ interpretation. Id. But while there are statements
making clear that delegates interpreted the legislative amendment clause to mean
that the threshold for ratification was a majority of the total votes cast for
representative (and not that voting for representative was a precondition to voting
on an amendment),15 there are no statements that even arguably support plaintiffs’
contrary interpretation.

15

For example, one delegate stated that, when he had favored an amendment, he
“advised [his] friends not to vote in uncontested legislative races because it would
give the amendment a better chance.” Dodd Decl. Ex. 22 at 854, R. 110-9,
PageID # 2623. Of course, that advice would have made little sense if a voter could
not vote on an amendment without voting for representative.
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More importantly, the district court agreed that the State has long interpreted
the legislative amendment clause to require ratification by a majority of the total
votes cast for representatives or governor and has never conditioned the right to vote
on a proposed amendment on having voted in the other election. Findings and
Conclusions ¶ 13, R. 119, PageID # 3020. Yet the district court deemed the State’s
longstanding interpretation of the legislative amendment clause irrelevant to its
proper interpretation, despite the Tennessee Supreme Court’s repeated directives
that “[a] construction of . . . the Constitution . . . adopted by the legislative or
executive departments of the state, and long accepted by the various agencies of
government and the people, will usually be accepted as correct by the courts.”
Nashville Baseball Club, 154 S.W. at 1154.
Remarkably, the district court even dismissed as “entirely inapposite” two
Tennessee Supreme Court cases applying this principle—Derryberry and Dunn—
solely because they construed the convention amendment clause of article XI,
section 3, and not the legislative amendment clause. Findings and Conclusions 3435, R. 119, PageID # 3045-46.16 But Derryberry and Dunn could not be more

16

Ironically, the district court acknowledged that the Tennessee Supreme Court’s
discussion of the first clause of article XI, section 3, in the background section of
Snow v. City of Memphis, 527 S.W.2d 55, 61 (Tenn. 1975), was dicta because the
issue before the court was the proper interpretation of the second clause, yet it relied
on that dicta as “persuasive” rather than ignoring it. Findings and Conclusions 33,
R. 119, PageID # 3044. In any event, that dicta does not support the district court’s
interpretation; it merely makes the obvious point that the ratification threshold is
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In Derryberry, the court interpreted the phrase, “when upon such

submission, a majority of all the votes cast shall be in favor of said proposition, then
delegates shall be chosen,” to mean that convention delegates should be chosen at a
separate election after voters had approved calling the convention. In reaching that
conclusion, the court gave “great weight” to the fact that the legislature had so
construed “this provision of our Constitution” for “nearly 45 years.” Derryberry,
266 S.W. at 105. In Dunn, the court interpreted the phrase, “No such convention
shall be held oftener than once in six years,” as referring to six years from the
commencement of the preceding convention, rather than its adjournment. Citing
Derryberry, the court “accept[ed] that construction” because “the Legislature twice
by its enactments ha[d] construed Article 11, Section 3, to allow a convention to be
convened less than six years after the adjournment of the previous one but more than
six years after it was convened” and noted that “[a] holding otherwise might work
great mischief.” Dunn, 483 S.W.2d at 103.
The district court should have followed these Tennessee Supreme Court
decisions in interpreting a novel issue of Tennessee law and accepted the State’s
longstanding interpretation of the legislative amendment clause as correct.

difficult to attain when voter turnout for governor greatly exceeds turnout for a
proposed amendment.
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DEFENDANTS’ METHOD OF DETERMINING WHETHER
AMENDMENT 1 HAD PASSED DID NOT VIOLATE THE DUE
PROCESS CLAUSE OR EQUAL PROTECTION CLAUSE OF THE
FOURTEENTH AMENDMENT.
Because the U.S. Constitution “leaves the conduct of state elections to the

states,” principles of federalism “limit the power of federal courts to intervene in
state elections.” Warf v. Bd. of Elections of Green Cnty., Ky., 619 F.3d 553, 559
(6th Cir. 2010) (internal quotation marks omitted). Accordingly, courts have “long
recognized that not every state election dispute implicates federal constitutional
rights.”

Id. (internal quotation marks omitted).

“[O]nly in extraordinary

circumstances will a challenge to a state . . . election rise to the level of a
constitutional deprivation.” Id. (internal quotation marks omitted); see also, e.g.,
Gonzalez-Cancel v. Partido Nuevo Progresista, 696 F.3d 115, 119 (6th Cir. 2012)
(state elections “are for the most part a preserve that lie[s] within the exclusive
competence of state courts” (internal quotation marks omitted)); Burton v. Georgia,
953 F.2d 1266, 1268 (11th Cir. 1992) (cautioning against “excessive entanglement
of federal courts in state elections”).
When this Court is presented with a federal constitutional challenge to a state
election law or practice, it applies the so-called Anderson-Burdick framework,17

17

The Anderson-Burdick framework derives from the Supreme Court’s decisions in
Anderson v. Celebrezze, 460 U.S. 780 (1983), and Burdick v. Takushi, 504 U.S. 428
(1992).
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which reflects the deference owed by federal courts to a state’s authority to regulate
its own elections. See Ohio Democratic Party v. Husted, ___ F.3d ___, No. 163561, 2016 WL 4437605, at *4 (6th Cir. Aug. 23, 2016). Under that framework, the
court must first consider the “character and magnitude” of the injury to the plaintiff’s
right to vote, then “identify and evaluate the precise interests put forward by the
State as justifications for the burden,” and finally “determine the legitimacy and
strength of each of those interests and consider the extent to which those interests
make it necessary to burden the plaintiff’s rights.” Id. (internal quotation marks
omitted); see also Ohio Council 8 Am. Fed’n of State v. Husted, 814 F.3d 329, 33435 (6th Cir. 2016); Green Party of Tenn. v. Hargett, 767 F.3d 533, 545-46 (6th Cir.
2014); Obama for Am. v. Husted, 697 F.3d 423, 429 (6th Cir. 2012).
The level of scrutiny to be applied in this balancing approach varies with the
burden imposed on the plaintiff’s right to vote. Ohio Democratic Party, 2016 WL
4437604, at *4.18 State laws or practices that are only “minimally burdensome and
nondiscriminatory . . . are subject to a less-searching examination closer to rational
basis,” and “the State’s important regulatory interests are generally sufficient to
justify the restrictions.” Id. (internal quotation marks omitted). When the burden is
severe, on the other hand, the regulation will survive “only if narrowly drawn to

18

A district court’s conclusion regarding the degree of burden on a plaintiff’s right
to vote is “not a factual finding, but a legal determination subject to de novo review.”
Ohio Democratic Party, 2016 WL 4437605, at *5.
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advance a state interest of compelling importance.” Id. (internal quotation marks
omitted). “Regulations falling somewhere in between . . . require a ‘flexible’
analysis, weighing the burden on the plaintiffs against the state’s asserted interest
and chosen means of pursuing it.” Id. (internal quotation marks omitted).
A.

Defendants’ Method of Determining Whether Amendment 1 Had
Passed Did Not Violate the Due Process Clause.

One of the rare instances in which a federal court may intervene in a state
election is when the election is so fundamentally unfair that it violates the
substantive component of the Due Process Clause. Warf, 619 F.3d at 559; GonzalezCancel, 696 F.3d at 119; Bennett v. Yoshina, 140 F.3d 1218, 1226 (9th Cir. 1998).
“Such an exceptional case may arise, for example, if a state employs non-uniform
rules, standards and procedures[] that result in significant disenfranchisement and
vote dilution, or significantly departs from previous state election practice.” Warf,
619 F.3d 553, 559 (6th Cir. 2010) (internal quotation marks and citation omitted).
Federal courts may not intervene, however, to correct “garden variety election
regularities.” Id. (internal quotation marks omitted).
The district court held that defendants’ method of determining whether
Amendment 1 had passed was fundamentally unfair, and therefore violated the Due
Process Clause, because it “did not follow the clear language of the Tennessee
Constitution.” Findings and Conclusions 40, R. 119, PageID # 3051. That holding
was incorrect for two independent reasons. First, that holding is premised entirely
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on the district court’s erroneous view that the legislative amendment clause makes
voting for governor a precondition to voting on a proposed amendment.

As

explained above, however, that view is untenable. Defendants correctly interpreted
and applied the legislative amendment clause in the election on Amendment 1, and
the district court’s conclusion that defendants violated the Due Process Clause
because they misinterpreted that provision should be reversed for that reason alone.
Second, even if defendants had misinterpreted the Tennessee Constitution, the
district court’s due process holding was still erroneous. It is simply not the case that
any election practice that contravenes state law in some respect necessarily results
in a fundamentally unfair election. The critical inquiry in determining whether a
state election practice violates substantive due process is not whether the practice
violates state law, but rather whether it is flawed “to the level of fundamental
unfairness.” Warf, 619 F.3d at 559. Sixth Circuit precedent and cases from other
circuits make clear that, to rise to the level of fundamental unfairness, an official
election procedure must lack uniformity, depart from previous election practice, or
otherwise upset the expectations or reliance interests of voters. See, e.g., Warf, 619
F.3d at 559 (fundamental unfairness may occur if a state “employs non-uniform
rules, standards and procedures” or “significantly departs from previous state
election practice”); Bennett, 140 F.3d at 1226-27 (plaintiff must prove “likely
reliance by voters on an established election procedure” and “significant
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disenfranchisement that results from a change in the election procedures”); Roe v.
Alabama, 43 F.3d 574, 581 (11th Cir. 1995) (per curiam) (failure to exclude
contested absentee ballots fundamentally unfair because it would ‘constitute a postelection departure from previous practice”); Griffin v. Burns, 570 F.2d 1065, 107879 (1st Cir. 1978) (post-election invalidation of absentee ballots fundamentally
unfair because it contravened reasonable expectations of voters).
The Eleventh Circuit’s decision in Roe and the First Circuit’s decision in
Griffin are particularly instructive. In those cases, the challenged election practices
had actually been ordered by the state courts based on their interpretation of state
law, but the practices nevertheless rose to the level of fundamental unfairness
because they were inconsistent with the States’ previous interpretation and
application of state law and therefore contravened the reasonable expectations of
voters. See Roe, 43 F.3d at 578, 580-82; Griffin, 570 F.2d at 1074-79.
Here, even assuming that defendants somehow violated the Tennessee
Constitution, their method of determining whether Amendment 1 passed did not rise
to the level of a fundamentally unfair election because that method was applied
uniformly to all four of the proposed amendments in the November 2014 election,
adhered to the State’s practice in previous elections, and was consistent with the
expectations and reliance interests of voters. Indeed, voters cast their votes in that
election with the reasonable expectation that all votes cast on proposed
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constitutional amendments would be counted, regardless of whether those voters had
also voted for governor. It was not unfair in the least, much less fundamentally
unfair, for defendants to tabulate the votes on Amendment 1 in a manner that
respected those expectations. As detailed below, see pp. 58-60, infra, if anything, it
is the district court’s recount remedy that would render the election on Amendment
1 fundamentally unfair.
B.

Defendants’ Method of Determining Whether Amendment 1 Had
Passed Did Not Violate the Equal Protection Clause.

The district court also erred in holding that, regardless of the proper
interpretation of the Tennessee Constitution, defendants’ method of determining
whether Amendment 1 had passed violated the Equal Protection Clause because it
impermissibly diluted the votes of plaintiffs and other voters who voted against
Amendment 1.
1.

Plaintiffs Votes Were Not Diluted.

The district court’s equal protection holding was erroneous because it rested
on a misunderstanding of how the approval and ratification requirement of the
legislative amendment clause actually operates.

That clause requires that an

amendment must be both approved, by receiving more “yes” votes than “no” votes,
and ratified, by receiving “yes” votes constituting a majority of the total votes cast
for governor. Because more votes were cast on Amendment 1 than were cast for
governor, the threshold for approval of the amendment was higher than the threshold
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for ratification, and its passage therefore hinged on whether the amendment received
more “yes” votes than “no” votes.
But the district court repeatedly conflated the “threshold for passage” of
Amendment 1 with the threshold for ratification, see Findings and Conclusions 4344, R. 119, PageID # 3054-55.

The district court’s ultimate conclusion that

plaintiffs’ votes were “diluted” depended on this misunderstanding of the relevant
threshold for passage of Amendment 1. For example, the district court assumed that
plaintiffs’ votes “were not given the same weight as those who voted for Amendment
1 but did not vote in the governor’s race” because “voters who did not vote in the
Governor’s race but who voted on Amendment 1 effectively lowered the requisite
threshold [for] passage of Amendment 1.” Findings and Conclusions 43, R. 119,
PageID # 3054.
This assumption ignores that the threshold for passage can never fall below a
majority of the votes cast on the amendment. As soon as the number of votes cast
on the amendment exceeds the number of votes cast for governor, passage of the
amendment hinges on a simple comparison of “yes” votes to “no” votes, in which
each vote is weighed the same and has the same power to affect the outcome of the
election. Because that is precisely what occurred in the election on Amendment 1,
plaintiffs’ votes were not in fact diluted as described by the district court. Since
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there is no basis for the district court’s holding that defendants violated the Equal
Protection Clause, that holding should be reversed. 19
2.

Even If Vote Dilution Occurred, It Did Not Burden
Plaintiffs’ Right to Vote.

Plaintiffs claim that defendants’ method of determining whether Amendment
1 passed violated the Equal Protection Clause because it diluted their votes in
violation of the “one person, one vote” principle articulated in Reynolds v. Sims, 377
U.S. 533, 558 (1964). The Supreme Court has made clear, however, that the “one
person, one vote” principle is intended to ensure “equality of representation,” not
equality of the voting power of individual voters. Evenwel v. Abbott, 136 S. Ct.
1120, 1131 (2016); see also Town of Lockport, N.Y. v. Citizens for Community
Action at Local Level, Inc., 430 U.S. 259, 265 (1977). Consequently, “[t]he equal
protection principles applicable in gauging the fairness of an election involving the
choice of legislative representatives” are of “limited relevance” in evaluating vote

19

Defendants argued below that, because plaintiffs’ alleged injury-in-fact for
purposes of Article III standing—that “their individual votes [were] not . . . counted
and valued the same way as other votes,” Pls.’ Opp. Mot. Dismiss First Am. Compl.
10, R. 57, PageID # 725—did not occur, they lacked standing to assert their votedilution claim and other claims resting on that same injury. See Defs.’ Proposed
Findings and Conclusions 21, R. 110, PageID # 2233. The district court found that
this argument conflated standing with weakness on the merits. Findings and
Conclusions 19, R. 119, PageID # 3030. But, whether viewed as a lack of injury-infact or a failure to establish their vote-dilution claim, plaintiffs’ inability to prove
that their votes were weighed any differently than those of other voters who cast
votes on Amendment 1 is fatal to their claim under the Equal Protection Clause.
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dilution challenges in the context of a “single-shot referendum.” Town of Lockport,
430 U.S. at 266.
When a state or local election practice is challenged as vote dilution in the
context of a referendum election, heightened scrutiny is warranted under the Equal
Protection Clause only if the practice invidiously discriminates against an
identifiable class. See Town of Lockport, 430 U.S. at 268-73; Tigrett v. Cooper, 855
F. Supp. 2d 733, 755-57 (W.D. Tenn. 2012); see also Tigrett v. Cooper, 7 F. Supp.
3d 792, 798-801 (W.D. Tenn. 2014), appeal dismissed as moot by Tigrett v. Cooper,
595 F. App’x 554 (6th Cir. 2014). Consistent with this principle, courts have long
upheld under rational basis review supermajority requirements and other nondiscriminatory regulations that dilute the voting strength of some voters. See, e.g.,
Gordon v. Lance, 403 U.S. 1, 4-8 (1971).
In Gordon, the Supreme Court considered an equal protection challenge to a
West Virginia law providing that political subdivisions of the State could not incur
bonded indebtedness or increase tax rates without the approval of 60% of voters in
a referendum election. 403 U.S. at 2. While acknowledging that “any departure
from strict majority rule gives disproportionate power to the minority,” the Court
nonetheless upheld the West Virginia law because it did not “discriminate against or
authorize discrimination against any identifiable class.” Id. at 6-7. Moreover, the
Court saw “no constitutional distinction between the 60% requirement . . . and a state
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requirement that a given issue be approved by a majority of all registered voters.”
Id. at 7-8 (citing Clay v. Thornton, 169 S.E.2d 617 (S.C. 1969), appeal dismissed
sub nom. Turner v. Clay, 397 U.S. 39 (1970)).
Lower courts have followed Gordon in upholding similar state and local
requirements under rational basis review. In Walker v. Exeter Region Cooperative
School District, 284 F.3d 42 (1st Cir. 2002), for example, the First Circuit upheld
New Hampshire’s supermajority requirement for local bond issues. 284 F.3d at 47.
The court “assum[ed] . . . that [New Hampshire’s] purpose was to weight voting and
affect outcomes,” but made clear that “this does not, standing alone, condemn the
measure or invite some form of special scrutiny.” Id. Other decisions are of a piece.
See, e.g., Brady v. Ohman, 153 F.3d 726 (10th Cir. 1998) (table) (upholding
Wyoming constitutional provision requiring popular initiative to receive majority of
votes cast in general election); Gray v. Town of Darien, 927 F.2d 69, 70-72 (2d Cir.
1991) (upholding local law allowing voters to overturn action of town council if
majority of voters in referendum election vote “no” and those votes exceed 25% of
town’s eligible voters); Hall v. Thornton, 445 F.2d 834, 835 (4th Cir. 1971) (per
curiam) (upholding South Carolina constitutional provision conditioning
incorporation on affirmative vote of majority of voter-eligible population).
Although none of these cases explicitly applied the Anderson-Burdick
framework, they make clear that vote dilution in a referendum election, standing
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alone, does not sufficiently burden the right to vote to trigger heightened scrutiny.
A constitutionally-significant burden exists only if the dilution invidiously
discriminates against an identifiable class.
3.

Defendants’ Method of Determining Whether Amendment 1
Had Passed Did Not Discriminate Against Any Identifiable
Class and Easily Survives Rational Basis Review.

Defendants’ interpretation and application of the legislative amendment
clause in the election on Amendment 1 was not materially different from the
supermajority requirements that have long been upheld against equal protection
challenges.

The ratification requirement establishes a higher, supermajority,

threshold for passage when fewer votes are cast on the amendment than for governor.
The requirement applies to all proposed constitutional amendments, regardless of
subject matter or which group is supporting or opposing the amendment. Indeed,
the requirement applied equally to all four proposed constitutional amendments on
the ballot in the November 2014 election, and the district court specifically found
that defendants acted in good faith when they applied the requirement in determining
whether Amendment 1 had passed.

Findings and Conclusions ¶ 24, R. 119,

PageID # 3026.
Because the approval and ratification requirement is non-discriminatory, any
resulting vote dilution is not sufficiently burdensome to trigger heightened scrutiny.
Instead, the requirement is subject to essentially rational basis review and must be
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upheld because the State “can identify important regulatory interests that [it]
further[s].” Green Party of Tenn., 767 F.3d at 546 (internal quotation marks
omitted).

The delegates who adopted the current version of the legislative

amendment clause intended the approval and ratification requirement to ensure that
constitutional amendments are broadly supported and to prevent small interest
groups from exerting undue influence on the State’s fundamental law. See p. 7,
supra. Those interests are undoubtedly important, if not compelling. See, e.g.,
Brady, 153 F.3d at 726 (holding that Wyoming had an “important if not compelling
interest in assuring that [an] initiative or referendum is supported by more than the
majority of those voting upon the particular initiative or referendum” and in
minimizing the prospect for abuse by “relatively small special interest group[s]”
(internal quotation marks omitted)); Taxpayers United for Assessment Cuts v. Austin,
994 F.2d 291, 297 (6th Cir. 1993) (concluding that Michigan had “strong interest”
in ensuring sufficient public support for ballot initiatives and upholding requirement
that initiatives obtain signatures totaling 8% of votes cast in last gubernatorial
election).
The approval and ratification requirement, moreover, furthers those important
interests. The election for governor typically generates broad interest among voters,
making a majority of the total number of votes cast in that election a good measure
of the minimum degree of support needed to make a change to Tennessee’s
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fundamental law. To be sure, the State could have furthered its interests in a number
of ways—for example, by requiring that a proposed amendment receive more than
half of the total votes cast in the election or of the total number of eligible voters—
but its chosen means strikes an important balance between preserving the legislative
method as a viable alternative to the convention method while ensuring that it will
not be too easy for an amendment to pass. In any event, all that matters for purposes
of rational basis review is that the State’s chosen means was a rational one. See,
e.g., Heller v. Doe by Doe, 509 U.S. 312, 330 (1993).
4.

The District Court’s Equal Protection Analysis Was Flawed.

Although the district court acknowledged that the “one person, one vote”
principle “does not fully transfer” to referendum elections, it nevertheless applied
heightened scrutiny in evaluating plaintiffs’ vote dilution claim. Findings and
Conclusions 38, 45, R. 119, PageID # 3049, 3056. Its reason for doing so is not
entirely clear, but appears premised on its view that the legislative amendment clause
allowed “voters on only one side of an issue (here the voters who favored
Amendment 1) to shift the threshold for ratification” and thereby discriminated
against and burdened the voting rights of opponents of Amendment 1. Findings and
Conclusions 38, 49, R. 119, PageID # 3049, 3060 (internal quotation marks omitted).
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That premise, however, is factually incorrect and, in any event, provides no basis for
applying heightened scrutiny or finding an equal protection violation. 20
First, the notion that the legislative amendment clause allows “voters on only
one side of an issue . . . to shift the threshold for ratification” is wrong. The threshold
for ratification hinges on the number of votes for governor. To be sure, proponents
of an amendment can shift that threshold by abstaining from voting for governor,
but opponents of an amendment can also shift that threshold by voting for governor.
If anything, because the threshold for passage of an amendment can never fall below
a majority of the votes cast on the amendment, opponents of an amendment have a
greater ability to increase that threshold than proponents of an amendment to
decrease the threshold.
But, of course, the whole point of the ratification threshold is to make it
difficult for a proposed constitutional amendment to pass. In that sense, the
ratification requirement is no different from supermajority requirements that give
disproportionate power to the minority. See, e.g., Walker, 284 F.3d at 47 (“All super-

20

Even if plaintiffs could establish that the legislative amendment clause has a
disproportionate impact on an amendment’s opponents, their vote dilution claim
would still fail because they cannot show that the State intended to discriminate
against that group. See, e.g., Smith v. Boyle, 144 F.3d 1060, 1064 (7th Cir. 1998)
(noting, in the context of a vote dilution claim, that “to be actionable a denial of
equal protection must be intentional” and that “disparate impact—a law’s
unintentionally bearing harder on one group than another—is not a permissible basis
for finding a denial of equal protection” (emphasis in original)).
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majority requirements ‘dilute’ the votes of those who would win if a bare majority
sufficed.”). The mere fact that a supermajority requirement gives disproportionate
power to a proposal’s opponents, however, does not mean that it invidiously
discriminates against the proposal’s supporters. See, e.g., Matter of Contest of a
Certain Special Election, 659 P.2d 1294, 1296 (Ariz. Ct. App. 1982) (Gordon v.
Lance stands for the proposition that “unless they are in some manner otherwise
identified, the proponents of a bond issue are not themselves such an ‘identifiable
class,’ or a ‘discrete and insular minority’”).
Second, there is no legal support for the district court’s apparent view that the
legislative amendment clause is constitutionality problematic because it allows
voters to vote strategically. In fact, at least one court has expressly rejected that
notion. See Dudum v. City and Cnty. of S.F., No. 10-11504, 2010 WL 3619709, at
*11 (N.D. Cal. Sept. 9, 2010) (agreeing that San Francisco’s instant runoff system
encourages strategic voting but holding that “[t]he fact that an election scheme may
incentivize strategic voting surely does not operate as a severe burden on the
franchise” (emphasis omitted)), aff’d by Dudum v. Arntz, 640 F.3d 1098 (9th Cir.
2011).
To hold otherwise would call into question many commonplace election
practices. For example, “bullet voting” in at-large elections—the practice of voting
for fewer candidates than are being elected—is a strategy designed to dilute the
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effect of other votes and thereby increase the likelihood that the voter’s preferred
candidate or candidates will win. See, e.g., Thornburg v. Gingles, 478 U.S. 30, 38
n.5 (1986); Clay v. Bd. of Educ. of City of St. Louis, 90 F.3d 1357, 1359 (8th Cir.
1996); Montes v. City of Yakima, 40 F. Supp. 3d 1377, 1411 (E.D. Wash. 2014);
Reed v. Town of Babylon, 914 F. Supp. 843, 849 & n.2 (E.D.N.Y. 1996); Black’s
Law Dictionary, supra, at 1711.

Far from suggesting that bullet voting is

unconstitutional vote dilution, courts have instead long condoned the practice as a
way for minorities to aggregate and exercise their political power. See, e.g.,
Thornburg, 478 U.S. at 38 n.5; Westwego Citizens for Better Gov’t v. City of
Westwego, 946 F.2d 1009, 1113 & n.3 (5th Cir. 1991); Reed, 914 F. Supp. at 849 &
n.2.
The district court strained to distinguish the issue presented in this case from
the practice of bullet voting: “the decision to bullet vote . . . is available to any and
all voters,” while, here, “only those voters who favored Amendment 1 had the option
to forgo voting for governor and thereby increase the weight of their vote on
Amendment 1.” Findings and Conclusions 47, R. 119, PageID # 3058. But that
distinction is illusory.

As explained above, to the extent that the legislative

amendment clause permits strategic voting, it allows both proponents and opponents
of a proposed amendment to affect the threshold for ratification.
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The court also posited that, unlike bullet voting, the legislative amendment
clause “affected two separate races,” by making it “likely” that Amendment 1
supporters abstained from voting for governor and that opponents “felt compelled to
vote for governor.” Findings and Conclusions 46, R. 119, PageID # 3057. Even if
that distinction were constitutionally relevant, there is no evidence that any voter in
the November 2014 election actually voted in a particular manner in the
gubernatorial election to influence the referendum on Amendment 1.
Regardless, the district court’s flawed interpretation of the legislative
amendment clause creates a far more problematic link between the two elections: it
would affirmatively require voters wishing to vote on a proposed amendment to vote
for governor. That interpretation would unquestionably deprive those voters of their
right to abstain from voting for governor—a right that a voter might choose to
exercise for any number of reasons, including disinterest or a conscientious inability
to support any of the candidates. See, e.g., Hickenlooper, 312 P.3d at 158 (“[T]he
First Amendment protects voters’ ‘right to refrain from speaking at all.’” (quoting
Wooley v. Maynard, 430 U.S. 705, 714 (1977)). And it would impermissibly burden
their right to vote on the proposed amendment. See Ayers-Schaffner, 37 F.3d at 72731; Partnoy, 277 F. Supp. 2d at 1078-79; Hickenlooper, 312 P.3d at 159-60. While
there is no authority for the district court’s view that an election practice that merely
creates an incentive for strategic voting in another election is unconstitutional, ample
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authority makes clear that the condition precedent imposed under the district court’s
interpretation would violate the First and Fourteenth Amendments. See p. 37, supra.
Third, even if the district court’s application of heightened scrutiny could be
justified, the court still erred by failing to engage in the flexible weighing analysis
required under the Anderson-Burdick framework. The district court acknowledged
that the interests underlying the approval and ratification requirement are
“undeniably legitimate,” Findings and Conclusions 38, R. 119, PageID # 3049, but
it did not meaningfully consider “the extent to which those interests make it
necessary to burden the plaintiffs’ rights,” Burdick, 504 U.S. at 434. Had it properly
engaged in that analysis, it would have had to conclude that any burden resulting
from the approval and ratification requirement is necessary to ensure that amending
the Tennessee Constitution pursuant to the legislative method is not too easy or too
readily influenced by small interest groups, and yet not so difficult that it can never
be accomplished. The legislative amendment clause achieves these goals while
preserving the rights of all qualified voters to vote on a proposed constitutional
amendment and to abstain from voting for governor.
III.

THE DISTRICT COURT’S RECOUNT INJUNCTION CREATES
RATHER THAN REMEDIES A CONSTITUTIONAL VIOLATION.
The district court ordered defendants to recount the votes on Amendment 1

even though plaintiffs had abandoned their earlier request for a recount and were
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seeking to instead have the election on Amendment 1 declared void. 21 Findings and
Conclusions 49-51, R. 119, PageID # 3060-62. The recount injunction should be
vacated because it rests on two demonstrably erroneous legal conclusions—namely,
that the legislative amendment clause makes voting for governor a precondition to
voting on a constitutional amendment, see pp. 32-40, supra, and that defendants’
contrary interpretation of that provision, as applied in the referendum on
Amendment 1, violated the Due Process and Equal Protection Clauses, see pp. 4158, supra.
Even if those legal conclusions were correct, the injunction should be vacated
because the ordered recount would itself violate the U.S. Constitution by completely
disenfranchising Tennessee voters who, in reasonable reliance on the State’s good
faith interpretation of the legislative amendment clause, voted on Amendment 1
without first voting for governor. As detailed above, see pp. 44-45, supra, courts
have repeatedly held that such after-the-fact disenfranchisement is fundamentally
unfair and therefore violates the Due Process Clause. See, e.g., Roe, 43 F.3d at 581;
Griffin, 570 F.2d at 1075-76.

21

Plaintiffs are not entitled to the extreme remedy of voiding the election on
Amendment 1, either, because they could have, but did not, challenge the State’s
interpretation of the legislative amendment clause before the election instead of
waiting to see how Amendment 1 fared. See, e.g., Soules v. Kauaians for Nukolii
Campaign Comm., 849 F.2d 1176, 1180 (9th Cir. 1988); Hendon v. N.C. State Bd.
of Elections, 710 F.2d 177, 182 (4th Cir. 1983).
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There can be no dispute that the State has long interpreted the legislative
amendment clause to allow all qualified voters to vote on proposed amendments,
regardless of whether they first voted for governor, and had informed voters just
before the November 2014 election that they were not required to vote for governor
in order to have their votes on the proposed amendments counted. Findings and
Conclusions ¶¶ 13-20, R. 119, PageID # 3020-23. Consequently, Tennessee voters
who went to the polls in the November 2014 election would have reasonably
expected that, when they voted on a proposed amendment, their votes would be
counted even if they abstained from voting for governor.
The recount injunction flouts these reasonable expectation, in violation of the
Due Process Clause, and deprives voters of the opportunity to express their true
preferences on whether the proposed amendment should become part of Tennessee’s
Constitution. A question of such fundamental importance to the State of Tennessee
should be decided by Tennessee voters, not determined by a federal court’s
counterfactual manipulation of election results.
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CONCLUSION
For the foregoing reasons, this Court should vacate the injunction granted by
the district court and remand the case to the district court with instructions to enter
judgment for defendants either for lack of subject matter jurisdiction or failure to
establish a violation of the U.S. Constitution or, in the alternative, to at least allow
the Tennessee courts to decide the proper interpretation of the legislative amendment
clause in the first instance.
Respectfully submitted,
HERBERT H. SLATERY III
Attorney General and Reporter
ANDRÉE S. BLUMSTEIN
Solicitor General
/s/ Sarah K. Campbell
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TENNESSEE CONSTITUTION, ARTICLE XI, § 3
Amendments to the Constitution. — Any amendment or amendments to this
Constitution may be proposed in the Senate or House of Representatives, and if the
same shall be agreed to by a majority of all the members elected to each of the two
houses, such proposed amendment or amendments shall be entered on their journals
with the yeas and nays thereon, and referred to the general assembly then next to be
chosen; and shall be published six months previous to the time of making such
choice; and if in the general assembly then next chosen as aforesaid, such proposed
amendment or amendments shall be agreed to by two-thirds of all the members
elected to each house, then it shall be the duty of the general assembly to submit
such proposed amendment or amendments to the people at the next general election
in which a Governor is to be chosen. And if the people shall approve and ratify such
amendment or amendments by a majority of all the citizens of the State voting for
Governor, voting in their favor, such amendment or amendments shall become a part
of this Constitution. When any amendment or amendments to the Constitution shall
be proposed in pursuance of the foregoing provisions the same shall at each of said
sessions be read three times on three several days in each house.
The Legislature shall have the right by law to submit to the people, at any
general election, the question of calling a convention to alter, reform, or abolish this
Constitution, or to alter, reform or abolish any specified part or parts of it; and when,
upon such submission, a majority of all the voters voting upon the proposal
submitted shall approve the proposal to call a convention, the delegates to such
convention shall be chosen at the next general election and the convention shall
assemble for the consideration of such proposals as shall have received a favorable
vote in said election, in such mode and manner as shall be prescribed. No change
in, or amendment to, this Constitution proposed by such convention shall become
effective, unless within the limitations of the call of the convention, and unless
approved and ratified by a majority of the qualified voters voting separately on such
change or amendment at an election to be held in such manner and on such date as
may be fixed by the convention. No such convention shall be held oftener than once
in six years.
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