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INTRODUCTION
In the words of the district court, the proper construction of the legislative
amendment clause of the Tennessee Constitution is “at the center” of this case.
Findings and Conclusions 3, R. 119, PageID# 3014 (emphasis added). Yet the
district court refused to certify that crucial and dispositive question of state law to
the Tennessee Supreme Court, refused to exercise Pullman abstention, and then
declined to give effect to a lower Tennessee court decision that is controlling on the
question and is now binding on the plaintiffs in this case.
The proper interpretation of the legislative amendment clause is now at the
center of this appeal.

Encroaching radically on Tennessee’s sovereignty and

interfering significantly with Tennessee’s administration of Tennessee elections, the
district court indulged its own erroneous interpretation of the Tennessee
Constitution, and, based on that interpretation, ordered the votes on Amendment 1
to be recounted by discarding the vote of every voter on Amendment 1 who did not
also vote in the governor’s race. The recount is premised on the notion that voting
in the gubernatorial election is a precondition to, or qualification for, voting on an
amendment to the Tennessee Constitution. This appeal is from that mandatory
recount injunction.1

The district court’s recount order is not a final order. Order, R. 118. Defendants
appealed pursuant to 28 U.S.C. § 1292(a)(1). Plaintiffs did not cross-appeal.
1
1
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ARGUMENT
I.

THE RECOUNT INJUNCTION SHOULD BE VACATED.
A.

The State Court’s Interpretation of the Legislative Amendment
Clause Is Binding on Plaintiffs and Estops Them from Asserting As
Correct Any Other Interpretation.

Before the district court issued the recount injunction, the Tennessee chancery
court held that defendants had correctly interpreted and applied the legislative
amendment clause of the Tennessee Constitution in certifying that Amendment 1
had passed. Properly read, the clause “does not restrict or precondition the right of
a citizen to vote for or against a constitutional amendment upon that citizen also
voting in the gubernatorial election;” the clause may not be read “to disenfranchise
citizens who vote on an amendment referendum simply because they eschew voting
in the gubernatorial election.” Hargett I, slip op. at 15, n.1 and 22 (Appellants’ Brief
at A-21, A-28 (Doc. 21 pp. 90, 97)).
Plaintiffs, who were parties to the state court action, did not appeal from that
decision, which has now become final. Accordingly, the state court’s interpretation
of the legislative amendment clause, which affirms defendants’ interpretation, is
conclusive and is binding on plaintiffs in this appeal. See Appellants’ Brief at 2729 (Doc. 21, pp. 35-37) for full discussion, with supporting citations, of the
preclusive effect of the state court action.

2
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Plaintiffs are apparently unable to accept the consequences of their deliberate,
calculated decision not to appeal. They carp that, although unappealed, the state
court proceeding is not preclusive because it was riddled with error. See Appellees’
Brief at 43-52 (Doc. 28, pp. 51-60). But, of course, any such complaints—even
assuming they were legitimate, which they are not—should have and could have
been addressed to the Tennessee Court of Appeals. Surely plaintiffs knew that their
only remedy for alleged errors in the chancery court proceeding was an appeal
through the state court system. By not appealing, they deliberately and knowingly
waived any claim for redress. See, e.g., Angel v. Bullington, 330 U.S. 183, 187
(1947) (preclusive consequences of a final, unappealed judgment on the merits are
not altered by the fact that the judgment may have been wrong).
It is impossible to reconcile the outrage plaintiffs now profess at the state court
process with their calculated choice not to appeal, a choice they assiduously avoid
explaining. Perhaps they were (mis)guided by the district court’s suggestion that
plaintiffs might “choose not to file an appeal, leaving the prospect that the only other
decision on the [interpretation of the legislative amendment clause] is a Chancery
Court case.”2 Findings and Conclusions 26, n.8, R. 118, PageID# 3037.

2

In signaling plaintiffs to avoid an appeal so that there would be no Tennessee
Supreme Court decision that the district court would have to honor, the district court
acknowledged that the interpretation of the legislative amendment clause is outcome determinative in this litigation.
3
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But that no-state-court-appeal stratagem has its own consequence. Although
the chancery court decision is not the decision of Tennessee’s highest court, it is,
like any final judgment, binding on the parties and precludes plaintiffs from relitigating the interpretation of the legislative amendment clause and its application
to the Amendment 1 referendum. Thus, as explained in the Appellants’ Brief at 2829 (Doc. 21, pp. 36-37), plaintiffs are now collaterally estopped from asserting as
correct any interpretation of the legislative amendment clause other than the one
declared by the state court.
B.

Plaintiffs’ Arguments Against Collateral Estoppel Are Meritless.

To forestall the preclusive effect of their no-appeal tactic, plaintiffs argue that
collateral estoppel was waived and, if not waived, is inapplicable. Both arguments
are meritless.
Plaintiffs insist that defendants waived estoppel by not raising it below. But,
for the reasons and based on the precedent detailed in the Appellants’ Brief at 27-29
(Doc. 21, pp. 35-37), the defense of collateral estoppel most certainly may be
asserted for the first time on appeal, when, as here, the defense did not arise until
after the district court ruling being appealed. In addition to the authority cited in
Appellants’ Brief at 27-29, see, e.g., Spoklie v. Montana, 411 F.3d 1051, 1055-56
(9th Cir. 2005); Perez v. Danbury Hosp., 347 F.3d 419, 426-27 (2d Cir. 2003);
Grieve v. Tamerin, 269 F.3d 149, 154 (2d Cir. 2001); Jackson v. N. Bank Towing
4
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Corp., 213 F.3d 885, 889-90 (5th Cir. 2000); Aetna Cas. And Surety Co. v. Gen.
Dynamics Corp., 968 F.2d 707, 711 (8th Cir. 1992); Cotton States Mutual Ins. Co.
v. Anderson, 749 F.2d 663, 665-66 (11th Cir. 1984); Lujan v. U.S. Dep’t of Interior,
673 F.2d 1165, 1168 (10th Cir. 1982).
Plaintiffs argue alternatively that estoppel, if not waived, does not apply
because the state court proceeding, which was filed after the federal suit, was not
“an earlier proceeding.” Appellees’ Brief at 48 (Doc. 26, p. 56). It is immaterial
that the state court case was commenced after the district court case. What matters
is that the issue to be precluded was decided in the state court before (i.e., “earlier
than”) it was addressed by the district court.
When the chancery court judgment became final and not subject to further
review, it conclusively resolved the issue of the interpretation and application of the
legislative amendment clause between the parties. That settled principle now
governs this appeal of the as-yet-not-finally-adjudicated action pending in district
court. See Grieve v. Tamerin, 269 F.3d 149, 154 (2d Cir. 2001).
Plaintiffs then fancy that estoppel does not apply because there is no proof
that the issue to be precluded was actually litigated in state court on the merits.
Appellees’ Brief at 48-49 (Doc. 26, pp. 56-57). But there is unimpeachable proof,
namely, the opinions of the chancery court in Hargett I and II, Appellants’ Brief at

5
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A-7 through A-40 (Doc. 21, pp. 76-108), evidencing that the issue was decided on
summary judgment—clearly a merits proceeding.
Plaintiffs’ next argument—lack of “full and fair opportunity in the state court
proceeding,” Appellees’ Brief at 50 (Doc. 26, p. 58)—is equally spurious. Without
citation to the record, plaintiffs grasp at two straws to support that claim: the
chancery court’s denial of a discovery motion and its minor truncation of time for
responding to the State’s summary judgment motion. Id. at 51 (p. 59).
Left untold, however, is that the state court judge subsequently extended the
hearing date and response deadline so that plaintiffs had, in actuality, more than 60
days to respond to the summary judgment motion. Order, March 18, 2016, A-6.3
Plaintiffs also fail to mention that their discovery request was denied because their
attorney’s supporting affidavit did “not satisfy the requirements of Rule 56.07 of the
Tennessee Rules of Civil Procedure,” and because the information they sought was
either immaterial or was information they had “already discovered in the District
Court litigation.” Id.
In no way do these common litigation issues amount to “unfairness.” And if
they really did, certainly plaintiffs would have exercised their right of appeal. See
Grieve, 269 F.3d 149 at 154.

3

This Order is an Attachment to this brief at pages A-1 through A-7.
6
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Flimsiest of all is plaintiffs’ fiction that the state court action interfered with
their access to the federal courts.4 Appellees’ Brief at 44-46 (Doc. 26, pp. 52-54).
The only issue defendants raised in the state court action was an issue of state law.
And it was an issue that the district court, at that time, 5 deemed irrelevant to the
federal court proceeding. In ruling on defendants’ motion to dismiss, the district
court announced that it would not need to decide the proper interpretation of the
legislative amendment clause since doing so “would not ‘be determinative of the
cause’” before it. July 1, 2015, Memorandum accompanying Order Denying Motion

The amicus brief of the “Professors of the Law of Federal Courts” is merely an
amplification of this fiction. Relying on “facts” that are not in the record, these
scholars brand the state court action a “sham lawsuit.” The “defects” in the suit,
they charge, were “so glaring and obvious” that the Attorney General could not
“reasonably have expected to prevail” and, therefore, “knowingly” filed a
“frivolous” lawsuit. From these totally unfounded and false charges, they purport to
“know” that the suit was brought with the intent to “retaliate” against plaintiffs, to
“intimidate them into dropping the federal suit,” and to “deter future civil-rights
plaintiffs.” In short, it must be that the suit was designed to intimidate and harass
because four professors have determined that the suit was frivolous—i.e., could not
be won.
4

Yet, mirabile dictu, the suit was won. Clearly the action was not frivolous,
not a sham. Defendants (plaintiffs in state court) prevailed on the merits, a fact
apparently unnecessary to scholarly analysis. Perhaps the Professors of the Law of
Federal Courts should ask why, given all the allegedly “glaring and obvious defects,”
plaintiffs (defendants in state court) did not exercise their right of appeal. Every
defect that the scholar-amici carry on about was raised as an issue and adjudicated
on the merits in the state court in favor of defendants and so was ripe for review and,
if appropriate, could have been rectified on appeal.
5

That was then, at the motion-to-dismiss stage, but after the bench trial the district
court’s thinking evolved to view the state law issue as central to this case.
7
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to Dismiss 18, 21, R. 62, PageID# 781, 784. Solely because of (and shortly after)
that ruling, on September 1, 2016, defendants filed the state-court declaratory
judgment action.

Defendants’ only reason for filing that action was to ask the

appropriate court, the state court, for a much-needed, authoritative resolution of the
state law question which now, having been raised by plaintiffs, loomed over future
elections, but which the federal court was declining to resolve.
There is absolutely nothing improper or unprecedented about such a
declaratory judgment action. Quinn v. Millsap, 491 U.S. 95 (1989) provides an
example: Private plaintiffs sued Missouri officials in federal court alleging that a
provision of the Missouri Constitution violated plaintiffs’ federal equal protection
rights. The Missouri officials sued the same plaintiffs in state court for a declaration
that the provision at issue in the federal suit did not violate the Equal Protection
Clause. The federal court refused to abstain. The two courts reached contrary
results. The Supreme Court ultimately reversed the state court, but only because the
state court misapplied federal law, not because the action was somehow improper or
interfered with the federal court action.
Here, there is even less ground for arguing interference, since the state court
action involved purely the interpretation of Tennessee law. Moreover, it defies logic
and common practice that seeking a state court’s interpretation of state law interferes

8
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with a federal court action. Under that theory, federal courts should never certify
questions of state law or abstain under Pullman in § 1983 actions.
But most importantly, plaintiffs cannot and do not claim that their access to
the federal court was actually impeded. Their “interference” charges are merely
reiterations of arguments and defenses that plaintiffs raised (as defendants) in state
court.

The state court heard, considered, reheard, and reconsidered all these

arguments and ruled on each of them. See Hargett I and II, Appellants’ Brief at A7 through A-40 (Doc. 21, pp. 76-108). The fact remains—and controls—that all
these rulings are now binding on plaintiffs because the rulings could have been, but
were not, appealed. See Angel v. Bullington, 330 U.S. 183, 187 (1947).
C.

The Recount Injunction Must Be Vacated.

Collateral estoppel applies and bars plaintiffs from re-litigating in federal
court—or anywhere—the issue of the correct interpretation of the legislative
amendment clause and its correct application in the Amendment 1 referendum. The
recount order, which is based entirely on the district court’s contrary interpretation,
is incompatible with the interpretation to which plaintiffs are bound and must,
therefore, be vacated.

9
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THE STATE’S LONG-STANDING INTERPRETATION OF THE
LEGISLATIVE AMENDMENT CLAUSE SHOULD CONTROL.
As the district court found, defendants’ implementation of the legislative

amendment clause is exactly how the State has long interpreted and administered it.
Findings and Conclusions ¶¶ 13-20, R. 119, PageID# 3020-23. Plaintiffs do not
dispute that, under state-law principles of constitutional interpretation (discussed in
Appellants’ Brief at 33-34 (Doc. 21, pp. 41-42)), the State’s longstanding
interpretation of a constitutional provision should be adopted as correct.
The same is true under federal principles of constitutional analysis. Precisely
because it comports with the way in which Tennessee has administered the law for
decades, defendants’ construction of the law is entitled to great deference under
Nashville, Chattanooga & St. Louis Railway v. Browning, 310 U.S. 362 (1940). That
Supreme Court decision established the principle that how a law has been
administered historically is a crucial factor in equal protection analysis. “Deeply
embedded traditional ways of carrying out state policy . . . are often tougher and
truer law than the dead words of the written text.” Id. at 369. For federal equal
protection purposes, when “all the organs of the state are conforming to a practice,
systematic, unbroken for more than forty years,” then that “[s]ettled state practice,”
although it “cannot supplant constitutional guarantees . . . , can establish what is state
law.” Id.

10
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If for no other reason than the principle established in Browning, defendants’
interpretation of the legislative amendment clause, which has been the State’s settled
practice for more than half a century, should be taken as correct and controlling.
And, accordingly, the recount injunction should be vacated because it requires a vote
tabulation that is inconsistent with longstanding state interpretation and
administration of the clause.

11
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ALTERNATIVELY, THE QUESTION OF THE INTERPRETATION
OF THE LEGISLATIVE AMENDMENT CLAUSE SHOULD BE
CERTIFIED TO THE TENNESSEE SUPREME COURT.
Should this Court find that collateral estoppel does not apply or that the State’s

long-standing interpretation does not control, then the Court should certify the
determinative question in this litigation and particularly in this appeal—the proper
interpretation of the legislative amendment clause—to the Tennessee Supreme
Court.
A.

The Recount Injunction Is Based Entirely on the District Court’s
Incorrect Interpretation of the Legislative Amendment Clause.

The district court concluded as a matter of law that the legislative amendment
clause requires “voters [to] vote for governor in addition to voting on a proposed
amendment” for their vote on the amendment to be counted. Findings and
Conclusions 29, R. 119, PageID# 3040. Based solely on that interpretation, the
district court enjoined defendants to recount the votes on Amendment 1 by
“correlating the votes in the governor’s race with those votes on Amendment 1 . . .
to determine whether Amendment 1 passed by a majority of those who voted in the
governor’s race.” Order, R. 118, PageID# 3011.
The district court’s “fundamental unfairness” conclusion likewise hinges
entirely on its interpretation of the legislative amendment clause. The district court

12
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decided that defendants’ method for tabulating the votes6 on Amendment 1 was
“fundamentally unfair and violated” plaintiffs’ constitutional rights “because it was
not done in accordance with the plain language” of the legislative amendment clause.
Order R. 118, PageID# 3011 (emphasis added).
Hence, plaintiffs’ wishful thinking to the contrary notwithstanding, see
Appellees’ Brief at 52 (Doc. 26, p. 60), the determinative issue in this appeal is
whether the district court erred in interpreting the legislative amendment clause to
make voting for governor a precondition to voting on a proposed amendment. That
is a question of state law and, as the district court’s order indicates, that state law
question is determinative of “Plaintiffs’ due process rights under the Fourteenth
Amendment to the United States Constitution” and of the appropriate remedy, if
any.7 Order R. 118, PageID# 3011.

Plaintiffs reproach defendants for supposedly changing (“evolving”) their
articulation of the tabulation method over the course of this litigation. Appellees’
Brief at 21-22 (Doc. 26, pp. 29-30). That is demonstrably untrue. Beginning with
their Answer to the First Amended Complaint, defendants have consistently stated
that the legislative amendment clause requires both approval and ratification of a
constitutional amendment and that, to be approved, an amendment must receive a
majority of the total votes cast on the amendment and that, to be ratified, an
amendment must receive a majority of the total votes cast in the gubernatorial
election. Answer to Amended Complaint ¶¶ 5, 6, 7, 42, 43, 63, 64 and 65, R. 64,
PageID# 787-806. Accordingly, the district court, too, was incorrect in saying that
defendants did not explain this two-step process “until they made their trial filings.”
Findings and Conclusions R. 119, PageID# 3038, n.9.
6

7

There were four proposed amendments on the ballot in the November 2014
election. If plaintiffs are right that this case can be resolved in their favor without
13
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The Question of the Correct Interpretation of the Legislative
Amendment Clause Should Be Certified to the Tennessee Supreme
Court.

There is every reason to certify the question of the proper interpretation of the
legislative amendment clause to the Tennessee Supreme Court pursuant to Tenn. S.
Ct. R. 23, § 1. The question is solely determinative of the key issue giving rise to
this appeal—the district court’s error in ordering a recount. And it is purely a
question of state law on which there is no controlling Tennessee Supreme Court
precedent.
This Court may—and should—issue the certification order itself. Id., § 2.
How the legislative amendment clause is properly construed can be authoritatively
decided only by the Tennessee courts. “Through certification of novel or unsettled
questions of state law for authoritative answers by a State’s highest court, a federal
court may save ‘time, energy, and resources and help build a cooperative judicial
federalism.’” Arizonans for Official English v. Arizona, 520 U.S. 43, 65-66 (1997)
(citation omitted). And “it is sufficient” to warrant certification that the legislative
amendment clause “is susceptible of . . . an interpretation [that] would avoid or
substantially modify the federal constitutional challenge to the [law].” See Bellotti
v. Baird, 428 U.S. 132, 148 (1976) (emphasis added). If the Tennessee Supreme

determining the proper interpretation of the legislative amendment clause, then there
is no logical basis to limit any remedy to Amendment 1.
14
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Court agrees with defendants’ interpretation of the clause, not only would the
recount be avoided, but the plaintiffs’ constitutional challenge would of necessity be
substantially modified.
Should this Court decide not to vacate the recount order, it should at a
minimum certify the question of the proper interpretation of the legislative
amendment clause to the Tennessee Supreme Court. Certification is warranted and
is necessary to preserve Tennessee’s sovereign interests and avoid inconsistent state
and federal decisions.

15
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THERE WAS NO EQUAL PROTECTION OR DUE PROCESS
VIOLATION.
A.

There Was No Vote Dilution.

The district court’s holding that the legislative amendment clause resulted in
constitutionally impermissible vote dilution is a conclusion of law, not a finding of
fact. That is why it appears in the “Conclusions of Law” section of the district
court’s Findings and Conclusions, R. 119, PageID# 3053-60, and that is why it is
subject to de novo review.

Moreover, contrary to plaintiffs’ representation,

Appellees’ Brief at 11 (Doc. 26, p.19), defendants do dispute that plaintiffs’ votes
were diluted. See Appellants’ Brief at 46-58 (Doc. 21, pp. 54-66).
In its current posture, this is an as-applied challenge to the constitutionality of
the legislative amendment clause. Findings and Conclusions 50, R. 119,
PageID# 3061. An as-applied challenge is necessarily pinned to the facts of the case:
as it was applied in the November 2014 election, did the legislative amendment
clause unconstitutionally dilute plaintiffs’ votes?
On the facts of this case the answer is no, there was no dilution. More people
voted on Amendment 1 than voted in the governor’s race. That made the threshold
for approval higher than the threshold for ratification,8 because a majority of a higher
number is always higher than a majority of a lower number. Thus, in this case, the

8

See footnote 6 for an explanation of the approval and ratification thresholds.
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decisive threshold for passage was simply the threshold for approval, namely a
majority of the votes cast on the amendment. In making that simple-majority
calculation, votes in favor of the amendment and votes against the amendment were
weighed the same.
Vote dilution cannot exist when each vote carries the same weight as every
other vote. Since each “no” vote on Amendment 1 had exactly the same weight as
each “yes” vote, plaintiffs’ “no” votes were not diluted.
Premised as they are on the incorrect assumption that ratification is always
the threshold for passage, Appellees’ Brief at 11-12 (Doc. 26, pp. 19-20), plaintiffs’
math calisthenics do not change the fact that there was no vote dilution. A voter
who abstained from voting for governor and voted “no” on the amendment did not
cast a “valueless” vote,” id. at 12 (p. 20), because, in this case, ratification was not
the threshold for passage. Since more votes were cast on Amendment 1 than for
governor, all that mattered was whether Amendment 1 got more “yes” votes than
“no” votes. The approval requirement was the determinative requirement, and each
vote cast on the amendment, whether for or against, carried the same weight as any
other vote, plaintiffs’ votes included.
Contrary to plaintiffs’ assertions, id. at 13 (p. 21), the record does not support
any finding that the campaign by proponents of Amendment 1 resulted in lower voter
turnout for governor. There is no evidence that any voter abstained from voting for
17
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governor to influence the outcome of the election on Amendment 1. And no
reasonable inference may be drawn to that effect. For instance, there was no
campaign urging supporters of Amendment 2 to abstain from voting for governor,
yet the votes on Amendment 2, like the votes on Amendment 1, exceeded the votes
for governor.
B.

The Election Was Not “Fundamentally Unfair.”

Plaintiffs contend that the election was “fundamentally unfair” because it
resulted in vote dilution. But, since there was no vote dilution, that argument
collapses.
In any event, defendants’ vote tabulation for Amendment 1 was fair because
it was consistent with the State’s long-standing practice and with voters’
expectations. There is no dispute that the State had (1) informed voters that they did
not have to vote for governor to vote on an amendment, and (2) counted votes in past
elections in precisely that manner. Thus, the only finding supported by the record is
that voters reasonably expected their vote on Amendment 1 to count whether or not
they voted for governor. The district court dodged this finding by musing that it was
“not inconceivable” that voters would expect votes to be counted in accordance with
the district court’s post-election, contrary interpretation. Findings and Conclusions
41, R. 119, PageID# 3052. But just because something is “not inconceivable,” that
does not make it realistic or rational.
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In sum, since there was no vote dilution—and therefore also no “fundamental
unfairness”—plaintiffs have no colorable cause of action for their claimed
constitutional violations.
C.

Even Had There Been Vote Dilution, It Did Not Amount to an
Equal Protection Violation.

Even assuming defendants’ tabulation method resulted in vote dilution, it
would not amount to an equal protection violation. Plaintiffs have established no
such violation.
This case involves a referendum election, not an election for representatives,
so it is controlled by Town of Lockport, N.Y. v. Citizens for Community Action at
Local Level, Inc., 430 U.S. 259 (1977), and Gordon v. Lance, 403 U.S. 1 (1971), and
their progeny.

Plaintiffs try, but do not successfully distinguish these cases.

Appellees’ Brief at 14-17 (Doc. 26, pp. 22-25). It is a difference without a distinction
that Town of Lockport involved a voting scenario dissimilar to the one at issue here.
Lockport is controlling not because it approved a particular voting scheme, but
because it established a legal principle applicable generally to referenda: the
constitutionality of vote dilution in the context of a referendum is subject to less
scrutiny than vote dilution in an election for representatives. That principle applies
to the referendum on Amendment 1.
The Gordon line of cases upholds voting thresholds requiring more than a
simple majority. Acknowledging that the challenged thresholds caused vote dilution
19
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by giving disproportionately strong voting power to the minority, those cases upheld
the thresholds despite the dilution. Heightened scrutiny was not triggered because
the thresholds caused no discrimination against a suspect class. So, too, here: even
if there were vote dilution in this case, defendants’ vote tabulation method must be
upheld because there is no discrimination against a suspect class.
Even if strict scrutiny were applicable, defendants meet that higher standard.
Defendants have an important and sovereign interest in ensuring broad voter
participation to amend the Tennessee Constitution and a concomitant interest in
preventing small interest groups from disproportionately influencing the State’s
fundamental law.
Plaintiffs claim that defendants’ tabulation method undermined these interests
by allowing proponents of Amendment 1 to decrease—i.e., influence—the threshold
for ratification, but correct analysis shows that defendants’ tabulation method
actually furthers these interests. First, the drafters of the current version of the
legislative amendment clause were concerned that, if just a majority or even just a
supermajority of those voting on an amendment sufficed for passage, then a
proposed amendment could become part of the Tennessee Constitution if only three
people voted on it and two of them voted “yes.” It was this very valid concern that
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Second, under

defendants’ method, the threshold for passage can never fall below a majority of
votes cast on an amendment, so any opportunity for proponents of an amendment to
decrease the threshold for passage is minimal.
Plaintiffs argue, too, that the alleged vote dilution is unconstitutional because
it permitted a strategic voting opportunity only to the proponents of Amendment 1
and because it affected two separate races. It is not true that only proponents of
Amendment 1 had the opportunity to vote strategically. Both opponents and
proponents of Amendment 1 could affect the ratification threshold equally by either
voting or abstaining from voting for governor. Furthermore, there is no logical or
meaningful distinction between strategic voting involving two separate races and
single-race strategic voting, like bullet voting. That may be why plaintiffs cite no

Plaintiffs object that some “extra-textual” archival materials evidencing these
matters are not properly in the record because they were not produced during
discovery. Appellees’ Brief at 38 (Doc. 26, p. 46). But a party is not required to
produce historical documents from the state archives that are equally available to the
other party. Plaintiffs’ motions to compel production were denied by the district
court as moot. Order, R. 104, PageID# 2117. In any event, materials related to the
history of a constitutional provision are legal materials and may be relied on by the
Court even if not cited by the parties. See Wiesmueller v. Kosobucki, 547 F.3d 740,
742 (7th Cir. 2008); Daggett v. Comm’n on Governmental Ethics & Elections
Practice, 172 F.3d 104, 112 (1st Cir. 1999); Quiban v. U.S. Veterans Admin. 724
F.Supp. 993, 1001, n.16 (D.D.C. 1989); Robert E. Keeton, Legislative Facts and
Similar Things: Deciding Disputed Premise Facts, 73 Minn. L. Rev. 1, 31 (1988).
9
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authority holding or even suggesting that this difference is material for purposes of
equal protection analysis.
In sum, the legislative amendment clause is perfectly tailored to achieve
important sovereign interests. Requiring passage by a majority of those voting for
governor—or, when there are more votes on the amendment than for governor, by a
majority of those voting on the amendment—ensures broad-based support and broad
public participation balanced with guarding appropriately against allowing small
interest groups undue power to amend Tennessee’s Constitution.
D.

Defendants’ Tabulation Method Did Not Compel Voting.

The only other basis for plaintiffs’ constitutional challenge is their notion that
defendants’ vote tabulation method resulted in “compelled voting.”10 Appellees’
Brief at 28-31 (Doc. 26, pp. 36-39). But that basis is unsound; defendants’ tabulation
method did not compel voting.
Proponents of Amendment 1 might have had an incentive not to vote in the
governor’s race. Opponents of Amendment 1 might have had the same incentive
to vote in the governor’s race. But no voter was compelled to vote in any race.

10

As they did below, Pretrial Order, R. 95, PageID# 1791-97, defendants continue
to maintain that plaintiffs did not properly raise their claim of compelled voting and
they have therefore waived that issue. See Leigh v. Bureau of State Lottery, 876 F.2d
104 (6th Cir. 1989).
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Campaigns on both sides of the issue urged their voters to avail themselves of these
strategic voting possibilities.
PageID# 3024.

Findings and Conclusions 13, ¶ 21, R. 119,

The electorate was informed that no one was required—

compelled—to vote in the governor’s race in order to have his vote counted in the
amendment referendum. Findings and Conclusions 12, ¶ 20, R. 119, PageID# 3023.
But such incentives, even if followed, do not amount to compelled voting. See
Dudum v. City and Cnty. of S.F., No. 10-11504, 2010 WL 3619709 (N.D. Cal. Sept.
9, 2010), aff’d by Dudum v. Arntz, 640 F. 3d 1098 (9th Cir. 2011). The Dudum
plaintiffs challenged San Francisco’s instant runoff system, which incentivized
strategic voting by allowing voters to vote for three candidates in order of preference,
in lieu of a subsequent runoff election if no candidate garnered a majority. Id. at *12. The plaintiffs claimed the system “force[d] them to adopt positions on unpalatable
candidates in order to participate in a meaningful fashion.” Id. at *8. The court held
that “[t]he fact that an election scheme may incentivize strategic voting surely does
not operate as a severe burden on the franchise.” Id. at *11 (emphasis in original).
Defendants’ tabulation method did not result in compelled voting, and any
incentive for strategic voting did not burden plaintiffs’ right to vote. Plaintiffs have
no colorable cause of action for the alleged constitutional violations based on a
“compelled-voting” theory.
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THE DISTRICT COURT’S INTERPRETATION OF THE
LEGISLATIVE AMENDMENT CLAUSE IS PRECLUDED BY THE
DOCTRINE OF CONSTITUTIONAL AVOIDANCE.
On the other hand, the district court’s interpretation of the legislative

amendment clause results in constitutionally impermissible compelled voting
because it imposes a condition precedent on the right to vote on an amendment, a
conclusion that plaintiffs do not rebut.11 That interpretation is, of course, now
precluded by collateral estoppel, but even if it were not precluded, it should be
rejected as a matter of constitutional avoidance.
Like any statute or constitutional provision, the legislative amendment clause
must be construed to avoid unconstitutionality. This principle—known as the
doctrine of constitutional avoidance—originated more than two centuries ago in
Murray v. The Schooner Charming Betsy, 6 U.S. 64, 2 L. Ed. 208 (1804) (Marshall,
J., opinion). It holds “that an act of congress ought never to be construed to violate
the law of nations, if any other possible construction remains . . . .” Id. at 118. The
principle still applies today:

if one plausible construction of a law raises a

constitutional issue and another reasonable construction does not, the latter
construction must prevail. Clark v. Martinez, 543 U.S. 371, 380-81 (2005).

11

On the contrary, at the pre-trial conference on February 16, 2016, counsel for
plaintiffs conceded that his side’s reading of the legislative amendment clause “does
have the compelled voting issues raised by the defendants.” Transcript of Feb. 16,
2016 Pre-trial Conference 4, ll. 16-25, R. 108, PageID# 2126.
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Just as it is unconstitutional to condition a person’s right to vote on certain
voter-qualification requirements, see, e.g., Dunn v. Blumstein, 405 U.S. 330 (1972),
it is unconstitutional to condition a person’s right to vote in one election on
participation in another election. Every other court that has considered the question
has held that voters may not be compelled to participate in one election as a
prerequisite to voting in another. See In re Hickenlooper, 312 P.3d 153, 158 (Colo.
2003) (holding that a “prior participation requirement severely burdens voters’ First
Amendment associational rights by unconstitutionally compelling voters to speak”
and “cannot pass constitutional muster because it severely burdens voters’ First and
Fourteenth Amendment rights”); Partnoy v. Shelley, 277 F. Supp. 2d 1064, 1075–
78 (S.D. Cal. 2003), as modified on reconsideration (Aug. 21, 2003) (holding that a
prior participation requirement “violates [voters’] First Amendment Right of free
expression” because it “compel[s] them to vote on a separate issue upon which they
do not wish to vote”); and Ayers-Schaffner v. DiStefano, 37 F.3d 726, 727 (1st Cir.
1994) (noting that, because the right not to vote is clearly inherent in the right to
vote, “depriving a qualified voter of the right to cast a ballot because of failure to
vote in an earlier election”—the very position taken by plaintiffs and the district
court in this case—was “hardly worthy of discussion”).
Conditioning a voter’s right to vote in one election on his participation in
another election is “a severe restriction on citizens’ fundamental right to vote.” In
25
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re Hickenlooper, 312 P.3d at 159. It violates the voter’s First Amendment right to
refrain from voting. It violates the Fourteenth Amendment because it “completely
invalidates a voter’s otherwise legal ballot” in one election when “that voter simply
fails—or chooses not—to vote” on a “wholly distinct” issue. Id.; accord Partnoy v.
Shelley, 277 F. Supp. 2d at 1075, 1078.
The district court’s reading of the legislative amendment clause produces
exactly the same compelled voting that was held unconstitutional in Hickenlooper,
Partnoy, and Ayers-Schaffner.

It preconditions voting in one election—the

gubernatorial

election—on

voting

in

another

election—the

amendment

referendum.12

Thus, the district court’s interpretation renders the legislative

amendment clause unconstitutional, and so must give way to the only other
reasonable construction that does not raise a constitutional issue, namely defendants’
construction. See Clark v. Martinez, 543 U.S. 371, 381 (2005).

12

Plaintiffs agree that the election for governor and the referendum on Amendment 1
are two separate elections. Appellees’ Brief at 17 (Doc. 26, p. 25).
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NEITHER THE RECOUNT INJUNCTION NOR VOIDING THE
ELECTION IS AN AVAILABLE REMEDY.
Plaintiffs have not established any violation of their constitutional rights. But,

even assuming that they had or could do so, the district court’s recount injunction
cannot stand. Voiding the election is also unavailable as a remedy in this case.
Plaintiffs would have it that there are four independent bases for affirming the
district court, Appellees’ Brief at 52 (Doc. 26, p. 60), but that is incorrect. This
appeal is from the district court’s recount injunction, and the injunction cannot stand
because (1) plaintiffs are estopped from asserting as correct the district court’s
interpretation on which the recount is premised, and (2) even absent estoppel, the
ordered recount would itself result in a fundamentally unfair election since it
unconstitutionally compels voting and disenfranchises certain voters.
Voiding the election—the “remedy” that plaintiffs advocate and that the
district court holds out as a possibility, Order, R. 118, p. 3011—would result in total
disenfranchisement. The recount ordered by the district court will disenfranchise
every voter who exercised his constitutional right not to vote for governor. It is
fundamentally unfair to disregard the vote of every voter who voted on Amendment
1 but did not vote for governor, especially when voters had every reason to trust that
their votes on Amendment 1 would count whether or not they voted for governor.
Because Tennessee has construed and administered the legislative amendment
clause for decades as defendants did with respect to the Amendment 1 referendum,
27

(33 of 46)

Case: 16-5563

Document: 39-1

Filed: 11/28/2016

Page: 34

and because the public was well aware of how defendants intended to tabulate the
votes on Amendment 1, it was reasonable for voters to expect state officials to adhere
to their previously-announced interpretation. It would, in fact, be unreasonable for
voters to expect anything else or to anticipate that the district court would, postelection, interpret the clause differently. It is also unreasonable to think, as the
district court apparently did in ordering the recount, that no voter would have voted
differently had he known that his vote on Amendment 1 would count only if he voted
for governor. At least some voters who did not vote for governor would have chosen
differently had they known that voting for governor was a precondition to having
their Amendment 1 vote counted.
Voiding the election would be equally unfair and inappropriate. Voiding a
state election by a federal court is a “[d]rastic, if not staggering,” remedy, Bell v.
Southwell, 376 F.2d 659, 662 (5th Cir. 1967), that has important implications for
“concerns of federalism and state sovereignty.” Gjersten v. Bd. of Election Comm’rs
for City of Chi., 791 F.2d 472, 478 (7th Cir. 1986). It is the rule, therefore, that the
equitable remedy of voiding an election is unavailable to parties who, without
adequate explanation, chose not to come forward before the election. Soules v.
Kauaians for Nukolii Campaign Comm., 849 F.2d 1176, 1180 (9th Cir. 1988). This
rule is intended to encourage challengers of state election procedures to come
forward when the defects are most easily cured and to “prevent sandbagging” by
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“wily plaintiffs.” Id. It appropriately prevents parties from gambling on a favorable
election result and then going to court to undo the result only if that gamble fails.
Hendon v. N.C. State Bd. of Elections, 710 F.2d 177, 182 (4th Cir. 1983).
Plaintiffs could have, but did not, challenge defendants’ interpretation of the
legislative amendment clause before the election.

They knew of defendants’

interpretation of the legislative amendment clause well before the election yet waited
to see how Amendment 1 fared before challenging it. It is more than clear that they
would not have challenged defendants’ vote tabulation method had Amendment 1
been defeated under that method. They cannot now be heard to ask to have the
election results overturned.
Federal courts should be particularly reluctant to order a recount or void an
election on a proposed amendment to Tennessee’s Constitution because that decision
strikes at the heart of Tennessee’s sovereignty. This Court should hold that neither
remedy is available here and should vacate the recount injunction.
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CONCLUSION
For the foregoing reasons and for the reasons presented in Appellants’ Brief,
defendants ask this Court to vacate the district court’s recount injunction and remand
the case to the district court with instructions to enter judgment for defendants either
for lack of subject matter jurisdiction or failure to establish a violation of the U.S.
Constitution, or, in the alternative, to allow the Tennessee Supreme Court to decide
the proper interpretation of the legislative amendment clause of the Tennessee
Constitution.
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