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CORPORATE DISCLOSURE STATEMENT 

 Calguns Foundation, Inc. does not have a parent corporation, and no 

publicly held corporation owns 10% or more of its stock. 

 The Second Amendment Foundation, Inc. does not have a parent 

corporation, and no publicly held corporation owns 10% or more of its stock. 
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INTRODUCTION 
 
 This case was brought and tried on a simple premise: If (a) California’s 

firearms databases confirm that a prospective firearms purchaser already owns 

a gun and (b) the purchaser passes a background check in which several law 

enforcement databases confirm the purchaser isn’t barred from still possessing 

their gun, the purchaser’s exercise of Second Amendment rights should not 

be delayed beyond the point at which they pass the background check. In the 

constitutional parlance of “intermediate scrutiny,” the State’s ten-day waiting 

period laws (“WPLs”) are not a “reasonable fit” for achieving the State’s 

purposes of conducting a background check (the check has already been 

performed) or imposing a “cooling off period” (the purchaser already owns a 

gun).  

 The District Court held a three-day trial, received testimony from eight 

witnesses, accepted reams of studies and legislative history into the record, 

and issued a 56-page ruling, all to reach the common-sense conclusion 

underlying the litigation. The State never comes to grips with the fact that its 

evidence, legislative history, and social science studies simply fell short in the 

face of reality. It wants a retrial on appeal.   

 On the legal question at the first step of the test governing Second 

Amendment claims in this Circuit, United States v. Chovan, 735 F.3d 1127, 
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1136 (9th Cir. 2013), the State repeats its argument that this is not a Second 

Amendment case at all because waiting-period laws fall outside the scope of 

the Second Amendment under District of Columbia v. Heller, 554 U.S. 570 

(2008). This argument fails, however, principally because waiting period laws 

did not exist in any form until 1923.  

 At the second step, the State resorts mainly to denial and scare tactics. 

It denies that its interest in conducting background checks is actually 

vindicated because evidence of a disqualification “may” arrive some time 

between when the background check is completed and the end of the ten-day 

waiting period. The District Court rejected this argument based on the 

evidence, and that finding was not clearly erroneous.  

 The State also denies reality in arguing that its cooling-off justification 

requires a ten-day wait because subsequent purchasers “may” have lost their 

gun and, in any event, the State’s databases and background check can’t be 

trusted to work. The District Court rejected this argument, and its multiple 

findings were not clearly erroneous. The court even proposed a solution to 

this professed concern, which the State ignores. Finally, the State’s argument 

that subsequent purchasers need to be “cooled off” even if they still possess 

other firearms is actually contradicted by the testimony and one of the State’s 

own social science articles, and it finds no support in the legislative history.  
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First Amendment cases establish that intermediate scrutiny’s 

“reasonable fit” test is not a rubber stamp for any theory the State may posit 

to justify a law that burdens constitutional rights. The same is true for the 

Second Amendment. The judgment should be affirmed.   

STATEMENT OF THE CASE 
 
I. Factual And Statutory Background 

A. California’s Waiting Period Laws Have Ranged From One 
Day To 15 Days And Back Down To 10 Days.   
 

 The State has identified no laws or historical materials to show the 

existence of government-imposed waiting periods on the purchase of firearms 

at or near the time of the founding (1791) or the ratification of the Fourteenth 

Amendment (1868). ER 17:3-8. Since first enacting a WPL in 1923, 

California has altered the length of the waiting period as the scope and method 

of performing background checks has evolved. 

1923-1955: At least one day. California enacted its first WPL in 1923. 

It barred delivery of a pistol, revolver, or concealable firearm on the day of 

purchase. ER 18:1-3 (citing 1923 Cal. Stat. ch. 339 §§ 10-11, ER 223). This 

law also created the “Dealer Record of Sale” (DROS) system, which required 

dealers to obtain identifying information about purchasers and mail the form 

to the local police or county clerk on the day of the sale. SER 36-38, 1923 
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Cal. Stat. ch. 339 § 9. The record contains no information regarding whether 

investigations into purchaser eligibility actually took place based on this 

information. The only classes of people disqualified for purchase under the 

law were felons and unnaturalized immigrants. SER 35, 1923 Cal. Stat. ch. 

339 § 2. DOJ cites speculation that the point of this law was to provide “at 

least an overnight cooling off period,”1 but there is no evidence in the record 

that this initial one-day waiting period was motivated by a cooling off 

rationale.2 

1955-1965: Three days. In 1955, the handgun waiting period was 

extended to three days. ER 18:13-14. The record does not reflect the reason 

for this change. 

1965-1975: Five days. In 1965, the Legislature extended the handgun 

waiting period from three days to five days in order to allow sufficient time 

for the DOJ and law enforcement to complete a manual background check. 

                                                 
1   The Opening Brief cites People v. Bickston, 91 Cal.App.3d Supp. 29, 
32 (Cal. App. Dep’t Super. Ct. 1979), for the proposition that the 1923 law 
was enacted to provide for a cooling off period, but the passage in Bickston 
actually refers to the 1953 enactment of the same language in a different code 
section. See ER 18:5-9.  
2  Indeed, it appears that the main point of California’s original gun 
control law was preventing guns from getting into the hands of immigrants. 
See Clayton E. Cramer, The Racist Origins of California’s Concealed Weapon 
Permit Law 14 (Apr. 27, 2014) (unpublished manuscript, online at 
http://bit.ly/1e3x7ye). 
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ER 18:15-26 (citing ER 250, SER 39, and ER 243).  

1975-1996: Fifteen days. The waiting period was lengthened from 5 to 

15 days in 1975. Again, the purpose of the extension was to accommodate the 

background check. ER 19:1-10. “A waiting period of 5 days was thought to 

be ‘inadequate,’” ER 19:7 (quoting ER 245), and 15 days would “[g]ive law 

enforcement authorities sufficient time” to manually investigate criminal and 

mental health records. ER 19:4-5 (quoting ER 297); see also ER 244-45.  

In 1991, the Legislature expanded the background check to apply to all 

firearms purchases. ER 19:11-12. That same bill directed the California 

Department of Justice (“DOJ”) to undertake a feasibility study concerning 

technological alternatives to update the background check system (which at 

that point still relied on manual processing) to enable the State to “[r]educe 

the current 15-day waiting period to a lesser waiting period as the result of the 

introduction of automation, computerization, or other devices or means which 

have increased efficiency in screening the eligibility of persons to purchase 

and possess firearms.” Cal. Stats. 1990, ch. 9 (A.B. 497), § 12 (codified at 

former Cal. Penal Code § 12083(a)(2)). 

1996-present: Ten days. In 1996, the Legislature reduced the waiting 

period to 10 days along with an advance in technology: the DOJ “switched to 

an electronic database system, which allowed for faster processing of 
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background checks.” ER 19:16-21. In the legislative history for the 1996 law, 

the “cooling off” rationale is mentioned for the first time. ER 19:23-26. As 

the District Court noted, however, that history contains no “specific findings 

or evidence related to the ‘cooling off’ period.” ER 19:26-27. 

Federal Law: Wait eliminated after automation. For a brief period 

in the 1990s, the Brady Handgun Violence Prevention Act, 18 U.S.C. § 922(s), 

imposed a five-day waiting period on handgun purchases. This interim 

measure expired in 1998 with the launch of the National Instant Criminal 

Background Check System (NICS), at which point dealers could release 

firearms once automated background check was complete. See 18 U.S.C. § 

922(t). 

B. The California Legislature And Congress Have Mandated 
The Creation Of Multiple Databases That DOJ Uses To 
Check And Cross-Check A Purchasers’ Eligibility To Own 
A Firearm.  

 
California law prohibits several classes of people from owning a 

firearm. Examples of such “prohibited persons” include individuals convicted 

of felonies, a misdemeanor crime of domestic violence, or other violent crime. 

Cal. Penal Code §§ 29800, 29805, 29905. State law likewise restricts the 

mentally ill from possessing firearms. Cal. Welf. & Inst. Code §§ 8100-8108. 

Any citizen who wants to purchase a firearm and does not fall into one of the 
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law’s 18 exemptions3 must pass the background check to show that they do 

not fall into one of the prohibited classes.  

Since 1995, California law has required that the background check 

consist of automated analyses of multiple law enforcement databases that are 

continually updated. See Cal. Penal Code § 28220(a) (directing DOJ to 

“examine its records” “to determine” whether purchaser is prohibited). Since 

the Opening Brief minimizes and at times even denigrates the value of the 

DOJ-administered systems used in the background check process, we 

summarize them below to provide a fuller background. The District Court’s 

ruling describes the process in detail, ER 20-31, 34-35, and the multi-step, 

acronym-heavy process is depicted in graphical form at Trial Exhibit CB, ER 

221. Because Plaintiffs have not challenged the background check 

requirement, see ER 8:18-22, all individuals must still undergo this 

background check before taking possession of a firearm. 

1. The California Background Check 
 

The starting point of California’s Bureau of Firearms (the “Bureau”) 

background check is the DROS entry system. The DROS is the computerized, 

point-of-sale application system firearms dealers use to submit applications to 

                                                 
3  The 18 categories of exemptions are set forth in Plaintiffs’ First 
Amended Complaint. (ER 322:9-324:7.) 
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purchase firearms to the Bureau. The DROS application is processed through 

DOJ’s Consolidated Firearms Information System (“CFIS”), an automated 

system that “coordinates the electronic portion of the background check 

process, called the Basic Firearms Eligibility Check (“BFEC”), by sending 

inquiries to other electronic databases and compiling the responses.” ER 

20:11-15.  

x First, BFEC queries the State’s Department of Motor Vehicles 

database, to ensure the purchaser’s identifying information is valid. ER 20:16-

21:17. 

x Next, the BFEC checks the Automated Firearms System (“AFS”) 

database to determine whether the firearm has been reported lost or stolen. ER 

21:18-21. AFS is a database that tracks firearms transactions and ownership 

based on variety of sources. The bulk of the records are from transactions 

processed through the DROS system since 1996. ER 21:23-27; see also ER 

21:27-28:5 (noting additional sources of AFS data).  

x If the firearm passes the AFS check, the eligibility check begins. 

CFIS checks its own records to ensure the purchaser has not purchased another 

handgun in the previous 30 days. (Californians may only purchase one 

handgun in a 30-day period. Cal. Penal Code § 27535.) ER 22:19-23:3. 
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x Next, the BFEC checks a series of state and federal criminal and 

mental-health databases to confirm that the purchaser is not prohibited from 

purchasing firearms under state or federal law.  

¾ On the State side, the purchaser’s information is run 

through California’s Automated Criminal History System (“ACHS”), a 

“database that contains criminal history information reported to Cal. DOJ by 

criminal justice agencies in California.” ER 23:5-7. In addition to its own 

records, ACHS checks three other state databases that may bear on the 

purchaser’s eligibility: (1) the “Wanted Persons System” database, which 

contains current warrant information; (2) the “California Restraining and 

Protective Order System” database, which covers domestic violence 

restraining orders and other protective orders; and (3) the “Mental Health 

Firearms Prohibition System” database, which includes records of people 

prohibited from purchasing due to mental health issues. ER 23:8-26. 

¾ The purchaser’s information is then checked against the 

federal NICS database. ER 24:12-14. Similar to the state system, NICS checks 

its own database and three additional federal databases: (1) the “Interstate 

Identification Index,” which “contains criminal history records from 

California and other states that share their criminal history records with the 

FBI,” ER 24:21-22; (2) the “National Crime Information Center,” which 
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“contains federal warrants, domestic violence restraining orders, and stolen 

gun information,” ER 24:25-26; and (3) and the “Immigration and Customs 

Enforcement” database, which “helps to identify people who are in the United 

States unlawfully.” ER 24:27-28.  

If the application passes through each of these steps without a “hit” 

showing that the purchaser is prohibited, the application is “auto-approved,” 

and the background check is complete based on the electronic process alone. 

ER 27:20-23. Steven Buford, Assistant Chief of the Bureau, testified that 

approximately 20% of all applications are auto-approved. ER 30:1-2 (citing 

SER 2:13-15). Auto-approvals can occur as quickly as one minute, but 

“probably” in less than an hour. ER 30:3-5. 

On the other hand, if an application generates any “hits” or “matches” 

in the background check process, it is sorted for manual review by a DOJ 

analyst. ER 25:7-11; see also ER 25:12-27:18 (detailing review process). The 

DOJ has authority to delay the delivery of a firearm for up to 30 days in order 

to complete the background check. See Cal. Penal Code § 28220(f); ER 28:1-

4 & n.25. 

Upwards of 99% of all DROS applications are approved by DOJ. ER 

28:16-29:6. For example, in 2013, DOJ processed 960,179 DROS 

applications, with only 7,371 denials. ER 29:2-3.  
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2. The Armed And Prohibited Persons System And Rap-
Back Program Notify The State When A Known 
Firearm Owner Becomes Prohibited.  

 
Two additional safeguards work hand-in-hand with the databases 

discussed above to prevent prohibited persons from possessing firearms. The 

first is the Armed and Prohibited Persons System (“APPS”), “a database that 

cross-references persons with firearms records in the AFS, typically a DROS 

record, with those who have a prohibiting conviction or circumstance.” ER 

34:19-21. See also Cal. Penal Code §§ 30000-30015. “The purpose behind 

APPS is to identify prohibited persons who have firearms and to enable law 

enforcement to retrieve the firearms before those persons can use the firearms 

to harm others or themselves.” ER 34:26-28. The APPS database consults 

each of the California databases described above, and is updated 24 hours a 

day, 7 days a week. ER 34:21-25. 

The second safeguard is the “rap back” service, which “is a notification 

that Cal. DOJ receives whenever someone with fingerprints on file with Cal. 

DOJ is the subject of a criminal justice agency record, e.g. a notification of a 

subsequent arrest record.” ER 35:18-20. The rap-back system is fingerprint-

based, i.e., it only applies to an event (such as an arrest) where fingerprints 

are taken. ER 35:20-23. 
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C. The As-Applied Classes Consist Of Citizens Known To The 
State To Lawfully Own Firearms.  

 
 The organizational plaintiffs sued on behalf of three as-applied classes 

of California gun owners, all of whom already have firearms registered in DOJ 

databases. 

1.   Gun Owners Identified In Automated Firearms 
System. 

   
 The first as-applied class consists of individuals with firearms listed in 

the State’s Automated Firearms System. While AFS should contain the record 

of all dealer handgun sales since 1996, supra, the District Court noted that, 

“[t]he AFS database is not an ‘absolute database,’” ER 22:5-6, as it “does not 

contain records for every gun in circulation in California.” ER 21:22-23. 

Rather, it “is a type of ‘leads database’ that reflects Cal. DOJ’s belief about 

whom the last possessor of a firearm was based on the most recent DROS 

transaction. Law enforcement personnel can access the AFS in the field in real 

time, and law enforcement officers view the AFS database as reliable.” ER 

22:6-9 (citations to transcript omitted).4  

                                                 
4   Reported cases confirm that law enforcement relies on AFS in 
investigating criminal activity, and to support the search and seizure of 
weapons. E.g., People v. James, 174 Cal.App.4th 662, 665-66 (2009) (DOJ 
agent relied on AFS to investigate and seize weapons in response to 
restraining order issued against defendant); People v. Hunter, 202 
Cal.App.4th 261, 266 (2011) (detective relied on AFS to investigate suspect 
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 Separate from passing the background check process described above, 

all firearms purchasers must satisfy additional safety-related requirements. 

Purchasers must possess a current “Firearm Safety Certificate,” which is 

issued by the DOJ based on a written test covering firearms safety and 

California firearms law. Cal. Penal Code §§ 31610-31670. Before a dealer 

may deliver a firearm, the purchaser must demonstrate safe handling of the 

firearm being purchased and buy a “firearm safety device” (such as a trigger 

lock or gun safe) to prevent use by children or unauthorized users. Id., §§ 

26850-26860 and 23635. The injunction impacts none of these requirements.  

2. CCW Permit Holders  
 
 The second as-applied class consists of persons who possess a valid 

license to carry a concealed weapon (“CCW”).  

California law imposes a number of requirements on CCW holders over 

and above the requirements applicable to all purchasers. Before being issued 

a CCW, an individual must apply to their local sheriff or chief of police, and 

demonstrate “good moral character,” establish “good cause,” and complete a 

training course on firearm safety and firearms law. Cal. Penal Code §§ 26150, 

26155. CCW applicants must submit their fingerprints to the DOJ, id., § 

                                                 
held for armed robbery). See also SER 30-34 (detailing the “tactical,” 
“investigative,” and “prosecutorial” uses of AFS).  
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26185(a)(1), and may be subject to psychological testing. Id., § 26190(f). DOJ 

processes the fingerprints and conducts a new background check to determine 

whether the applicant is prohibited from purchasing or possessing a firearm. 

Id., § 26185. See ER 36-37. A CCW permit is valid for only two years. Cal. 

Penal Code § 26220(a). CCW holders are subject to the rap-back system. ER 

37:26-27. The injunction impacts none of these precautionary measures. 

 3.   Certificate Of Eligibility And A Firearm In The AFS 
 
 The third as-applied class is a subset of the first: it consists of persons 

identified in the AFS system who also possess a “certificate of eligibility” 

(“COE”). A COE, issued by the DOJ, confirms a person’s eligibility to 

lawfully possess and/or purchase firearms under state and federal law. Cal. 

Penal Code § 26710; 11 Cal. Code Regs. § 4031(g). COE applicants must 

answer questions regarding their criminal record and mental illness history, 

and provide personal information (including fingerprints) to the DOJ, which 

then runs a background check to ensure that the applicant is not prohibited 

under state or federal law. 11 Cal. Code Regs. § 4037. A COE is valid for only 

one year at a time. ER 38:14-17. See ER 38:3-39:10. COE holders are subject 

to the rap-back system. ER 39:9.   

 As the District Court noted, “[a] COE is one component/requirement 

for several exceptions to the 10-day waiting period and for other firearms 
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related activities,” including firearm consultant evaluators, “curio and relic” 

collectors, retail firearms dealers, gun show organizers, and firearms 

manufacturers. ER 38:18-39:4.5  

 
II. Procedural History. 

 
On December 23, 2011, Plaintiffs filed suit challenging the 

constitutionality of California’s WPLs, Cal. Penal Code §§ 26815 and 27540, 

as applied to the three classes of individuals identified above. Plaintiffs 

alleged that enforcement of the WPLs against them infringed their Second 

Amendment right to keep and bear arms on the theory that, when the State 

knows an individual already owns a gun, the State does not have a sufficient 

rationale to subject a purchaser to the full 10-day wait once a background 

check is complete.6  

In March 2014, the District Court conducted a three-day bench trial. On 

August 25, 2014, the District Court found in favor of Plaintiffs, holding that 

                                                 
5  Individual plaintiff Jeff Silvester has a license to carry a concealed 
weapon issued by his local chief of police, ER 38:1-2, and plaintiff Brandon 
Combs has a valid Certificate of Eligibility, ER 39:10. 
6  Plaintiffs also brought a claim under the Equal Protection Clause, 
arguing that the 18 statutory exemptions to the WPLs violate the Fourteenth 
Amendment. Because the court concluded that the WPLs violated the Second 
Amendment, it declined to reach the Fourteenth Amendment issues. ER 
54:26-55:5. The Equal Protection claim would be ripe for initial determination 
in the event of a remand. 
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the WPLs were unconstitutional under the Second Amendment as applied to 

each of the three classes of Plaintiffs. ER 1-56, Silvester v. Harris, 41 

F.Supp.3d 927 (E.D. Cal. 2014). 

The District Court first held that the WPLs burden the Second 

Amendment right to keep and bear arms. “One cannot exercise the right to 

keep and bear arms without actually possessing a firearm,” and due to the 

waiting period, a “purchased firearm cannot be used by the purchaser for any 

purpose for at least 10 days.” ER 41:23-24. Furthermore, the waiting period 

“may cause individuals to forego the opportunity to purchase a firearm, and 

thereby forego the exercise of their Second Amendment right to keep and bear 

arms.” ER 41:28-42:1. 

The District Court then found that the State failed to show the WPLs 

“fall[] outside the scope of Second Amendment protections as historically 

understood or fit[] within one of several categories of longstanding 

regulations that are presumptively lawful.” ER 42:3-7. The court further stated 

“[t]here is no evidence to suggest that waiting periods imposed by the 

government would have been accepted and understood to be permissible 

under the Second Amendment” at the relevant time (either 1791 or 1868). ER 

42:13-15 (emphasis added). 
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The District Court, applying intermediate scrutiny, then determined for 

each of the as-applied classes that the State failed to establish a “reasonable 

fit” in applying the full ten-day waiting period to Plaintiffs if the background 

check is complete prior to the tenth day. See ER 49:17-23; 52:16-22; 54:19-

24. The WPLs therefore violated the Second Amendment as applied to the 

three classes of Plaintiffs. 

The District Court ordered the State to modify its background check 

procedures to comply with its order, and stayed its ruling 180 days to give the 

State sufficient time to address the decision. ER 55:7-56:21. On September 

22, 2014, the State filed a motion to amend the judgment, and, a week later, 

filed a motion for stay pending appeal. See ER 57-66. The District Court 

denied both motions. Id. 

On September 24, 2014, the State filed a notice of appeal. 

On December 9, 2014, the State filed an urgent motion to stay 

enforcement of judgment in this Court, Dkt. 15, which was granted, Dkt. 20. 

SUMMARY OF ARGUMENT 

The District Court correctly held that the WPLs violate the Second 

Amendment as applied to the three classes of individuals, identified above, 

who are known by the State to possess a firearm. The WPLs burden conduct 
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protected by the Second Amendment. A citizen must wait ten days from the 

date of a firearm purchase until they can take possession.  

Rather than contest these burdens, the State disputes that the WPLs 

even implicate the Second Amendment as a historical matter under Heller. 

But the State offered no evidence to demonstrate that waiting-period laws 

possess a historical pedigree even remotely sufficient to take them outside the 

scope of the Second Amendment. The State tries to sidestep this deficiency 

by contorting Heller and asserting a series of speculative claims and strained 

analogies in an attempt to recast the WPLs as “presumptively lawful” firearms 

regulations. These arguments do not withstand historical or logical scrutiny. 

Turning to the constitutional analysis, the WPLs do not survive 

intermediate scrutiny, which requires the State to establish a “reasonable fit” 

between the ten-day waiting period and the two objectives proffered by the 

State. The first objective—and by far the most prominent one noted in the 

legislative history—is preventing prohibited persons from taking possession 

of firearms through the background check process. The State refuses to accept 

that this lawsuit never challenged the background check process: all 

subsequent purchasers in the as-applied classes remain subject to California’s 

comprehensive background check. Once the check is complete, however, the 

State has confirmed that the purchaser may lawfully possess a firearm, and 
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this rationale does not support forcing the individual to wait the balance of the 

ten-day period. For the 20% of purchasers who are auto-approved within an 

hour, waiting the next 9 days and 23 hours is delay for delay’s sake, which 

cannot withstand intermediate scrutiny. 

As for the second objective, the State argues that the additional delay is 

justified to allow a “cooling off period” that prevents purchasers from 

committing impulsive acts of violence. Again, the State avoids the main point 

here: a ten-day delay is not a reasonable fit for achieving a “cooling off” 

period for persons known by the State to already possess a firearm. The State 

failed to produce evidence to show that a “cooling off period” prevents 

impulsive acts of violence by individuals who already possess a firearm. 

Indeed, one of the State’s own studies is premised on the idea that purchasers 

don’t already own a gun.  

The State’s main argument rests on speculation that subsequent 

purchasers “may” not still have their gun, but speculative justifications by 

definition cannot survive heightened scrutiny. The State’s remaining 

arguments fail because they either ignore what the District Court actually 

found or invite this Court to overturn multiple factual findings as clearly 

erroneous, despite ample record support. Indeed, the State essentially seeks a 

retrial on appeal. But see Fyock v. City of Sunnyvale, 779 F.3d 991, 1000 (9th 
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Cir. 2015) (refusing to “re-weigh the evidence and overturn the district court’s 

evidentiary determinations—in effect to substitute our discretion for that of 

the district court”). The judgment should be affirmed. 

STANDARD OF REVIEW 
 
 This Court reviews the constitutionality of a statute de novo, United 

States v. Vongxay, 594 F.3d 1111, 1114 (9th Cir. 2010), and it reviews “the 

district court’s underlying factual findings following a bench trial for clear 

error.” Ruiz v. Affinity Logistics Corp., 754 F.3d 1093, 1100 (9th Cir. 2014) 

(citing Fed. R. Civ. P. 52(a)(6)). Rule 52(a)(6) “sets forth a ‘clear command’” 

that “does not make exceptions or purport to exclude certain categories of 

factual findings from the obligation of a court of appeals to accept a district 

court's findings unless clearly erroneous.” Teva Pharm. USA, Inc. v. Sandoz, 

Inc., 135 S. Ct. 831, 836-37 (2015) (quoting Anderson v. Bessemer City, 470 

U.S. 564, 574 (1985), and Pullman-Standard v. Swint, 456 U.S. 273, 287 

(1982)). This standard “applies to both subsidiary and ultimate facts,” id. at 

837, “findings of historical fact,” King Mountain Tobacco Co., Inc. v. 

McKenna, 768 F.3d 989, 992 (9th Cir. 2014), and “to the results of ‘essentially 

factual’ inquiries applying the law to the facts.’” Zivkovic v. S. Cal. Edison 

Co., 302 F.3d 1080, 1088 (9th Cir. 2002).  

Under the “clearly erroneous” standard, “[t]he determinations of the 
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district court must be upheld unless on review of all the evidence” this Court 

is “left with the ‘definite and firm conviction that a mistake has been 

committed.’” Twentieth Century Fox Film Corp. v. Entm’t Distrib., 429 F.3d 

869, 879 (9th Cir. 2005) (quoting Easley v. Cromartie, 532 U.S. 234, 242 

(2001)). A reviewing court may not “reverse a lower court’s finding of fact 

simply because [it] ‘would have decided the case differently.’” Easley, 532 

U.S. at 242 (quoting Anderson, 470 U.S. at 573). Indeed, the Supreme Court 

has emphasized that “when reviewing the findings of a district court sitting 

without a jury, appellate courts must constantly have in mind that their 

function is not to decide factual issues de novo.” Teva Pham. USA, Inc., 131 

S. Ct. at 837 (internal quotation marks and citations omitted). 

Finally, this Court reviews a district court’s injunction “for an abuse of 

discretion or an erroneous application of legal principles,” mindful that the 

district court “has considerable discretion in granting injunctive relief and in 

tailoring its injunctive relief.” United States v. AMC Entm’t, Inc., 549 F.3d 

760, 768 (9th Cir. 2008). “[A] district court has ‘broad discretion to fashion 

remedies once constitutional violations are found.’” LeMaire v. Maass, 12 

F.3d 1444, 1451 (9th Cir. 1993). 
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ARGUMENT 
 
I. The District Court Properly Rejected DOJ’s Various Arguments 

That This Is Not A Second Amendment Case.  
 
Under the Ninth Circuit’s familiar two-step Second Amendment 

inquiry, the first step “asks whether the challenged law burdens conduct 

protected by the Second Amendment.” Chovan, 735 F.3d at 1136.7 The State 

does not contest the District Court’s conclusion that the WPLs burden—by 

delaying—the ability of citizens in the as-applied classes to acquire and 

possess firearms. ER 41:21-42:2.8 Instead, it offers multiple arguments as to 

why the WPLs supposedly fall outside the scope of the Second Amendment. 

The State bears the burden on this question. ER 42:3-7 (citing, inter alia, 

Jackson v. City & Cnty. of San Francisco, 746 F.3d 953, 960 (9th Cir. 2014), 

and Chovan, 735 F.3d at 1136-37). 

                                                 
7  The District Court was bound by Chovan, but Plaintiffs respectfully 
submit that Second Amendment claims should be judged by textual and 
historical analysis, not interest balancing. “In Heller, . . . we expressly rejected 
the argument that the scope of the Second Amendment right should be 
determined by judicial interest balancing.” McDonald v. City of Chicago, 561 
U.S. 742, 785 (2010). See Heller, 554 U.S. at 634-35 (rejecting interest 
balancing).  
8  Nor does the State dispute the District Court’s finding that plaintiffs’ 
possession of at least one firearm does not diminish their Second Amendment 
interest in connection with the purchase of another firearm. ER 42 n.33; see 
also Heller, 554 U.S. at 629 (availability of “other firearms” no justification 
for banning possession of handguns).  
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The State focuses its argument on Heller’s one-paragraph discussion 

that begins with the observation that, “[l]ike most rights, the right secured by 

the Second Amendment is not unlimited.” 554 U.S. at 626. The Court then 

noted that its holdings should not be understood to “cast doubt on 

longstanding prohibitions on the possession of firearms by felons and the 

mentally ill, or laws forbidding the carrying of firearms in sensitive places 

such as schools and government buildings, or laws imposing conditions and 

qualifications on the commercial sale of arms.” Id. at 626-27. In a footnote, 

the Court referred to these as “presumptively lawful regulatory measures.” Id. 

at 627 n.26.  

The State contorts Heller and perverts history in a series of attempts to 

dress up the WPLs as “presumptively lawful” firearms regulations. None of 

these arguments undermine the District Court’s conclusion that the WPLs 

burden conduct protected by the Second Amendment.  

A. The Record Offers No Support For DOJ’s Claim That The 
WPLs Fall Outside The Scope Of The Second Amendment 
As Historically Understood.   
 

Heller instructs that Second Amendment analysis must be rooted in 

historical analysis, which begins with the era preceding the founding because 

the Second Amendment “codified a preexisting right.” 554 U.S. at 592. Heller 
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went on to consider “how the Second Amendment was interpreted from 

immediately after its ratification through the end of the 19th Century.” Id. at 

605. As the Seventh Circuit has explained, the historical scope analysis 

“requires a textual and historical inquiry into original meaning” at the time of 

the founding through ratification of the Fourteenth Amendment; if 

“government can establish that a challenged firearms law regulates activity 

falling outside the scope of the Second Amendment right as it was understood 

at the relevant historical moment—1791 or 1868—then the analysis can stop 

there.” Ezell v City of Chicago, 651 F.3d 684, 701-03 (7th Cir. 2011) (citations 

omitted).  

This Court’s decision in Jackson likewise instructs that this inquiry 

looks for “persuasive historical evidence” as to “whether the challenged law 

falls within a ‘well-defined and narrowly limited’ category of prohibitions 

‘that have been historically unprotected.’” Jackson, 746 F.3d at 960 (quoting 

Brown v. Entm’t Merchants Ass’n, 131 S. Ct. 2729, 2733 (2011)).  

The Supreme Court’s First Amendment jurisprudence is instructive in 

this regard. The Court has explained that “without persuasive evidence” of a 

“long . . . tradition of proscription, a legislature may not revise the ‘judgment 

[of] the American people,’ embodied in the First Amendment, ‘that the 

benefits of its restrictions on the Government outweigh the costs.’” Brown, 
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131 S. Ct. at 2734 (quoting United States v. Stevens, 559 U.S. 460, 470 

(2010)). That same rationale applies with equal force to the Second 

Amendment, which “[l]ike the First [Amendment], . . . is the very product of 

an interest-balancing by the people.” Heller, 554 U.S. at 635 (emphasis in 

original). “The Constitution is not a document ‘prescribing limits, and 

declaring that those limits may be passed at pleasure.’” Stevens, 559 U.S. at 

470 (quoting Marbury v. Madison, 1 Cranch 137, 178 (1803)). 

To that end, the District Court found that “Defendant has identified no 

laws in existence at or near 1791 or 1868 that imposed a waiting period of any 

duration between the time of purchase and the time of possession of a 

firearm.” ER 17:3-5 (emphasis added). Further, the State “identified no 

historical materials at or near 1791 or 1868 that address government imposed 

waiting periods or the perception of government imposed waiting periods in 

relation to the Second Amendment.” ER 17:6-8. The State cannot dispute 

these findings. Instead, it offers variations on strained historical analogies that 

this Court has previously rejected.   

1. DOJ Cites No Government Restrictions Remotely 
Similar To A Waiting Period At The Relevant Times.  

 
First, the State argues that a waiting-period law falls outside the scope 

of the Second Amendment because, in the Founding Era, the government 

“could temporarily deprive law-abiding people” from possessing or using 
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guns. AOB 28 (emphasis in original). The only two examples provided, 

however, are wholly different from a waiting period law.  

 First, the State cites the statement in Kachalsky v. Cnty of Westchester, 

701 F.3d 81, 84 (2d Cir. 2012), that “[b]y 1785, New York had enacted laws 

regulating when and where firearms could be used, as well as restricting the 

storage of gun powder.” Notably, Kachalsky found this pedigree of regulation 

insufficient to conclude that the modern-day concealed-carry licensing 

scheme at issue in the case fell outside the Second Amendment: “Analogizing 

New York’s licensing scheme (or any other gun regulation for that matter) to 

the array of statutes enacted or construed over one hundred years ago has its 

limits.” Id. at 92.  

Nor are these supposed analogues remotely similar to WPLs. Although 

the State does not identify the content of the use-restriction law referenced in 

Kachalsky, it appears to be the same law, discussed in Heller, allowing the 

imposition of fines on persons who fired a gun “in certain places (including 

houses) on New Year’s Eve and the first two days of January.” Heller, 554 

U.S. at 632. That sort of restriction has nothing to do with, and is nothing like, 

an across-the-board waiting-period law. Id. This Court rejected a similarly 

strained analogy in Jackson, 746 F.3d at 963 (rejecting attempt to analogize 

colonial-era gunpowder storage requirements to modern handgun storage 
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requirement), and this attempt fares no better.   

 Second, the State argues that founding era “impressment” laws, “by 

which the government temporarily impressed private firearms into military 

service, in times of public danger,” AOB 28, is another “temporal restriction” 

showing that a waiting period law would have been understood to fall outside 

the Second Amendment. But this sort of doomsday rule is utterly different in 

kind from a WPL. The State’s own materials demonstrate the folly of 

analogizing an impressment law to a WPL:  

Because there was no standing army, the national defense 
depended upon an armed citizenry capable of fighting off 
invading European powers or hostile Native tribes. With national 
defense becoming too important to leave to individual choice or 
the free market, the founders implemented laws that required all 
free men between the ages of eighteen and forty-five to outfit 
themselves with a musket, rifle, or other firearm suitable for 
military service.  
 

Winkler, Gunfight: The Battle Over the Right to Bear Arms in America 113 

(W.W. Norton & Co. 2011) (State’s Mot. to Take Jud. Notice, Ex. C). In this 

context, it is inconceivable that the same government requiring universal gun 

ownership among adult males would have considered enacting a separate law 

requiring those already-armed citizens to wait ten days before taking another 

firearm home from a gun merchant. 

 In sum, the State has failed to present persuasive evidence that WPLs 

fall outside the scope of the Second Amendment as historically understood.  
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2. DOJ Cannot Rely On Non-Governmental 
Impediments To Purchasing Guns To Show The 
Understanding Of A Constitutional Limitation On 
Government Action.  

 
In the absence of a historical pedigree of similar regulation, the State 

falls back on a series of tenuous, speculative arguments concerning early 

American life. Even if there was no government-imposed waiting period, the 

State argues, some “frontiersmen” had to travel long distances on horseback 

to get to a store to buy a gun in the 18th century, and the store “may or may 

not have carried firearms and . . . was typically closed during the entire harvest 

season.” AOB 31.9 Dubbing this a “built-in natural waiting period” for rural 

citizens, the State concludes that “our arms-bearing ancestors” would not 

“pursue a lawsuit like the present case,” so therefore a government-imposed 

WPL falls outside the Second Amendment. Id.  

This novel argument fails in several respects. Simply put, the retail 

stocking practices of frontier merchants—and their decisions about which 

months to open their doors for business—have nothing to do with the scope 

                                                 
9  The Opening Brief cited the reference to this hardy frontiersman’s trips 
to the trading post in Peruta v. Cnty. of San Diego, 742 F.3d 1144, 1152 (9th 
Cir. 2013), but ignores that the point of the reference was to emphasize the 
universal expectation that the pioneer would be carrying a gun to and from 
the trading post. See Moore v. Madigan, 702 F.3d 933, 936 (7th Cir. 2012) 
(“en route” to and from the trading post, “one would be as much (probably 
more) at risk if unarmed as one would be in one’s home unarmed”).   
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of the Second Amendment, for it is only governmental intrusions on 

individual rights that the Constitution forbids. See, e.g., Florida Retail Fed’n, 

Inc. v. Atty. Gen. of Fla., 576 F.Supp.2d 1281, 1295 (N.D. Fla. 2008) (“[T]he 

constitutional right to bear arms restricts the actions of only the federal or state 

governments or their political subdivisions, not private actors”). Cf. Central 

Hardware Co. v. NLRB, 407 U.S. 539, 547 (1972) (“The First and Fourteenth 

Amendments are limitations on state action, not on action by the owner of 

private property used only for private purposes.”). In short, there is no 

evidence that a frontier retailer would tell the weary frontiersman: “Sorry, sir, 

the State code tells me you can’t take this revolver home with you for 10 

days.” That is because waiting-period laws are modern creations that came 

long after the closing of the frontier.10  

B. The WPL Does Not Fall Within The Categories Of 
“Presumptively Lawful” Regulations Mentioned in Heller’s 
Footnote 26.  

 
The State makes a passing argument that the WPL falls within two of 

the “presumptively lawful regulatory measures” identified in Heller: (1) 

“conditions and qualifications on the commercial sales of arms” and (2) 

                                                 
10  The argument also ignores the vast majority of citizens who, by 
definition, did not live on the “frontier” of inhabited land. If Davy Crockett 
lived down the block from the gunsmith, he could have walked to the store 
and taken home his rifle the same day.  

  Case: 14-16840, 05/26/2015, ID: 9549304, DktEntry: 42-1, Page 40 of 75
(40 of 118)



 30 

prohibitions on possession by “felons and the mentally ill.” 554 U.S. at 626-

27. The WPLs fall into neither category.    

1. This Case Does Not Implicate Heller’s Reference To 
“Conditions And Qualifications On The Commercial 
Sale Of Arms.”  

 
The State argues fleetingly that the WPLs “rank among Heller’s 

presumptively lawful ‘commercial conditions’ laws.” AOB 33. It cites no 

Ninth Circuit case as support for its argument. The District Court concluded 

that the 10-day waiting period did not “qualify as a commercial regulation.” 

ER 42:16-43:14 (discussing Nordyke v. King, 681 F.3d 1041, 1043 (9th Cir. 

2012) (en banc), for the meaning of “acceptable commercial regulation” 

within the meaning of Heller). 

If the State’s expansive theory were correct, every single law or 

regulation touching on the sale of firearms that falls short of a complete 

prohibition on possession would fall outside of the Second Amendment. This 

is an illogical contortion of Heller. As the Third Circuit has explained: 

Commercial regulations on the sale of firearms do not fall outside 
the scope of the Second Amendment. . . . If there were somehow 
a categorical exception for these restrictions, it would follow that 
there would be no constitutional defect in prohibiting the 
commercial sale of arms. Such a result would be untenable under 
Heller. 

 
United States v. Marzzarella, 614 F.3d 85, 92 n.8 (3rd Cir. 2010). 

 Finally, it is unclear why the State cites the National Labor Relations 
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Act’s requirement that unions provide 60 days’ notice before striking, 28 

U.S.C. § 158(d), and the California Family Code’s rule requiring the passage 

of six-months before judgment can be entered in a marital dissolution case. 

Cal. Fam. Code § 2320(a). AOB 33-34. Neither of these laws is a “condition” 

or “qualification” on commerce relating to a constitutionally protected right.  

2. The WPLs Are Not Prohibitions On Possession By 
Felons Or The Mentally Ill.  

 
The State makes an even more perfunctory attempt to argue that, since 

the WPLs “facilitate[s] the enforcement” of the prohibitions on the possession 

of firearms by felons and the mentally ill, so therefore they are beyond 

scrutiny based on Heller’s statement that its decision did not impact the 

prohibitions themselves. 554 U.S. at 626. It cites no authority for this 

elasticizing of Heller, and Appellees are aware of none.  

C. There Is No Separate Second Amendment Safe Harbor For 
“Longstanding” Regulations. 
 

The State next argues that, because California has had a waiting-period 

law in one form or another since 1923, the WPLs falls within a separate, 

general category of “longstanding regulations” that are outside the scope of 

the Second Amendment. AOB 35-38. Not so. 

This is a misreading of Heller. The Court did not create a constitutional 

safe harbor for “presumptively lawful” regulatory measures unmoored to 
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searching historical analysis. In response to Justice Breyer’s criticism that the 

Court failed to provide “extensive historical justification for those regulations 

of the right that we [the majority] describe as permissible,”11 the majority 

explained: “[S]ince this case represents this Court’s first in-depth examination 

of the Second Amendment, one should not expect it to clarify the entire field 

. . . . [T]here will be time enough to expound upon the historical justifications 

for the exceptions we have mentioned if and when those exceptions come 

before us.” 554 U.S. at 635.  

Thus, each firearms regulation (even “presumptively lawful” ones) 

must be judged based on its “historical justifications” to determine whether it 

falls within the scope of the Second Amendment right. To this end, Heller 

instructs that historical analysis of the scope of the Second Amendment is 

judged against the “public understanding” in the period after ratification 

through the end of the 19th century. 554 U.S. at 605; see id. at 605-19 

(surveying various historical sources). This is because “the Second 

Amendment . . . codified a pre-existing right,” id. at 603, and “constitutional 

rights are enshrined with the scope they were understood to have when the 

people adopted them . . . .” Id. at 635. See also McDonald, 561 U.S. at 802 

(Scalia, J., concurring) (the “traditional restrictions go to show the scope of 

                                                 
11  See Heller, 554 U.S. at 721 (Breyer, J., dissenting). 
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the right”); Chovan, 735 F.3d at 1137. In short, “longstandingness” is not a 

stand-alone exemption. 

In any event, Chovan forecloses the State’s attempt to rely on 20th-

century gun regulation to determine the historical scope of the Second 

Amendment. There, this Court observed federal restrictions on possession of 

firearms by violent offenders traceable to 1938 were not “so longstanding” 

that they fall outside the scope of the Second Amendment. 735 F.3d at 1137. 

Fifteen more years does not a “longstanding” analogue make, particularly 

when the WPL enacted in 1923 was only one day rather than ten, and the 

waiting period was not extended to three days until 1955, supra.  

Amicus Everytown USA argues that Heller itself shows that regulations 

need not predate the 20th century to be “presumptively lawful,” since the “first 

felon prohibitions in state law, for example, arose in the early 20th century” 

and the “first federal statute disqualifying felons from possessing firearms was 

not enacted until 1938.” Everytown Amicus Br., p. 15 (citing United States v. 

Skoien, 614 F.3d 638, 640 (7th Cir. 2010)); id. at 15-16 (regarding bans on 

possession by mentally ill). 

This argument conveniently ignores the wealth of historical evidence 

confirming that felon-in-possession statutes codify restrictions that were 

understood since the Founding to be consistent with the Second Amendment. 
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Indeed, Skoien cites The Address and Reasons of Dissent of the Minority of 

the Convention of the State of Pennsylvania to Their Constituents (1787), 

which confirmed that “citizens have a right to bear arms ‘unless for crimes 

committed, or real danger of public injury.’” Skoien, 614 F.3d at 640. And 

Skoien observed that “[m]any of the states, whose own constitutions entitled 

their citizens to be armed, did not extend this right to persons convicted of 

crime.” Id. (citing multiple sources). Likewise, United States v. Rene E., 583 

F.3d 8 (1st Cir. 2009), which the State also cites, refers to multiple sources 

demonstrating the “longstanding practice,” traceable to the Founding, “of 

prohibiting certain classes of individuals from possessing firearms—those 

whose possession poses a particular danger to the public.” Id. at 15-16 

(citations omitted).12 

 The State also makes too much of the statement in Fyock that “early 

twentieth century regulations might nevertheless demonstrate a history of 

                                                 
12  See also Don B. Kates, Handgun Prohibition and the Original Meaning 
of the Second Amendment, 82 Mich. L. Rev. 204, 266 (1983) (“Felons simply 
did not fall within the benefits of the common law right to possess arms. . . . 
Nor does it seem that the Founders considered felons within the common law 
right to arms or intended to confer any such right upon them. All the ratifying 
convention proposals which most explicitly detailed the recommended right-
to-arms amendment excluded criminals and the violent.”); Robert Dowlut, 
The Right to Arms: Does the Constitution or the Predilection of Judges 
Reign?, 36 Okla. L. Rev. 65, 96 (1983) (“Colonial and English societies of 
the eighteenth century, as well as their modern counterparts, have excluded 
infants, idiots, lunatics, and felons [from possessing firearms].”).  
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longstanding regulation if their historical prevalence and significance is 

properly developed in the record.” 779 F.3d at 997 (citing Nat’l Rifle Ass’n of 

Am. v. Bureau of Alcohol, Tobacco, Firearms, and Explosives, 700 F.3d 185, 

196 (5th Cir. 2012) (BATFE)). BATFE confirms that the meaning of 

“historical prevalence and significance” is no different than the historical 

analysis discussed above. In considering a challenge to the 20th century 

federal prohibition on selling handguns to persons under the age of 21, the 

Fifth Circuit spent several pages reviewing historical sources regarding limits 

on firearm possession by minors, from the Founding through the nineteenth 

century. 700 F.3d at 200-04 (“there is considerable historical evidence of age- 

and safety-based restrictions on the ability to access arms,” so “[m]odern 

restrictions” are “firmly historically rooted”). Fyock, in any event, skipped the 

historical scope step entirely since neither party addressed the issue in the 

district court. 779 F.3d at 997.   

Fyock’s dicta does not overturn the historical analysis required by 

Heller, Jackson, and Chovan. Here, the record reveals nothing remotely 

similar to a waiting period law in the United States prior to 1923.   

*       *       * 
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 The Opening Brief provides no basis for revising the District Court’s 

conclusions at Chovan’s first step. The WPLs burden conduct protected by 

the Second Amendment.  

II. The District Court Correctly Found That Applying The Waiting 
Period Laws To The As-Applied Classes, After A Background 
Check Is Passed, Does Not Survive Intermediate Scrutiny. 

  
The second Chovan step determines and applies the appropriate level 

of constitutional scrutiny. Chovan, 735 F.3d at 1137-40; Jackson, 746 F.3d at 

963-66. The State spends a surprising amount of time arguing that 

intermediate scrutiny (rather than strict scrutiny) should apply, considering 

that the District Court did not apply strict scrutiny; Plaintiffs argued below 

that it was not necessary to consider strict scrutiny since the WPLs cannot 

satisfy intermediate scrutiny. ER 44:16-23.  

When it comes to applying intermediate scrutiny, this Court has 

recognized that courts “have used various terminology to describe” the 

standard, but “all forms of the standard require (1) the government’s stated 

objective to be significant, substantial, or important; and (2) a reasonable fit 

between the challenged regulation and the asserted objective.” Jackson, 746 

F.3d at 965 (quoting Chovan, 735 F.3d at 1139).  

 The District Court concluded, and plaintiffs did not dispute, that 

“California has important interests in public safety/preventing gun violence 
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and preventing prohibited individuals from obtaining firearms.” ER 44:24-

45:5. Thus the District Court focused its analysis on the multiple reasons why 

applying the Waiting Period Laws to the as-applied classes of existing gun 

owners—by making them wait for the entire ten-day period after they pass a 

background check, which often happens in a matter of minutes—does not 

constitute a “reasonable fit.” Before addressing those arguments, however, it 

is worth reviewing the standards underlying the “reasonable fit” test, since 

most of them are nowhere mentioned in the Opening Brief.  

A. The District Court Relied On The Applicable “Reasonable 
Fit” Standards Imported From First Amendment Doctrine, 
Which The Opening Brief Largely Ignores.   

 
The Ninth Circuit has repeatedly acknowledged that the intermediate 

scrutiny test used to evaluate Second Amendment claims is imported from 

First Amendment cases. See Chovan, 735 F.3d at 1138-39 (agreeing with 

multiple courts’ reliance on First Amendment standards); Jackson, 746 F.3d 

at 965 (citing Ward v. Rock Against Racism, 491 U.S. 781 (1989) (time, place, 

and manner restrictions), and Bd. of Trs. of State Univ. of N.Y. v. Fox, 492 

U.S. 469, 480 (1989) (commercial speech restriction)).  

These First Amendment authorities explain how the “reasonable fit” 

test is applied, and the Opening Brief largely ignores them. The District Court 

cited two additional First Amendment-based aspects of the reasonable-fit test, 
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both of which confirm that the test requires evidence of an actual effort by the 

government to tailor a regulation in light of the burdens it imposes on 

constitutionally protected activity—evidence that is utterly lacking here:  

1. Narrowly tailored/carefully calculated. The District Court 

correctly stated that, “[f]or there to be a ‘reasonable fit,’ the regulation must 

not be substantially broader than necessary to achieve the government’s 

interest.” ER 41:9-13 (citing Reed v Town of Gilbert, 707 F.3d 1057, 1074 

n.16 (9th Cir. 2013) (sign regulation); Fantasyland Video, Inc. v. Cnty. of San 

Diego, 505 F.3d 996, 1004 (9th Cir. 2007) (operating restriction on adult video 

booths), and Marzzarella, 614 F.3d at 98 (Second Amendment challenge to 

federal serial number requirement)). 

 This is another formulation of the oft-cited standard described in Fox, 

where the Supreme Court explained that the “fit” must be “in proportion to 

the interest served,” “that employs not necessarily the least restrictive means 

but . . . a means narrowly tailored to achieve the desired objective.” Fox, 492 

U.S. at 480 (emphasis added). The “cost” of the restriction must be “carefully 

calculated.” Id.; see Jackson, 746 F.3d at 965 (quoting Fox).   

 2.  Speculation or conjecture insufficient. The District Court further 

stated correctly that, under intermediate scrutiny, the “government cannot rely 

on ‘mere speculation or conjecture” to establish a reasonable fit. ER 41:13-16 
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(citing Edenfield v. Fane, 507 U.S. 761, 770-71 (1993) (striking down 

commercial speech regulation), and United States v. Carter, 669 F.3d 411, 

418 (4th Cir. 2012) (government may not rely on “anecdote and 

supposition”)); see also Valley Broad. Co. v. United States, 107 F.3d 1328, 

1331 (9th Cir. 1997) (same). As a corollary to this evidentiary requirement, a 

regulation “may not be sustained if it provides only ineffective or remote 

support for the government’s purpose,’ rather there must be an indication that 

the regulation will alleviate the asserted harms to a ‘material degree.’” ER 

41:16-19 (citing Edenfield, 507 U.S. at 770-71, and Valley Broad., 107 F.3d 

at 1334).  

*       *       * 

The State generally ignores these concepts and chooses instead to focus 

entirely on Fyock’s fleeting statement that “[the city] was entitled to rely on 

any evidence ‘reasonably believed to be relevant’ to substantiate its important 

interests.” 779 F.3d at 1000 (citing City of Renton v. Playtime Theaters, Inc., 

475 U.S. 41, 52 (1986) (evaluating zoning restriction on adult theaters under 

intermediate scrutiny)). But City of Renton itself undermines the State’s 

approach, as it stressed that the zoning ordinance at issue there was “‘narrowly 

tailored’ to affect only that category of theaters shown to produce the 

unwanted secondary effects,” 475 U.S. at 52 (emphasis added)—a finding that 
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cannot be made here. 

 Moreover, when applying intermediate scrutiny, the court focuses on a 

restriction’s actual purpose, rather than any conceivable or hypothetical 

purpose advanced by the government. A court will not “turn away if it appears 

that the stated interests are not the actual interests served by the restriction.” 

Edenfield, 507 U.S. at 768 (citing Mississippi Univ. for Women v. Hogan, 458 

U.S. 718, 730 (1982) (state “failed to establish that the alleged objective is the 

actual purpose underlying” the statute)). In a similar vein, the portion of 

Renton quoted in Fyock refers to the government’s leeway in marshaling 

evidence to identify and remedy a substantial problem, not evidence it can use 

as a post-hoc justification for past action. Renton, 475 U.S. at 51-52 (city is 

not required “before enacting such an ordinance, to conduct new studies or 

produce evidence independent of that already generated by other cities, so 

long as whatever evidence the city relies upon is reasonably believed to be 

relevant to the problem that the city addresses”) (emphasis added); see id. at 

44 (detailing city planning commission’s investigation). The State’s reliance 

on City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425 (2002), fails for 

the same reasons. As in Renton, the city conducted a comprehensive study, 

then relied on that study to design an ordinance to remedy the problems 

identified in the study. 535 U.S. at 430.  
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By contrast, the evidence the State uses to defend the WPLs was not 

relied upon by the Legislature when enacting the law, it is only being used to 

prop-up the law after the fact. This is the hallmark of rational basis review. As 

the Supreme Court stressed in Thompson v. W. States Med. Ctr., 535 U.S. 357, 

373 (2002): “[W]e have generally only sustained statutes on the basis of 

hypothesized justifications when reviewing statutes merely to determine 

whether they are rational.”  

Indeed, the State argues as if the “reasonable fit” test is 

indistinguishable from a rational basis test, complaining that the District Court 

should have “accept[ed] that a reasonable legislature could believe” that the 

WPL reduced handgun violence based on the evidence at trial, AOB 52.13 But 

Heller emphatically instructed that rational basis is not the standard for 

reviewing Second Amendment claims. 554 U.S. at 629 n.27. Thus, while the 

State may have leeway in marshaling evidence in identifying a “substantial 

government interest” and tailoring a regulation to serve such an interest, the 

government is not afforded the same leeway when it relies on evidence to 

                                                 
13  Under the rational basis test, “[t]his lowest level of review does not look 
to the actual purposes of the law. Instead, it considers whether there is some 
conceivable rational purpose that [the legislature] could have had in mind 
when it enacted the law.” SmithKline Beecham Corp. v. Abbott Labs., 740 
F.3d 471, 481 (9th Cir. 2014); see also id. (noting that the Supreme Court has 
“emphasized that deference to post-hoc explanations was central to rational 
basis review”) (citation omitted). 
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develop a (hypothetical) rationale after the fact to establish a “reasonable 

fit.”14 

In any event, the District Court here did consider nearly all of the 

studies submitted by the State and determined that they did not establish a 

reasonable fit.15 The State simply wants a retrial on appeal.  

The State also claims to analogize waiting periods in other contexts, 

AOB 52-53, but two of its cases, Zablocki v. Redhail, 434 U.S. 374 (1978) 

(striking down requirement of court approval for certain marriages), and 

Burdick v. Takushi, 504 U.S. 428 (1992) (upholding Hawaii’s ban on write-in 

ballots), do not even involve waiting periods.  

Cases involving the minimum period of time between voter registration 

and election day are poor analogies for many reasons, not the least of which 

is Article I, § 4 of the Constitution, which expressly grants states the power to 

regulate “[t]he Times, Places and Manner of holding elections.” The Supreme 

Court has further recognized that, “as a practical matter, there must be a 

                                                 
14  The State makes a curious passing argument that it should be afforded 
additional deference because of its police power. AOB 25-26. But it cites no 
authority to explain how or why its police power alters the intermediate 
scrutiny analysis, or otherwise provides cover for the State to infringe 
fundamental individual rights.  
15  We address the studies and resources for which judicial notice was 
denied in the separate response to the Motion to Take Judicial Notice.  
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substantial regulation of elections if they are to be fair and honest and if some 

sort of order, rather than chaos, is to accompany the democratic processes.” 

Storer v. Brown, 415 U.S. 724, 730 (1974).  

As for ACORN v. Bysiewicz, 413 F.Supp.2d 119 (D. Conn. 2005) 

(rejecting claim that right to vote compelled right to election-day registration), 

the court there stressed the technological limitations justifying the state’s need 

to monitor fraud that do not exist here, id. at 154 (noting database crashes at 

end of registration period); again, the background check must still be 

completed in every instance.  

B. The District Court Properly Concluded That The 
Background Check Rationale Did Not Justify Waiting Ten 
Days For Checks That Are Completed In Less Time.  
 

The District Court found, based on DOJ testimony, that roughly twenty 

percent of all background checks are “auto approved”—meaning the 

purchaser’s application has been run through the multiple databases discussed 

above to confirm they are not prohibited from purchasing a firearm—in a 

matter of minutes. ER 30:1-5 (citing SER 2:13–15, 10:22–11:3, 5:1–6, 12:22–

14:15). The State essentially ignores the basis on which this case was tried: 

When anyone in one of the as-applied classes tries to buy a firearm, the 

background check must still be approved, whether it takes a few minutes or 

the full 30-day period allowed by statute. Thus, when manual work is actually 
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required to complete a check, see AOB 11, that work will still take place.  

The District Court concluded that, once a subsequent buyer’s 

background check has been approved, however, “conducting a background 

check is no longer a justification for the 10-day waiting period because the 

DROS applicant has been approved as determined by a completed background 

check.” ER 46:8-11. Thus, while the background check itself may constitute 

a reasonable fit for addressing the harm of allowing prohibited persons to 

purchase firearms, requiring the purchaser to wait after the check has taken 

place is a substantially broader “fit” than necessary to achieve the objective. 

Cf. AOB 50 (acknowledging that WPL may not be “substantially overbroad”). 

The additional time is not “carefully calculated” to achieve the objective, since 

the objective has already been achieved. Jackson, 746 F.3d at 965.  

Instead of accepting this victory—the State interest in conducting and 

completing a background check will continue to be vindicated in every 

purchase—the State tries to move the goalposts. It argues that, even if a 

background check is completed before the expiration of the 10-day waiting 

period, it should still have the full 10 days because it might receive 

information during the remaining time that would cause it to re-evaluate the 

purchaser’s eligibility. AOB 49. 

The District Court properly rejected this argument on a number of 
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grounds, all of which apply to each of the as-applied classes.   

First, the District Court found that, in fact, completed background 

checks are not routinely “re-run” as the Opening Brief tries to suggest.16 

Indeed, the District Court traced almost verbatim the testimony of DOJ 

Bureau Assistant Bureau Chief Steven Buford in concluding that: 

The only time a CIS Analyst would review an auto-approved 
DROS application is if BOF is contacted about a particular 
DROS applicant by an outside source, such as a law enforcement 
officer or a medical professional. See [Tr.] 199:8-200:1. [SER 
6:8-7:1] Outside requests to further investigate an auto-approved 
DROS application occur “occasionally.” See id. at 199:14-16. 
[SER 6:14-16] No evidence was presented to quantify or explain 
what is meant by “occasionally.” 
 

ER 30:6-10 (emphasis added); see also ER 46 n.34 (“[n]o evidence indicates 

that a material number of auto-approved DROS applications are ever 

rechecked”).  

Second, the court further found that: 

20% of all DROS applications are auto-approved in a very short 
period of time, and they normally are not reviewed or rechecked 
at any time. Finally, of the approximately 99% of DROS 
applications that are approved, no new disqualifying information 
was obtained during the 10-day waiting period. Of the 
approximately 1% of DROS applications that are denied, there is 

                                                 
16 The Opening Brief states that “[a]s noted above, the 10-day period also 
affords CIS Analysts time to re-run certain background checks to make sure 
they are based on the most up-to-date information.” AOB 49. But what the 
State actually “noted above” was that “re-runs” only occur when the DROS 
application was not auto-approved, required manual review, and sat around 
“awaiting processing by a CIS analyst for a few days.” AOB 11-12. 
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no evidence regarding when in the 10-day waiting period that the 
disqualifying information was obtained, i.e., was the 
disqualifying information obtained during the initial BFEC or 
was it obtained late in the process as part of a re-check.   
 

ER 46:15-21. The Opening Brief does not contest any of these findings as 

erroneous, much less clearly erroneous, and they are amply supported in the 

record. ER 30:1-2; see SER 2:13-15 (20% auto-approval), SER 3:8-4:1 

(detailing review procedure); ER 28:13-29:6 (99% of applications are 

approved). 

Third, in light of these facts, the District Court found that “[r]equiring 

an approved DROS applicant to wait the full 10-days [when the applicant falls 

in one of the three as-applied classes] on the chance that new information 

might come in, is unduly speculative and anecdotal.” ER 46:21-24. This 

conclusion is plainly correct, and the State does not even address it. 

Fourth, in response to the admittedly speculative concern that 

disqualifying information could arrive after an initial approval, the Court 

noted that the same could be said for any timeframe. The important point, the 

Court stressed, is that the law requires the buyer “to pass the background 

check, [and] not to pass the background check every day for 10 straight days,” 

ER 46:14-15, and the evidence shows successive checks are not made in any 

event. Indeed, the record contains no evidence whatsoever that the 10-day 

waiting period was established to allow time for post-approval reporting. To 

  Case: 14-16840, 05/26/2015, ID: 9549304, DktEntry: 42-1, Page 57 of 75
(57 of 118)



 47 

the contrary, the 10 day waiting period was reduced from 15 days on the 

legislative assumption that automation and computerization of the 

background check process increased the speed and efficiency of screening the 

eligibility of purchasers, supra, and the record confirms that this automation 

has progressed to the point that many checks can be approved in a matter of 

minutes.  

Fifth, the Court found that, if the speculative concern of post-approval 

disqualifying information comes to pass, the Legislature established a 

separate program to address that risk: The APPS system “is designed to 

retrieve such firearms from prohibited persons. The APPS system acts as a 

safety net for individuals who have been previously approved to possess a 

firearm, but who later become prohibited.” ER 46:27-47:2. 

 The State’s response: The APPS system isn’t administered well enough 

to be trusted. Contrary to the State’s claim that the “only on-point evidence” 

shows the system is “incomplete,”17 however, the evidence shows that if one 

                                                 
17   In fact, the only testimony cited in the Opening Brief notes the DOJ’s 
policy preference that fewer guns be added to the list, not that the list is 
incomplete. AOB 13, citing ER 137:13-138:5. This preference is perhaps 
understandable in light of the controversy that has resulted from DOJ’s delays 
in implementing the program, but such policy preferences are surely no basis 
for disturbing the District Court’s findings. See L.A. Times, Editorial, State 
falls behind on efforts to keep guns out of the wrong hands, May 12,2015, 
online at http://lat.ms/1e2pvfm; Cal. DOJ, Office of the Atty. Gen., Senate 
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of the members of the as-applied classes becomes prohibited and the APPS 

law is followed,18 their name will appear in the APPS database to notify DOJ 

that their gun should be retrieved. Cal. Penal Code §§ 30000 (purpose is to 

establish file to cross-reference persons who appear in CFIS as owning a 

firearm and become prohibited), 30005 (upon entry into “any department 

automated information system” used to identify prohibited persons, the 

department “shall determine if the subject has an entry” in CFIS). Thus, the 

APPS system acts as a “safety net” if someone becomes prohibited from 

possessing a firearm, as confirmed by the State’s various databases—

including the AFS, which ensures that individuals in each of the as-applied 

classes are within its reach. ER 34:21-23 (citing SER 24:17-25:10); see also 

SER 29:19-25 (CCWs with firearms in AFS are subject to APPS); SER 29:7-

9, 29:3-5 (APPS is linked to State’s databases, including AFS). As Bureau 

Chief Stephen Lindley explained: 

Let’s say that last night, I was arrested for domestic violence.  
Taken down to county jail, my fingerprints were rolled. This 
morning, DOJ would have been notified by our own system 

                                                 
Bill 140, Legislative Report Number One, Armed and Prohibited Persons 
System (2014), online at http://bit.ly/1G7TUUD. 
18   This Court presumes that state actors will follow the law. Brown v. 
Plata, 131 S. Ct. 1910, 1965 (2011) (“[I]n the absence of clear evidence to the 
contrary, courts presume that [public officers] have properly discharged their 
official duties.”) (citation omitted); Nat’l Archives & Records Admin. v. 
Favish, 541 U.S. 157, 174 (2004) (same). 
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[APPS] that I was arrested for domestic violence, which 
potentially could be a prohibiting offense . . . . 
 

SER 26:15-19. 

Indeed, since individuals in the as-applied classes are already listed in 

the relevant databases, if they become prohibited (inside or outside the 10-day 

period), DOJ would be obliged to retrieve all of their guns in any event. 

Regardless, the District Court credited the testimony that DOJ would prefer 

to ignore, and there is no basis for disturbing its finding.  

  Sixth, as to the CCW and COE as-applied classes, the District Court 

found that the “rap back program acts as a further safety net with respect to 

California criminal conduct” by such individuals. ER 50:18-19. The Opening 

Brief does not, and cannot, dispute this finding. 

 In sum, the State provides no basis for reversing the District Court’s 

conclusion, supported by multiple separate findings, that the WPL is not a 

“reasonable fit” for purposes of the background check rationale.  

C. The District Court Properly Concluded That Applying The 
Ten-Day Waiting Period To Purchasers Who Already Own 
A Firearm Is Not A Reasonable Fit Under The Cooling Off 
Rationale.  

 
Bureau of Firearms Chief Steve Lindley testified that the “only” reason 

not to release a firearm after a background check has been approved is the 

“cooling off” rationale, and the District Court adopted this as a finding. ER 
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46:1-7; see SER 29:9-18. The “‘cooling off period,’ seeks to limit a person’s 

access to a firearm.” ER 47:5-6. 

But this case concerns only individual purchasers who already have 

access to a firearm. Applying basic common sense in light of the record, the 

District Court concluded that “[i]f a person already possess[es] a firearm, then 

that person will generally have access to that firearm and may commit 

impulsive acts of violence with it,” so therefore “a waiting period for a newly 

purchased firearm will not deter an individual from committing” such 

impulsive acts. ER 47:9-14. The State’s evidence and arguments could not 

overcome this simple point:  

x The State’s scaremongering argument that a subsequent 

purchaser “may choose to acquire new or additional firearms to commit acts 

of violence more effectively or heinously,” AOB 47, has no support in the 

record. In fact, the District Court sustained the plaintiffs’ objection to the 

testimony cited by the State as support for this proposition, ER 146:1-23, on 

the grounds that it was speculative and hypothetical. ER 146:24-147:8. When 

the State’s witness offered what he thought was a concrete example of this 

situation, ER 147:10-20, it turned out that the perpetrator of the crime had, in 

fact, followed the applicable waiting-period law for the purchase of the 

handgun used in the crime. SER 16:25-22:23. The State offered “no evidence 
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that a ‘cooling off period’ . . . prevents impulsive acts of violence” by persons 

who already own a gun. ER 47:11-12. 

x The State claims that “[e]ven Appellees conceded that a waiting 

period ‘may have a deterrent effect on impulsive suicides or homicides,’” 

AOB 47, yet it omits that Appellees plainly and conspicuously made this 

“concession” in the context of first-time buyers only. See Trial Ct. Dkt. 91 

(Plf.’s Findings and Orders After Bench Trial) at 21:9-21:22. (“But the 

Plaintiffs are not challenging the WPL for first time gun-buyers who 

presumably don’t have immediate access to a firearm. In that circumstance, 

being required to wait 10 days . . . may have a deterrent effect . . . .”). 

x While the State offered various studies about the effect of 

cooling-off periods, they all “seem to assume that the individual does not 

already possess a firearm.” ER 47:15-18. And the Opening Brief fails largely 

to distinguish between first-time and subsequent purchasers. See AOB 13-14, 

46-47.19  One such study, however, was not the least bit ambiguous. The 

                                                 
19 The State’s only response to this finding is that one of these studies 
refers to “reducing the availability of lethal instruments” during the cooling-
off period, which supposedly “implies” a public-safety benefit to keeping a 
second firearm away from suicidal people. AOB 48. But “reducing the 
availability of lethal instruments” in this context surely means that first-time 
buyers already have access to other “lethal instruments” in their homes, such 
as material with which to hang themselves. Indeed, the very next sentence 
following the cited passage confirms this: “Psychiatric and penal institutions 
have long recognized the importance, in all age groups, of restricting access 

  Case: 14-16840, 05/26/2015, ID: 9549304, DktEntry: 42-1, Page 62 of 75
(62 of 118)



 52 

evidence that supposedly shows it is “well-established that waiting-period 

laws correlate with reductions in suicides by elderly people,” AOB 13, states: 

“For a suicidal person who does not already own a handgun, a delay in the 

purchase of one allows time for suicidal impulses to pass or diminish.” ER 

253 (emphasis added). The State’s evidence thus supports the District Court’s 

conclusion. 

x The minimal pieces of legislative history mentioning a cooling-

off rationale make no reference to subsequent purchases by existing gun 

owners, and neither do the various studies proffered in the litigation.  

In short, the cooling off rationale makes no sense here and the State’s 

evidence does not establish a “reasonable fit.”  

The State makes a few additional arguments to chip away at some of 

the bases for the District Court’s conclusion. None of them succeed. 

1. The State Clings To Its Argument That Subsequent 
Purchasers May No Longer Have Their First Gun And 
Ignores The District Court’s Solution To This 
Supposed Dilemma.  

The State argues that the cooling-off rationale makes sense for 

subsequent purchasers because a “person’s firearms may be broken, loaned 

out, lost, stolen, or lacking in ammunition.” AOB 47. No doubt this scenario 

                                                 
to lethal means of suicide for newly admitted and potentially suicidal 
inmates.” ER 263.  
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“may” occur, but the State offered no evidence whatsoever about the extent 

to which people in the plaintiff classes purchased subsequent guns when they 

did not have access to any of their previously-acquired guns. And there is 

certainly no legislative history addressing this issue.  

The first piece of testimony cited as support for the State’s theory 

establishes only that at certain times Plaintiff Silvester did not have access to 

“one or more” of his guns, ER 95-96, and does not involve any attempt to 

purchase another gun. It is unclear why the State cites the second piece of 

testimony as supposed support, ER 95:19-96:10, 108:20-22, as it expresses 

the unremarkable point that guns are sometimes lost or stolen.  

 This entire line of argument is really an expression of concern that the 

District Court’s remedy might be abused—maybe members of the as-applied 

class will try to get a gun in less than 10 days when they no longer have their 

previous gun—rather than an argument about why the law is a “reasonable 

fit.” There is no evidence to support this scare tactic. 

The District Court called the State’s bluff in any event. If the State is 

concerned that members of the as-applied class will attempt to purchase a 

firearm when, in fact, they no longer have their registered guns, DOJ could 

simply modify the DROS process to require that subsequent purchasers 
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confirm that they still have the gun identified in the AFS system. ER 48 n.36.20 

Indeed, DOJ can avoid its supposed concern entirely by requiring members of 

the as-applied classes to demonstrate to a firearm dealer that they still possess 

the firearm in the AFS system before taking possession of their newly-

purchased firearm. The point of this lawsuit is to avoid senseless application 

of the WPL, not to allow people who no longer have guns to evade the waiting 

period. 

The State’s “what-if” scenarios put its further arguments in the proper 

context. The State argues that the District Court committed clear error when 

it purportedly found that “AFS is, in effect, a firearm registry, such that any 

person whose name is associated with a firearm transaction listed in that 

database must be assumed actually to possess the firearm presently.” AOB 55. 

In other words, the State argues that DOJ’s AFS database can’t be trusted, and 

instead it should be assumed that individuals listed there really don’t have 

access to their gun(s). The State even disputes the truism that “if a person 

already possess[es] a firearm, then that person will generally have access” to 

it. ER 47:9-10; AOB 57.   

 The District Court correctly found that, in fact, law enforcement 

                                                 
20 Furnishing false information on the DROS application is a crime. Cal. 
Penal Code § 28250. 
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throughout California rely on the AFS database in performing their work. ER 

22:6-9 (citing SER 6:19-22, 7:15-21, 23:3-20.) See supra, n.6; SER 30-34 

(detailing the “tactical,” “investigative,” and “prosecutorial” uses of AFS). Of 

course no database is perfect, and (as the State itself argues) perfection is not 

the constitutional standard for either side of this litigation. The District 

Court’s ruling recognized this:  

It is true that the AFS system does not contain every firearm in 
circulation in California. However, if a person has a weapon that 
appears within the AFS system database, and that person’s 
application is otherwise approved, Defendant has not explained 
why it should be presumed that such an individual no longer 
possesses the firearm. Such a presumption is not supported by 
any identified evidence.  
 

ER 48:7-11.  

 The State’s speculative concern that gun owners “may” no longer have 

their guns is no basis for establishing a reasonable fit. An overbroad policy 

justified by speculative, post-hoc theories rather than evidence cannot satisfy 

intermediate scrutiny. Edenfield, 507 U.S. at 770-71, Valley Broad. Co., 107 

F.3d at 1331.  

2. The Court’s Observations About The Goals Of 
Various Firearms Laws Were Not Erroneous Factual 
Findings About Gun Owner’s “Personality Traits.”  

 
The State next claims that the District Court clearly erred when it 

supposedly found, as to persons whose guns are listed in the AFS database, 
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“that [their] possession demonstrates ‘responsible gun ownership’ justifying 

an exemption from the 10-day waiting period.” AOB 55. It is sufficient to 

quote the District Court’s ruling to rebut this assertion:  

If an individual already possess a firearm and then passes the 
background check, this indicates a history of responsible gun 
ownership. There has been no showing that applying the 10–day 
waiting period to all individuals who already possess a firearm 
will materially prevent impulsive acts of violence.  

 
ER 48:1-4 (citing Valley Broad., 107 F.3d at 1334) (emphasis added). Thus, 

it is not mere “possession” that supports the District Court’s reference to 

“responsible gun ownership.” Rather, the District Court was accurately noting 

that the point of the background check is to reveal whether the applicant falls 

into a category showing they are not a “responsible” gun owner. 

 Similarly, the State argues that the District Court “made unsupported 

determinations that people with CCW licenses have certain positive 

personality traits such that there is no public-safety benefit in making them go 

through the waiting period.” AOB 57. The State objects to the District Court’s 

observation that “[t]he nature and unique requirements of CCW licenses are 

such that it is unlikely that CCW license holders would engage in impulsive 

acts of violence.” ER 51:5-6.  

 This argument captures the essence of the State’s appeal. The State 

argues that the WPL is a “reasonable fit” because it should be presumed that 
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(a) separate firearms laws cannot be trusted to achieve their intended purposes, 

or (b) individuals exercising Second Amendment rights probably are looking 

to skirt the law, or both. The District Court correctly rejected this cynical 

approach as impermissibly speculative to establish a “reasonable fit.” ER 

52:1-2.  

 Here, the District Court correctly noted that California requires CCW 

applicants to undergo an even more rigorous screening than an ordinary 

firearms purchaser. First-time CCW applicants, for example, must complete a 

“course of training” that may last up to 16 hours and “shall include instruction 

on at least firearm safety and the law regarding the permissible use of a 

firearm.” Cal. Penal Code § 26165(a). CCW permits must be renewed every 

two years, at which point the permit holder must undergo additional training 

of “no less than four hours” on the same subjects. Id. § 26165(c). Moreover, 

CCW applicants, unlike ordinary purchasers, get fingerprinted, and are 

therefore subject to rap-back.  

The State further dismisses the statutory mandate that CCW permit 

applicants establish “good cause,” id. §§ 26150, 26155, on the ground that the 

panel opinion in Peruta v. Cnty. of San Diego, 742 F.3d 1144 (9th Cir. 2013), 

“relaxed the good-cause requirement statewide.” Peruta is now being 

reconsidered by the en banc Court. The State ignores that Peruta’s resolution 
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will not affect the various other safety-based requirements that apply to CCW 

holders, nor the separate “moral character” requirement for a CCW permit, 

Cal. Penal Code §§ 26150(a)(1) and 26155(a)(1). And, in any event, the 

District Court confirmed that its entire discussion of CCW holders was 

cumulative to the analysis as to why the cooling-off rationale does not apply 

to individuals with firearms in the AFS system. ER 50-51. That analysis was 

amply supported by the record. 

  In light of the regulatory regime, and considering that CCW permit 

holders will still have to pass new background checks when purchasing a new 

firearm, the District Court rightfully concluded:  

If an individual has met the requirements for obtaining a CCW 
license, and thereby demonstrated that he or she can be expected 
and trusted to carry a concealed handgun in public for 2 years, it 
is unknown why that person would have to wait 10-days before 
being permitted to take possession of [a] newly purchased 
firearm.  

   
ER 51:23-52:1. In the absence of any evidence to the contrary to support the 

State’s argument—and none exists in the record—applying the WPL to CCW 

holders for “cooling-off” purposes is not a “reasonable fit.”  

D. The State Does Not Appear To Contest The District Court’s 
Finding That The “Straw Purchase Investigation” Interest 
Does Not Establish A Reasonable Fit.  

 
The State makes no discernable attempt to argue that the District Court 

erred when it found the State’s eleventh-hour “straw purchase investigation” 
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rationale for the WPLs did not support a reasonable fit finding. Instead, the 

State constructs an elaborate theory that the District Court’s injunction will 

create “natural incentive” for members of the as-applied classes “to become 

straw purchasers.” AOB 61. But this is no basis for disputing plaintiffs’ 

entitlement to relief. Nor of course, is a concern that people will violate 

separate laws prohibiting straw purchases a basis to argue that the court 

abused its discretion in formulating the injunction. 

 
III. The Court Did Not Abuse Its Discretion In Fashioning The 

Injunction. 
 
The State disputes that it can implement the few changes to the database 

review process in six months, as ordered by the District Court.  Given the 

testimony by Assistant Bureau Chief Buford that such changes would be 

“simple,” it would not be possible to find that the District Court abused its 

discretion when it gave the State six months to comply. ER 27:24-27 (citing 

SER 8:23) (Buford explained that “[i]t [the DROS background check system] 

could check to say yes or no whether a person has a COE or whether a person 

has a CCW. That’s a simple check. It’s a yes-or-no answer.”); see also SER 

8:11-9:24. 

The State appears to argue that, if the judgment is affirmed, its 

compliance should nevertheless be “contingent on a sufficient appropriation 
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from the California Legislature.” AOB 63. The State cites no authority for this 

demand, and “financial constraints may not be used to justify the creation or 

perpetration of Constitutional violations.” Rufo v. Inmates of Suffolk County 

Jail, 502 U.S. 367, 392 (1992); Stone v. City & Cnty. of San Francisco, 968 

F.2d 850, 858 (9th Cir. 1992) (“[F]ederal courts have repeatedly held that 

financial constraints do not allow states to deprive persons of their 

constitutional rights.”). 

 Finally, two brief practical points in response to the State’s request that 

it should not be required to modify the background check process to query 

whether the purchaser has a COE. AOB 59. First, the State could modify the 

DROS application to require a purchaser to state whether he or she has a COE 

(and provide the COE number). DOJ would then only need to verify that the 

purchaser has a valid COE, rather than query all applications.  

Second, to the extent the COE-holding Plaintiff class is a subset of all 

individuals in the AFS database, DOJ could design its background check 

process so that it only checks whether a purchaser has a COE after it has 

confirmed that the purchaser has a firearm in AFS—again relieving it of the 

burden of checking for a COE when processing every application. 
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CONCLUSION 
 

For the reasons set forth above, the District Court’s judgment should be 

affirmed in all respects. 

     Respectfully submitted, 

 
Dated: May 26, 2015   Benbrook Law Group, PC 
 

 
By:   /s/ Bradley A. Benrbook  
 Bradley A. Benbrook 
Counsel for Plaintiffs-Appellees 
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years ago, say.

A. They're up substantially. I think the lowest year I

remember was 2003, which we were only at 290,000. So that's a

significant increase from 2003.

Q. If we have a DROS application that makes it through -- is

it possible for a DROS application to make it through all of

the databases that we just mentioned without there being any

hits at all?

A. Yes.

Q. Is there an internal name at BOF or a DROS application

that has that characteristic?

A. Yes, we call those auto approvals.

Q. What percentage of the DROS applications are auto

approvals?

A. About 20 percent.

Q. What's the basis for your information there?

A. Just looking at the numbers over years from time and

trying to maintain it at the lowest possible level. We try to

achieve a higher level than 20 percent. We worked

continuously to try to keep it up as high as we can.

Q. When you say looking at the numbers, where are these

numbers coming from?

A. I get daily reports.

Q. And do you know the source of the information, the

ultimate source of the information?

SER 02
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A. The information comes out of our Consolidated Firearms

Information System database. CFIS is the acronym, C-F-I-S.

Q. If someone's DROS application is automatically approved,

does that mean that there's never a human being that looks at

the record?

A. That's true. Yes.

Q. A human being never looks at an auto-approved record?

A. Well, the only time that a human being would be asked to

look at an auto-approved record is if sometime within the

waiting period, we're contacted by a potentially treating

psychoanalyst, or somebody that says, "Hey, I just treated

this guy. He told me he's purchased a gun. I want to let you

know that we've held him as a 5150. You need to stop that

transfer." So occasionally we get those kind of contacts, or

we'll get a contact from a peace officer somewhere, or

occasionally something happens along with ATF or a U.S.

Marshal will call us or something and say, "Hey, I see you

guys did a background check on this guy. Just to let you

know, there's something going on here. This guy is being held

right now for a felony." Something, somewhere else. So we'll

get those calls occasionally. And usually what we do is we

say, "Okay, you're going to have to give us something that

would sustain a prohibition." So if it's a treating

psychoanalyst, we're asking for a 5150 report or some kind of

order from a judge or somebody that says that that person
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can't have a gun.

Q. So if somewhere in the neighborhood of 20 percent of the

DROS applications are auto-approved, that means that the rest

are not auto-approved; correct?

A. That's correct.

Q. So what happens to a DROS application if it does come

back, having gone through one of those databases, and it has

at least one hit, what's the next stage in the process?

A. Next stage of the process is for an analyst to review it,

and what happens is, electronically it drops into what we call

a queue, an electronic queue.

Q. Is there a name for the -- or a job title for the analyst

that do the human review of the records?

A. Their official state job classification is Criminal

Identification Specialist II.

Q. Have you ever heard of them referred to by an acronym?

A. CIS's.

Q. CIS's. How many CIS's are there?

A. I believe there's about 24 involved in the DROS process --

involved in just the background check process part of it.

There's a whole another group of individuals that we use to

chase dispositions.

Q. Are all these people within a certain unit at the Bureau

of Firearms?

A. Yes, they're in the purchaser clearance section.
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Q. And how long does that process usually take?

A. To determine whether a gun -- whether an auto approval can

happen?

Q. Yes.

A. It can happen fairly quickly, probably within an hour, an

hour or two of -- you know, the transactions coming in.

Q. You spoke earlier about the difficulty of trying to

identify people that are unknown to the State so that you can

make sure that they're not a prohibited class. You spoke

earlier about biometrics being an issue there. And I think

you mentioned fingerprints and retina scans.

A. Yes.

Q. Does the State of California currently employ retina scans

for biometric identification for the general public?

A. No, I was using biometrics as a term. Basically I was

saying it would be nice to have fingerprints involved in the

process because fingerprints provide for positive

identification, so you're not matching names and looking at

different information. If you have those fingerprints, it's

for sure.

Q. Okay. And some fingerprint records in California are just

a right or left thumbprint; is that correct?

A. Not for criminal history.

Q. No, but I mean for DMV record?

A. For DMV, yes, it's like a thumbprint.
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MR. EISENBERG: Objection. Assumes facts not in

evidence.

THE COURT: Overruled. The answer will stand.

THE WITNESS: I don't -- there is another entity

within the department that handles all the system accesses

for -- for local law enforcement and that's knowledgeable

about that, so that's not something that I have extensive

knowledge about.

BY MR. KILMER:

Q. Okay, well, I'm not going to ask you about the

technicalities of it, but do you know whether or not judges

need that information when they're making decisions about

restraining orders?

MR. EISENBERG: Objection. Calls for speculation.

THE COURT: Foundation. Sustained.

THE WITNESS: Um --

THE COURT: That's okay. You don't have to answer.

BY MR. KILMER:

Q. Does the AFS -- can the AFS system provide information to

police officers in the field with regard to whether weapons

are contained in the home or not?

A. Yes.

Q. And how is that information accessed by the officer in the

field?

A. If some officers have mobile digital terminals in their
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vehicles, if they have that, they have that kind of

connection, they can access it. Some of them don't have that.

They may have to call a dispatcher and ask the dispatcher at

the agency to run the information to see if they can get that

information.

Q. Does that come in through CLETS as well?

A. Yes, it's usually through CLETS.

Q. And then the CLETS system sends out a message, and that

accesses your AFS database?

A. Yes.

Q. All right. So for public safety reasons, it's possible

for other agencies to access your AFS system to determine if

somebody at least in your system, on your records is shown to

have purchased a firearm and had not transferred it.

A. AFS, again, it's a leads database. So it doesn't mean

just because it says that, there's a firearm in that house.

It doesn't mean there's an actual firearm in the house. We

don't have a registration process in California. It's a lead,

so it's possible. It alerts the officer to be a little bit

more cautious potentially, because potentially, there could be

a firearm there.

Q. You said that earlier in your testimony, too. You're

saying that California doesn't have a registration system.

A. Right.

Q. But, in fact, since 1991, at least for handguns, the State
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MR. KILMER: Your Honor, may I have a moment to

confer with cocounsel and my clients?

THE COURT: Yes.

(Pause in the proceedings.)

MR. KILMER: I just have two more questions for you,

but don't hold me to that because it may turn into three.

BY MR. KILMER:

Q. You testified earlier that you helped design the -- the

system of background checks.

A. Yes.

Q. All right. Could the system be designed or redesigned --

and I'm asking technically here, not legally -- to run a gun

buyer through the standard background check, then also make

the following inquiry whether the person has a COE, a CCW, or

a gun already in the system and then generate a message based

on that information?

MR. EISENBERG: Objection. Lacks and compound.

THE COURT: Overruled, if you can answer.

THE WITNESS: It could, but it would be incomplete.

BY MR. KILMER:

Q. So the answer is, yes, the system could generate --

A. It could check to say yes or no whether a person has a COE

or whether a person has a CCW. That's a simple check. It's a

yes-or-no answer.

Q. Okay.
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A. So, yeah, we could check that. The problem is, that that

in itself doesn't mean that the person is still eligible to

own or possess a firearm.

Q. Yeah, and maybe I --

A. Because things change.

Q. Maybe my question was a little long. Because what I meant

to ask was, could the system be made to run the person through

the complete background check, and then as a last inquiry --

inquire whether they have a COE, a CCW, or a gun already in

the AFS system. That's the question I want.

A. It could run the background check, but then someone's

going to have to look at the hits, and someone's going to have

to match up the records, and someone's going to have to review

the record to make sure that the information in those records

is up-to-date, accurate, and correct.

Q. Okay. Now, you also testified earlier that approximately

20 percent of the DROS's that are processed are auto-approved

within an hour.

A. Right.

Q. Okay. And of those 20 percent that are auto-approved

within an hour, you can add as a further check whether or not

the person has a COE, a CCW, or a gun already in the AFS

system. That's possible.

A. That's possible.

MR. KILMER: Thank you. Nothing further, Your Honor.
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us in order to run a complete background check. Otherwise,

the background checks would fail.

Q. After this federal check with NICS and the other federal

databases, what is the next -- what happens if there are hits

in the NICS system?

A. So if there are hits in the NICS system, what our system

does, it goes in the process through the response, and it

looks to see if there is an FBI number or a state ID number

from another state included in the response. And if there is,

the CFIS system will send another transaction out specifically

to triple I with those numbers to see if there's any

additional information with those specific numbers.

Q. And what happens after -- what's the next step after this

check?

A. So after this check is complete, then the background check

is considered done, and all the results are appended together

and put into a queue that -- a DROS processing queue for an

analyst to review.

Q. Do all DROS applications go to this queue for analysts to

review?

A. Not all.

Q. What applications don't go to a review queue?

A. There are some transactions where if the system has gone

and checked all the databases, and there are no hits that have

come back from any of them, then those transactions are
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considered an auto-approved or automatically approved by the

system. So they're not put into any queue for a person to

review.

Q. Let's talk about APPS. Are you familiar with APPS?

A. Yes.

Q. Are records in APPS updated -- I'll rephrase.

How often are records in APPS updated?

A. They're updated every day.

Q. What kind of -- how is it updated every day?

A. There is a nightly job that runs, that gets information

from the four DOJ databases, criminal history, wanted persons,

restraining order and mental health. It sends updates that

are inserted into that database every day. It's a file that's

created from each one, and it sends that information to the

APPS database.

Q. And what does the APPS database do with this daily update

of its records?

A. So what the APPS database does is it's doing a match on

any names or ID information that may be contained in the

record. So it's looking for a name and date of birth match or

an ID number match, and if there is a match, then the

background check starts, as I just described for the DROS

background check.

Q. So how does the APPS record matching, as you have just

described, how is that different than the regular DROS
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Q. All right. And that was the last year and a half before

you moved over to your new agency?

A. No, that was before I moved into my IT role. So I

actually worked on the program side for about a year and a

half. And then I moved into IT, maintaining their systems for

them.

Q. Okay. The APPS system that you were discussing a few

minutes ago, its function is a little bit different than DROS,

in that it is designed to try and find or locate people who

are known to have guns and who subsequently become prohibited;

is that correct?

A. Correct.

Q. Were you involved at all in the design of this current

system that's on the display?

A. Yes.

Q. Did you run test programs as part of the design and

development of that system?

A. Oh, yes.

Q. Did you run any test programs for a DROS that would

auto-approve, for example?

A. Yes.

Q. And approximately how long would it take a DROS that you

had set up to be auto-approved to be -- to go through the

system from the moment it was entered until the moment you got

an auto approval?
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A. It depends pretty much on, you know, the status of the

databases at that time, the processing time, you know, what

other things are happening on the networks. So our focus in

testing is more to ensure that the record is behaving properly

along its way, not so much the timing of it.

Q. Okay. Could you give me a range, five minutes, an hour?

A. Just for an auto-approve?

Q. For a test program that you would set up for you know that

it's going to be an auto-approve because it's going to go

through -- it's going to start and follow all of these flows

through here, and it will go through the DMV check, the AFS

check, the ACHS check, the WPS check, the CARPOS check, the

mental health check, and the NICS check and then return an

auto-approved. Could you give me a range of time on how long

that might take?

A. Again, it depends. It could take anywhere from, you know,

a minute to five minutes.

Q. Thank you.

MR. KILMER: Nothing further, Your Honor.

THE COURT: And redirect.

REDIRECT EXAMINATION

BY MR. CHANG:

Q. Miss Orsi, you just talked about how, when you ran test

programs, the time that it takes to run these -- these test

DROS applications through the system. If there are no hits,
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it could be a minute to five minutes; correct?

A. Correct.

Q. Now, in real life applications, are they always -- do they

always complete between a minute and five minutes?

A. No.

Q. What are some circumstances when it doesn't get completed

within a minute to five minutes?

A. Databases could be down. NICS goes down sometimes. We

get out-of-service messages, so we can't complete the

transaction. Even internally, we could have something go

down, or as I mentioned before, you know, network traffic

sometimes will cause slowness and the background check. And

the other thing that was mentioned before is, you know, we

shut down at 10:00 at night, so any DROS's that come in after

that point in time aren't run until the next day.

MR. CHANG: Thank you, Miss Orsi.

THE COURT: Okay, and recross.

MR. KILMER: Very short.

RECROSS-EXAMINATION

BY MR. KILMER:

Q. Same sort of question. I'm not asking for how long it

takes to process the DROS application, but is it approximately

the same time frame even if the system is generating hits?

A. There again, it depends a lot, if we -- what I described

as I walked through this, this is like where we would get a
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looking into their wallet to figure out who they really are.

So it wouldn't help in every eventuality. But time is a

benefit to us to investigate straw purchases.

Q. That was my question, though. Wouldn't additional time

also be a benefit?

A. I'm sorry, I thought I just said that towards the end of

my answer there.

Q. Okay. And the additional time between while you're doing

investigations for the straw purchase and the time the gun is

delivered, that also helps ensure public safety; correct?

A. I believe so.

Q. All right. Have you ever stopped a straw purchase on the

day you observed a suspicious activity?

A. I can't say that we have, because typically, if the straw

purchase occurs at a show, we know there's going to be a

10-day wait in a sense. And if -- because of manpower

issues -- we have multiple things that are going on at the

shows often. A straw purchase is often -- isn't the only

potential criminal violation we've seen.

Q. All right.

A. So we have to figure out what we can spend time on that

day. And it will get handled because we don't want guns to

get out there that shouldn't to a straw buyer and hidden

purchaser scenario.

Q. Yesterday you testified about a shooting by someone who
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used a newly acquired purchase to commit a violent crime. Do

you remember testifying about that?

A. Yes.

Q. I believe you said you think the shooting occurred in

Cupertino.

A. Yes.

Q. Do you -- as you sit here today, do you recall any other

instances of that scenario?

A. Where a person that already owned a gun acquired a second

weapon and then used one of those in the shooting. Is that

what you're getting at, sir?

Q. Yes, I am.

A. I would say that off the top of my head right now would be

one that comes to mind. I don't -- I don't think I have

others.

Q. So the one that you -- you were referring to, or the one

that you have knowledge of is the one that happened in

Cupertino recently?

A. Yeah. It was Shareef Allman, I think, was the shooter in

that case.

Q. You didn't have the name yesterday, but you have it today?

A. Yes.

Q. Okay. What can you tell us about the facts of that case?

A. So when the shooting did happen, the -- when there's kind

have a mass shooting like that, myself and the two analysts
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that work for me will sort of get an assignment to research

the -- the facts surrounding the case to see A, is the person

in APPS, are they prohibited? Are there guns in the system

that we do know about that match the fact patterns that's

coming out in the news, something like that.

This happened probably a year or two ago. I don't

remember who asked me to look into it, but I did myself, or my

analyst looked into it, and I ended up contacting -- I think

it was the sheriff's department and spoke to the detective

that was in charge of that just to figure out some of the news

they were putting out, that an AK-47 was involved. And I was

trying to figure out if this was a true AK-47, or was it a

clone. Was it an assault weapon, or did it have some type of

device that caused the magazine to be a fixed magazine versus

an attachable magazine, that sort of thing. Just trying to

get to the bottom to get through what's put in the news.

Q. Did Mr. Shareef use an AK-47?

A. He had one. Again, it was a clone-type weapon, and I

don't believe it was used in the shooting, but it was found, I

think, later the same day that he ended up -- he killed

himself.

Q. And did -- did you conduct an investigation as to how many

firearms Mr. Shareef had?

A. At the time within a day or so of that shooting, I was

involved in an investigation to see what weapons were known to
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us.

Q. And what weapons were known to you?

A. There was at least one or two handguns and, I believe, an

AK-47. I don't remember if it was a pistol version or a long

gun version of the AK. And the long gun version obviously

wouldn't be in our systems, so I think that might have been

what prompted me to call the Sheriff's Department to get a

little more information about it.

Q. Any other firearms?

A. That's what I remember. He may have had other ones, but I

don't remember. It's been a while.

Q. Are you aware that the District Attorney of Santa Clara

County issued a full report on that incident?

A. No, sir.

Q. Have you ever read that report?

A. No.

Q. Did you personally observe the AK-47 that Mr. --

A. No.

Q. So you're relying on the -- on other officers' reports?

A. It was actually just a verbal. I hadn't read any reports

by any of the agencies involved. I basically just called to

figure out who was involved in the case and identified myself

and my position at DOJ and said, "Hey, is there something you

can tell me about this without, you know, giving away any, you

know, secrets, so to speak?" Just trying to figure out if
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it's an assault weapon or a clone, that kind of thing.

Q. Would it surprise you to learn that the two weapons

recovered from Mr. Shareef were a Glock and a Caltech .223

rifle?

A. The Glock, actually I remember there being a Glock

involved. The Caltech, I don't really have a recollection of

that coming up in my conversation or even reading about it

like other people in the news or anything.

Q. Did you conduct any further investigation to find out

whether or not Mr. Shareef had obtained these firearms

legally?

A. I recall, you know, looking at the AFS record, and I think

there was a Glock. There may have been at least one other

pistol, but I don't remember hearing much about the second

pistol or anything like that. But I think -- yeah, because it

was in the system under his name. So it was the handgun, I

want to say, was a lawfully purchased weapon.

Q. All right. And the Caltech being a rifle, you wouldn't

have a record on it past the approval; correct?

A. Yeah, even less -- well, you know, after the approval had

been granted, then it would be purged on the computer side of

our systems.

Q. That's because Caltech is a long arm.

A. Caltech rifles are long arms. There are a few Caltech

handguns out there, but we're talking about a rifle.

SER 20

  Case: 14-16840, 05/26/2015, ID: 9549304, DktEntry: 42-2, Page 24 of 43
(99 of 118)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Graham - X

418

Q. The DA report refers to a Caltech .223.

A. Probably it was a SU-16 variant of some type.

Q. Was there any evidence that that rifle was obtained

illegally by Mr. Shareef?

A. I didn't get into anything like that. That was the

Sheriff's Department. And I figured if they needed help on

that level, they could get back to us. I had already

contacted them, and the ATF often gets involved in these

because the tracing aspect of that and their -- the San Jose

office would have handled that for ATF.

Q. And, in fact, when there is a crime involving a firearm,

the ATF does something called a time-to-crime trace. Is that

accurate?

A. Yeah. Basically every crime gun entry that gets pushed

into AFS by local agencies here, when that information gets

sent back to them, either by eTrace or maybe by mail, there's

going to be a time-to-crime number thrown out there, and

that's going to be based upon the original date of sale and

then the recovery date.

Q. So the ATF keeps statistics on the passage of time from a

lawful sale, because by definition, if ATF has a record of it,

it was a lawful sale, to the time to crime.

A. Yes.

Q. Do you know if those statistics are published publicly or

not?
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A. It may be. I don't know. I know that there are

ATF-tracing statistics, but I don't know if it gets down to

that level of detail.

Q. Okay. We can go to an ATF website and pull up a report on

that or something?

A. Yeah, there are ATF published tracing data for California

and other states on their websites, I can assure you of that.

Q. And it gives us statistics on average and probably

individual breakdown of the time it -- or the time from a

purchase to a crime?

A. I don't know about the time-to-crime stats. I can say

that it will give you raw numbers for sure about the number of

guns that were traced in a particular state, but I'm not sure

if they provide that time-to-crime information.

Q. And this tragic incident involving Mr. Shareef Allman, I

think, is the man's name -- Allman, I think, is his last name.

S-H-A-R-E-E-F, A-L-L-M-A-N. That event terminated with his

suicide, didn't it?

A. As I understand it, yes.

Q. Would it be fair to say that this was an instance in which

the background check and 10-day waiting period did not prevent

violent acts?

A. Yes.

Q. I want to ask you a little bit more about the APPS system.

This is a relatively new system, isn't it?
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that's pretty good. You may have a make issue or maybe a typo

in the model. But it's pretty good information on the DROS's.

Q. Pretty reliable?

A. Yes.

Q. In fact, the AFS system has also accessed real time by

these officers in the street investigating act of crimes

sometimes too, aren't they?

A. AFS, yes.

Q. For instance, an officer might be investigating, rolling

up to a scene of alleged domestic violence, and they want to

know whether there might be a gun in the house; is that

correct?

A. That might be something that an officer would do, roll

into a hot caller. The dispatcher would funnel that

information perhaps if there is a shots fired call or domestic

or something.

Q. And that's an automated system and pretty fast?

A. Yes, if you know the person that you're dealing with. If

you've got prior calls for service, then maybe they might have

a name and date of birth already.

Q. Have you ever relied upon the AFS database for an

investigation on the proposition that somebody had a gun in

the house, and then you later found out that they didn't have

a gun?

A. Yeah. Yes. We'll knock on a door, and they'll say, "Oh,
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Q. What's your understanding of that term?

A. Basically as the -- our DROS entry system gets the

information from the dealer, it's forwarded to our DROS

system. A background check, electronic background check is

done at that time, so an analyst can analyze information to

see what actual work needs to be done. That's usually done

day one, let's say.

Sometimes the analyst might not get to that

information for several more days. Before they start their

background process, they will refresh that information to make

sure that any information that maybe came in in the past three

or four, five days is refreshed, and we have the best

information possible in order to start the background process

with.

Q. Are you familiar with the system known as APPS, A-P-P-S?

A. Yes.

Q. Are you aware that APPS is a database system?

A. It is a system that relies on information from other

databases, yes.

Q. Okay, relies on information from other databases?

A. Yes.

Q. Do you know what databases APPS pulls its information

from?

A. It uses our CFIS, AFS information to identify individuals

that have legally purchased firearms at one time or registered
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assault weapons since 1989. Then it compares that information

to the department's mental health system, our commission on

the Restraining Order System, the wanted persons system, and

our criminal history system.

Q. Have you heard of a term called BFEC in your work at the

Bureau?

A. Yes. Our Basic Firearms Eligibility Check.

Q. Are there databases consulted in a BFEC?

A. Yes, basically the same ones, however, we also check the

National NICS system as part of BFEC.

Q. Does the APPS database pull from NICS?

A. No. It is not allowed to.

Q. Why is it not allowed to?

A. I believe under federal law, that's not one of the uses

for a NICS check.

Q. In your work either as a police officer or at the Bureau

of Firearms, have you ever come across a situation where one

family member wants to take firearm -- firearms away from

another family member who may be acting erratically or

depressed?

A. Yes. That happens a little more often as of late,

especially dealing with our soldiers that are returning from

Iraq and Afghanistan, and if that they have certain PTSD, or

Posttraumatic Distress Disorder.

MR. KILMER: I object to this point, Your Honor, this
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Q. Why is that done?

A. We want to take a firearm away from somebody who is

prohibited from possessing it.

Q. All right.

A. It poses a threat to public safety.

Q. And how do you learn about that prohibition?

A. We have a system which, in laymen's term, is called a

rap-back system.

Q. Can you explain what that is?

A. Based on the person's submitted fingerprints, if their

name comes up through the criminal history system as being

arrested, that goes into the system and would flag. So I'll

use myself as an example.

Q. All right.

A. Let's say that last night, I was arrested for domestic

violence. Taken down to county jail, my fingerprints were

rolled. This morning, DOJ would have been notified by our own

system that I was arrested for domestic violence, which

potentially could be a prohibiting offense if I'm convicted or

plead guilty to it. So that allows that agency to take some

action, especially since I'm a police officer, maybe to remove

me from the field, put me on admin leave, but they're notified

of that arrest.

Q. All right. What's the difference between rap-back and

APPS?
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somebody might seek a COE?

A. If they -- say, someone in the entertainment business,

someone has a dangerous weapons permit because they're dealing

as a vendor or a contractor or trainer for military or law

enforcement, maybe someone in the high tech industry because

they're working on some type of contract for the military.

There's others. Those are the ones that come up to my mind

right now.

Q. Does a COE also get a full live scan set of fingerprints?

A. Yes.

Q. Are they also issued a CII number?

A. As part of that fingerprint process. If they already

didn't have one, they would be issued one.

Q. You testified earlier that a CCW is not an ongoing

background check process because I believe you said -- because

there is no way to know that a person has committed a

subsequent act that might be prohibiting.

A. That's correct.

Q. Does the APPS system keep track of people who have

concealed carry permits?

A. It is not designed to track CCW permits, no.

Q. May not be designed to, but does it?

A. I don't believe it does. Other than the firearms that a

person might have in their name, and if they do have a CCW

permit, that's listed in AFS. But it's not independently
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tracking those.

Q. All right. How -- the APPS system is designed to flag for

further investigation people who are suspected to have guns

and who become prohibited. Is that a fair description of the

system?

A. I would clarify it a little bit differently, but that's

relatively close, yes. APPS is a pointer system that

identifies, compares people who are in our CFIS or AFS system

to four databases. Then the human analysts are based off

those triggering events to determine if that's the same

person. And we have that information once a person is

identified as potentially possessing these firearms that they

purchased at one time legally and have subsequently become

prohibited due to several different issues. Triggering events

hits if we identify that as accurate, then the person goes

into the APPS system, but APPS is a pointer system, it's an

investigative tool for law enforcement. They still need to do

their due diligence off that. And being in the APPS system

isn't probable cause for us to take action on somebody. We

still have to develop the case.

Q. Okay. But suppose somebody committed a triggering act and

went into the APPS system and then applied to purchase a

firearm. Would their Dealer Record of Sale application get

flagged or hit?

A. It would get flagged or hit, but not by APPS. It would
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Q. All right, but if they already had a gun, the APPS system

would flag them; correct?

A. If an individual already had a gun, and then they had a

subsequent prohibition, that person would be contained in

APPS, yes.

Q. Well, except for running the recheck, which is not

statutorily required, is it?

A. No, sir.

Q. Why not simply release firearms upon approval?

A. Because we have the 10-day waiting period as a cooling-off

period as well.

Q. All right, so the only thing that's stopping you from

releasing a firearm upon approval of the background check is

the statute, and the statute is based upon we still want a

cooling-off period.

A. Once the background is approved?

Q. Yes.

A. Yes.

Q. You testified earlier that APPS can't draw on the NICS

system. Why is that?

A. I believe it's federal law.

Q. Okay. But does APPS draw on any other federal database?

A. I don't believe so. There are occasions where we become

aware of a federal prohibition, and since that would still be

a prohibition for firearm possession, we would then put that
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AFS is used by law enforcement for tactical, investigatory and prosecutorial purposes. 

Tactical uses of AFS 
Tactical uses of AFS by LEAs involve any response that must be made within minutes 
rather than hours due to officer safety or public safety concerns. Tactical AFS queries 
are, by nature, quick and simple requests to search AFS for online law enforcement and 
historical DROS records of gun ownership. 

By providing name and date of birth of the subject or the firearm serial number, the 
officer at the scene of the crime can request the online DROS information connected 
with the records found. When such a request is made, AFS will search all online 
records and report what it has found for immediate transmission back to the requesting 
law enforcement agency. This search will examine only the online records, which date 
back to 1980. In FY 06/07 statewide law enforcement agencies made 1.3 million 
inquiries against the AFS on-line database. 

Situation: police respond to the scene of a shooting. A gunshot victim is transported to 
the hospital. Four suspects are detained and one handgun is taken as evidence. The 
responding officers routinely place a request to identify the purchaser of the handgun. 
This request goes through CLETS and is processed by AFS. If AFS can find a record in 
the online DROS historical and law enforcement records, AFS will respond back to the 
requesting LEA the information it has found. 

Situation: police are called to respond to the scene of a shooting where a suspect has 
been apprehended. The responding officers may request to know what guns may be 
linked to the suspect. This request goes through CLETS and is processed by AFS. If 
an AFS on-line record search results in a matching record(s) for the individual, the 
information is provided back to the requesting LEA. If there are more than twelve guns 
listed in the online historical and law enforcement DROS information, the response to 
the requesting LEA will provide twelve records and say "Contact DOJ"; this is due to 
legacy restrictions in the size of the allowable CLETS transmissions and the lack of 
ability of the standard data terminal in the police cruiser to display more than twelve 
records. When selecting the maximum of twelve matching records, the law enforcement 
records are given priority. (See Figure 1: AFS Query and Automated Response 
Process.) For tactical purposes, twelve responses have been sufficient: even a single 
response notifies the responding officers that the suspect is known to own firearms and 
that they should take appropriate precautions. 
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Investigative Uses of AFS 
AFS is a valuable tool to LEAs when they are investigating gun crime of any sort. 
Investigative queries, because the need for an answer is not immediate, can be more 
complex, providing search criteria that would not be used for a tactical query, and can 
search the AFS offline records for DROS information prior to 1980. 

Situation: during a murder investigation in Los Angeles County, a bullet is recovered 
from the body. The slug is identified as coming from a .40-caliber Springfield semi-
automatic. The investigator requests the addresses and names for all purchasers of .40-
caliber Springfield semi-automatic, restricting the search to Los Angeles and 
surrounding counties. 

Situation: during a murder investigation in Amador County, a .22 Colt Woodsman semi-
automatic is found next to the murder victim. The investigator requests the name and 
address for the recorded purchaser owner of this particular handgun, specifying make, 
model and serial number, recovered from the weapon. 

In each of these situations, a standard AFS query is made via CLETS. The response is 
immediate. Since many .40-caliber Springfield semi-automatics are listed in the online 
data for Los Angeles, there would be more than twelve responses to be made in that 
case. The response by AFS would be to provide twelve matching record with a request 
to "Contact DOJ". The investigator would contact DOJ Firearms Bureau during normal 
working hours in order to request a special search of the AFS records by a trained 
Bureau of Firearms analyst. 

The BOF analyst would construct a special search request based on the information 
provided by the investigator. This is submitted to the Hawkins Data Center via batch 
process, using a fill-in-the-blank interface. Twelve special AFS search requests may be 
processed daily by BOF analysts. This is an administrative cap, used to limit the 
processing requirements of these special reports and to balance the needs of the other 
CJ IS applications. 

The report is returned to the BOF analyst from AFS on green-bar paper. The BOF 
analyst is specially trained to read and interpret the printout and provide the results back 
to the requestor. BOF analysts perform approximately 880 such special search 
requests per year. Every effort is made to report the results back to the requesting LEA 
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as soon as possible, but in most cases, the time between the BOF analyst submitting 
the batch job and receiving the green-bar report is at least 24 hours (See Figure AFS 
Special Report Process.) 

The Amador County example is different in that it is looking for one particular weapon. 
If no records matching the serial number of the Colt .22 are found in the online AFS 
DROS historical records, the AFS response will be that no records are found. The 
investigator, however, finds in his research that the Colt Woodsman hasn't been 
manufactured since 1977. If the firearm isn't listed in the online DROS historical 
records, it may still have been recorded as having been sold in California prior to 1980. 
By searching the offline data, the last known owner of record of this pistol may be found. 
In such a case, the investigator would contact DOJ, using the same method above, 
requesting that the offline records be searched, looking for matches to the make, model 
and serial number of the Colt. This request would be processed in the same way. 

Prosecutorial Uses of AFS 
AFS is used by prosecutors state-wide to provide authenticated copies of information in 
AFS to be used in prosecutions. An example of this use would be certification that a 
particular handgun was purchased on a DROS by the defendant in a case. This 
requires the prosecutor to make a special report request to BOF analysts, specifying the 
information relevant to the case. 

The BOF analysts use a fill-in-the-blank interface to generate a report from AFS, but the 
report cannot be used directly, being on standard green-bar computer paper and in a 
format not usable in court. The BOF analyst must extract information from the printed 
report and insert it into a document that can be used as evidence in court. This requires 
special training on the part of the analyst in interpreting the AFS report and that special 
care is taken to insure that the information in the court-acceptable document precisely 
matches the information provided in the printout. Since this court-acceptable document 
is to be used as evidence, it is provided as a matter of course to the defense in the case 
during the discovery process. Errors in transcribing the AFS report to the court-
acceptable document could be grounds for reasonable doubt, endangering the 
prosecution's case. The requirement for human intervention in the production of the 
court-acceptable document introduces the possibility of human error in two areas: 

• On initial input using the fill-in-the blank interface. This interface is not equipped 
to sense and reject common operator errors. For instance, the operator can 
input the make and model of the weapon, but the interface will not check the 
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manufacturer name against a list and warn the BOF analyst that the word "Colt" 
is misspelled in their request. It would, instead, attempt to produce the report, 
search the AFS data and report that it found nothing. BOF analysts are specially 
trained to avoid this problem, but the possibility of error is inherent in the 
interface. 

• On interpretation and transcription of the report. Again, BOF analysts are 
specially trained to interpret the green-bar printout, extract the required 
information and transcribe the information into court-acceptable documents. 
Human error, as simple as the transposition of two digits in the serial number, 
can render the produced document useless in court. 

ATF Firearms Tracing System !FTS\ 
To carry out its firearms tracing functions, ATF maintains the FTS, which is a law 
enforcement information database, at the NTC. The NTC provides A TF field agents and 
other law enforcement agencies with "trace data" as quickly as possible as well as 
investigative leads obtained from the traced firearm. 

ATF receives its crime gun information from AFS, which in turn receives it from local law 
enforcement. 

Based on the gun trace requests provided by FTS, ATF staff performs the lengthy 
process of performing the gun trace. With the exception of some major manufacturers, 
no automated process exists at any level of government to track a crime gun from 
manufacturer to the first legal owner of record; this must be done by telephone or visit, 
requiring the manufacturer, importer or FFL holder to examine their records and report 
the results of that record search to ATF. ATF then stores these results in FTS. The final 
results of the gun trace are sent back to the original jurisdiction who requested it. 
Federal law requires dissemination of ATF gun tracing information only to the submitting 
law enforcement agency. This prevents the use of federal gun trace information for 
strategic gun trafficking analysis by state and local law enforcement agencies. 

It is important to note that the gun trace performed by the ATF and returned to the 
inquiring LEA will trace the firearm from manufacture or import to the first legal 
individual owner. If the firearm has been recovered at the scene of a crime and the first 
legal owner is the suspect, the A TF portion of the gun trace is definitive. If, however, 
the gun has been transferred from one person to another, the ATF gun trace is only a 
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696 

Mnnufacture, 
sale! cn.."ry-
ing, etc .• 
certain 
dangerous 
weavons 
r1rohibited. · 

OF CALIFORNIA . [Ch. 339 
. /. 

iau-thodf!e, in prope?' cases, the granting "of licenses or 
pq1·mits to oar?'Y ji1·ea1·ms concealed npon the_ person; to 

_ rwovide for licensing retail deale1·s i1' s2toh firea?'rns ani 
sales thereunder; and to 1·ep·eal olwpte?' one 

h1tnd1·ed forty-five of California statutes of 1917, relating 
to the same subject. - -

_ . _ [Approved June 13, 1923.] _ _ 

The peop·le of the; State of California _do as follow'S;-
SECTION 1. On and after the date upon which this act 

takes effec-t, every person who within the State o:f California 
manufactures or causes t() he manufactured, who imports 
into the state, or who keeps for .sale, or offers- or exposes for 
sale, or who gives, lends, or any instrument or 
weapon of the kirid commonly known as a blackjack, s1ung-

-shot, billy, saudclub,- sandbag, or -metal knuckles, • or who 
carries concealed upon his person any explosive substane;e, 
other than _fixed ammunition, or who carries- concealed: upon 
his person any dirE; or dagger, shall be guilty of a felony and 
upon a conviction thereof shall M punishable by imprison-
ment in a state prison riot less than one year not for more 
than five years. · . · · . 

Aliens and. " SEC. 2!.' On and "after the date upon which this act tall;es felops must . 
not possess effect, no 'unnaturalized for·eign born person and no person who . has been convicted of a felony 'against the" person or property 

of another or against the government of. the. United States or. 
· of the State of California or of any political subdivision thereof 

shall own or have in his possession or U):tder his custody :or 
control _any pistol, revolver or other firearm capable 6f being 
concealed upon_ the person, _ The terms "pistol," "revolver," 

. and ''firearms capable of being concealed 11poi:t the person" as 
.used in this act shall be construed to apply to and include all 
firearms having a barrel less than twelve inches in length. Any 
person who· shall violate the provisions of this section shall 
be guilty of a felony and upon' con:viction thereof shall be 
punishable by imprisonment in .a state prison for not less than 
one year nor for more than five years._- · - - - . 
· SEc. 3. If any person shall commit or attempt to commit 

carr,ing _ any felony within this state while armed with any of the 
mentioned in section one hereof or while. armed with 

aiiy pistol, revolver oi' other firearm capable of being concealed 
upon the person, without having a license or permit to carry 
such firearm as hereinafter provided, 1;tpou conyiction of such _ 
felony or of au. attempt to commit such felony; he .shall ill 
addition to the punishment prescribed for. the crime of which 
he has been convicted, be punishable by imprisonment in a 
state prison for not less tlmn five nor for more than ten years. 
Sucli additionaL period. of imprisonment shall commence upon 
the expiration or other termina.timi · of· the sentence imposed 
for ·the crime · of which he stands convicted and shall not· 
run "concurrently. with such sentence. Upon a second- convic-
tion llnder like circumstanoes sucl1 additional period of impr.is-
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cealed a pistol, revolver other fireiwm for a pe1•iod of one 
year from the date of such license. All applications for such. AppUcati4ns. 
licenses shall be filed in writing, signed by the applicant,· 
and shall ·state the name, occupation, reside11ce and business 
address . of the applicant, his age, height, weight, color of 
eyes and hair, and reason for desiring a license to· carry 
such we.apon. Any license issued upon such application shall 
set forth the foregoing data and shall, in addition, contain 

n description of the weapon. authorized to be caqied, giving. 
the name of the Thanufacturer, the serial number and the 

. caliber · thereof. ·w:hen such liqenses are · issued by a 
sheriff a re.cord thereof shall be kept in the office of the county ilecorct. 
clerk; when issued by police authority such record shall be 
maintained ·in the· office of the authority by whom issued. 
Such. applications and licenses shall be uniform throughout 
the state, upon forms to be prescribed by the attorney gener.al. 
· SEc. 9. Every person in the business of selling, leasing or Dealers 
.otherwise tmnsferring a pistol, revolver or· "other firearm, of registers. 
a size capable of being concealed upon the person, ·whether 
such seller, ·lessor or. transferrer ·is a retail dealer, pawn-
br>oker or otherwise, except as her'eina:fter provided, shall keep 
a register in which shall be entered the time of sale, the date of 
sale,· thr name of the salesman making the sale, the plaee 
where sold; the make, model., manufacturer's number, caliber 
or otho,r marks of identification on such pistol, revolver or. 
other firearm. · Such register sllall be. prepared by and 
obtained from the state printer and Rhall be furnished by the . 
state printer to s.aid dealers on application at. a C:qst of three cost. 
dollars per one hmidred leaves in duplicate and shall be in 
the form hereinafter provided. The purchaser of any· fire-
arm, eapable .of being concealed upon the, person. shall sign, 
and the dealer shall require him to sign his name and affix b'ignatnrM. 
his address to said regis'ter in duplicate and the salesman shall 
affix his signature in duplicate as a witness to the signatures of 
the purchaser. Any, person signing a fictitious nam() .or address 
is gnilty of a misdemeanor. The duplicate sheet of such D1iapos1itiotn 

' h 11 1 . ' · ' th d f l b l d ' 0 oupm e · re;pstP.r .s. a on t:ie evemng OJ. e · ay o . sa e, e p ace . m eheets, 
tbP maiL postage prepaid and properly addressed to the board 
of police conimissi·oners, chief of police, City marshal; town 
marshal or other head of ·the police department of the city, . 

. r,ity ano county, town or other municipal corporation wherein 
the sale was made; provided, that where the sale is made in a 
district. where tb,ere is no municipal police departn1ent, said 
c1uplicate .sheet shall be mailed to the co1.-lnty clerk of t.he 
r.onnty· wherein the sale is made. A violation of any of the Penalty. · 
provisions of this section by any person engaged in the busi-
ness of selling, leasing • 9r otherwise transferring such fire-
arm .is a misdemeanor. This se0tion shall not apply to whole-
sal.e deRiers ·in their business intercourse with retail dealers, 
noT .to wholesale or retail dealers in the regular· or· ordinary 
tnmspOTtation of unloaded flrearms as mei:'chandise by ·mail, 

or other nioile of shipment, . to point,s outside of. the · 
city, city and c0unty, town or municipal corporation wherein 
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Form nf 
registeJ'. ' 

. . . 

. STATUTES .OF CALIFORNIA. [Ch. 339 
. . 

they are situated: The registei' provided for in this. iwt shall 
. be substantially in the following form: · · 

Form of· Register. 
·Series No. _____ _ 

Sheet 
ORIGINAL. 

Dealers' Record of. Sale of Revolver or Pistol. 
State of Califori1ia. 

. Notice to dealers: This original is for your files. I.f spoiled 
·in making out, do not destroy. Keep in books. Fill out in 
duplicate. . · 

· Qarbon. duplicate must be mailed on the evening .of the day . 
of sale, to. head of police commissioners, chief of police, city 
marshal; town marshal or other head of the polic.e department 
uf the municipal corporations wherein the sale is. made,· or to. 
the county clerk of your county 1£ the sale is made in a district · 
where there is no municipal police department. Violation o{ 
this law is a misdemeanor. Use carhon paper for duplicate . 
. Use .indelihle pencil. . . · 
Sold Salesman ______ .:_ __________ _ 
. Cii:v, ·town or 

of arm (state whether revolver or 
___ .· Caliber _____ _ 

Na.me of purchaser -------'----'----age __ :._ ____ ____ years. 
Permanent residence (state n.ame· of city, town or township, 
street and imiuber ·of 
Heigllt _____ jnches.. Occupation ______ c _______ _ 
Ootor _ ___ skin_'-_.:_ ____ eyes-----"--hair--------
If traveling or in locality. temp.orarily, give local address 
--------- ,_ __ -----...:---------- ...:. _____ -·-:....- ------ _...., ____ ;..... ___ - --
· _, ::-::-
(Signing a ficthious name or address is a misdememior.) (To 
be signed in duplicate.). . . . · · · 

·Witness _____ '- ___ .:_ ____ salesman. 
(To be signed in duplicate.) · 

Se:des No .. 
Sheet No, ______ _ 

DUPLIOAT.E. 

Dealers' Record of Sale ·o£ Re¥olvel' hr Pistol.· 
State of California: 

Notice to. dealers: . This· duplicate must be mailed 
on the. e\iening of tl1e day of sale a·s set forth in the original 
of this register page. Violati:oh of this law is a misde.meanor. 
,_Sold by Salesman ___ 
Oity, .. towi1 or township . 
Descri:rtiori of arm (state whether revolver or 'pi;gtol) ____ 7 _· __ 

. Maker _____ _: ______ .. number ______ caliber _____ _ 
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Oh. 339] _ FORTY-FIFTH SESSION. 7m• 
Name of purchaser 

- Permanent address (state name of city, town or township, 
street and number of _____ , _ _: ___________________ _ 

Color· ___ ,_-__ ---,--- __ skin __ c- ,- __ eyes_:. _______ hair ______ _:_" 
If tra.veling or in locality temporarily, give local address 

Signature of purchaser __________ __:"-----------------------
(Signing a fictitious name or addre_ss is a misdemeanor.) (To 
be signed in duplicate.)· - -

salesman. 
(To be signed in duplicate.) - _ _ 
SEc. 10: No person shall sell deliver or otherwise transfer Restrictions-. . . ' · · . • . on tJ•ansfe_t' any p1stol, revolver or other firearm capable of be1ng con- or ee,-t.Ju 

cealed upon -the person to any- person whom l:i,@ has cause to fit''""""· 
believe to be_ within any of the classes- prohibited by section 
two hereof from owning or possessing such firearms, nor to any 
minor nnderJhe age of eighteen_ years. In no event shall any 
sueh firearm be delivered to the purchaser upon the day of the 
application for the purchase ther.eof, and when deliveJCed such -
firearm shall -be securely wrapped and_ shall be unloaded. 
Where neither party to the transaction holcis a dealer's license, 
no person shall s.ell or- othervvise any such firearm 
to any other person within this state :who is not per,sonallY-
known to the vendor, A-ny Violation of the' provisions of this 
section shall be a misdemeanor. 
· Smo. 11, '!'_he duly constit;:tted licensing . of for . 

any county, c1ty and connty,--mty, town or other mumCipal!ty sale of"'' . 
within this state, may grant licenses in form prescribed -by the ta:in firearms, 
attorney general; effective for not more than- one year :l'rom 
date of issue, permitting· the licensee to sell at. retail within' 
the said_ county, -city and -county, city, town. or other 
ipaJity pistols, revolvers, and other firear!JlS Dapable of being' 
concealed upon the person, subject to the following conditions, 
for breach of any of which the license shall be subject to 
forfeiture: . _ - _ 

1. The business shall be carried on· only in the building 
_designated in the license.- · -

· 2. 'l'he license or a copy tllereof, certified by the 
authority, shall be displayed on the premises where it can 
easily be read. . . . . 
· 3. No pistol or revolver shall be deliv.ered . 

(a) On the day of the application for the purchase, and 
wl1en delivere.d shall be unlo•aded and securely wrapped; nor 

(b) Unless the purchaser either is personally krtown to the 
seller or shall present clear evidence of his identity. 

4. No pistol or revolver, or imitation thereof; cir placard · 
adyertising the-sale or other transfer thereof, shall be displayed 
in any part of said premises where it can readily be seen"froni 
the outsiqe. · · · 
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THOMAs C. l..\"NC:H 
GII!;NIUt ... i.. 

OF.fi;ICE Oli , 

nf 
L!BRAP.Y AND c6uur6 au·u.oxNG;SACRAMENTO lilfSB14 

June 24, 1965 

Honorable Edmund G; Brown 
Gove:ronor 
State of California 
l!·irst Flool:', State Capitol 
Sacramento 14, California 

Attention F:roank.Mesple 
Legislative Secretary 

Dear Governor Brown: 
Assembly Bill No. 1564 (Beilenson) 

..... · 

We urge your signature of Assembly Bill No, 1564, 
introduced by the Hono:roab1e Anthony Beilenson, at 
the l:'equest of our off1.ce. This measure extends the 
wait:!.ng period from three days to five days during 
wh:tch the Divis:!.on of CII of the Department of Just:!.ce 
can check into the background of persons seek:tng to 
purchase concealable f:!.rearms. 

This measure is supported by all law enfor•cement 
groups as a means of making sure that undesirable 
persons do not become owners of concealable weapons 
in California • 

We have examined the bill and f:!.nd no legal object:!.on 
thereto. 

CAB:JD 

S:!.ncerely, 

THOMAS C, LYNCH 

CHARLES A • BI\RRETT 
Assistant Attorney General 

} ____________________ _.. 
AG000470 

Silvester v. Harris 
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