
 

         

 

SECTION 37
DUTY OF FAIR REPRESENTATION COMPLAINT

CANADA LABOUR CODE

NOTE: If you have any questions concerning this form, please contact a Board officer at 
1-800-575-9696.

The personal information provided on this form and any documents submitted with it are
collected solely for the purpose of administering the Canada Labour Code and will be used to 
deal with and adjudicate matters that come before the Board. Parties that engage the Board’s 
services should be aware that it involves a public process. The Board provides public access to 
case files and posts key decisions electronically on its website. Board decisions may identify 
parties and witnesses by name and may set out information about them that is relevant and 
necessary to the determination of the dispute.

READ THESE INSTRUCTIONS BEFORE YOU BEGIN

This form is intended to assist you in providing the information required for making a duty of fair 
representation complaint pursuant to section 37 of the Canada Labour Code (the Code).

Please refer to the Board’s Information Circular No. 11 and its decision in McRaeJackson, 2004 
CIRB 290, which explain the principles the Board will consider. This reference material can also 
be obtained from the Board’s regional offices. 

Please note that a duty of fair representation complaint is not an action against your 
employer. 

A complaint under section 37 of the Code is made against the union, or any one of its 
representatives. Section 37 prohibits a union or any of its representatives from acting in a 
manner that is arbitrary, discriminatory or in bad faith with respect to your rights under the 
collective agreement. The union has a right to decide whether to take a grievance to arbitration 
or to settle it, even if you are not in agreement. However, the union must not make this decision 
in a way that is arbitrary, discriminatory or in bad faith.

The Board will review your complaint having regard to the Code and the Board’s extensive case 
law on section 37 complaints. It will consider all of the material on file, including submissions 
and supporting documentation. It is your responsibility to provide the Board with all of the 
information that is necessary for it to decide the complaint. Missing information or documents 
could lead to dismissal of the complaint or delays in its processing.

The information you provide the Board must be sufficient to satisfy the Board that there has 
been an apparent violation by the union of its duty of fair representation. In other words, you 
must present evidence that is sufficient for the Board to conclude that, if it accepts your 
allegations as being true, the union may have failed to meet its duty of fair representation. This
is to help the Board assess if there are sufficient grounds for the complaint to proceed. The 
Board may dismiss the complaint if it is not satisfied that there is an apparent violation.
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Canada Industrial Relations Board
Section 37–Duty of Fair Representation Complaint–Canada Labour Code

The Board has Industrial Relations Officers (IROs) involved in the processing of various cases 
throughout Canada. These IROs mediate cases, where appropriate. If a settlement is not 
reached during mediation, the officer may continue to assist the parties to achieve a voluntary 
settlement before the Board decides the matter. An IRO may contact you regarding mediation of 
your complaint.

Complainant 

NAME: ________________________________________________________________

ADDRESS: _____________________________________

TELEPHONE NUMBER: _______________ FAX: ______________________________

EMAIL ADDRESS: ___________________________________________

NAME OF REPRESENTATIVE OR COUNSEL, if applicable: ___________________________________

___________________________________________________________________________________

ADDRESS: __________________________________________________________________________

TELEPHONE NUMBER: ____________________________  FAX: ______________________________

EMAIL ADDRESS: ____________________________________________________________________

It is your responsibility to advise the Board of any changes to your contact information.

Union 

NAME OF UNION: ____________________________________________________________________

ADDRESS: __________________________________________________________________________

TELEPHONE NUMBER: ____________________________ FAX: ______________________________

EMAIL ADDRESS: ____________________________________________________________________

NAME AND POSITION OF UNION REPRESENTATIVE: ______________________________________

 ___________________________________________________________________________________
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SECTION 37 

DUTY OF FAIR REPRESENTATION COMPLAINT 
CANADA LABOUR CODE 

  

Complainant 

-and- 

CANADIAN UNION OF PUBLIC EMPLOYEES, AIR CANADA COMPONENT 

Respondent 

SCHEDULE “A” TO THE DUTY OF FAIR REPRESENTATION COMPLAINT 

The Parties 

1.   (“   the Complainant, is a union member of the Canadian 
Union of Public Employees, Air Canada Component (“CUPE”) and an Employee and Cabin 
Personnel of Air Canada Mainline (“Air Canada”). She is entitled to the rights and benefits 
afforded to her under the collective bargaining agreement as between CUPE and Air 
Canada, dated April 1, 2015 (the “CBA”), attached as Appendix “A” to this Complaint. 

2. CUPE represents all members of the bargaining unit (“Members”) subject to the CBA. 
CUPE is   exclusive, union representative, and responsible to her to bargain 
in good faith with AC regarding, among other things, reasonable working conditions. The 
CBA is the result of fulsome bargaining efforts as between CUPE and Air Canada to achieve 
good working conditions and sound labour-management relations. The CBA prescribes 
the working conditions of the employees until March 31, 2025. 

3. This is a Complaint pursuant to section 37 of the Canada Labour Code, RSC 1985, c L-2 
(the “Code”) that CUPE has violated its duty for fair representation (the “Duty”). The 
Complaint is submitted to the Canada Industrial Relations Board in accordance with 
sections 97 to 99 of the Code. 

  Employment 

4.   is a long-time member of CUPE and an employee of Air Canada. She was hired 
on , as a flight attendant. She now has nearly  years of service with 
Air Canada.  
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5.    
 
 
 
 
 

6.   current remuneration includes an annual salary and significant other 
perquisites and benefits, such as health benefits, pension, travel privileges and other 
forms of remuneration.   is very close to qualifying for early retirement under 
Air Canada’s pension plan. In 2020,   reported T4 salary from Air Canada was 

, in addition to other taxable benefits. 

7.   is an exemplary employee, with no disciplinary record. She has committed 
her entire working life and career to servicing Air Canada and contributing to its success. 

  has also been an active member of the local CUPE association and dedicated 
many additional hours of work to the benefit of CUPE and its Members. 

Air Canada’s Policy 

8. On August 25, 2021, Air Canada announced that it would implement a mandatory 
vaccination policy which would apply to all employees working for Air Canada, including 
the employees represented by CUPE and under the CBA. 

9. The policy was described in the News Release, published by Air Canada, as follows: 

Air Canada today said it has introduced a new health and safety 
policy…that makes it mandatory for all employees of the airline to 
be fully vaccinated against COVID-19 and to report their 
vaccination status as of October 30, 2021. […] 

Under the mandatory vaccination policy, testing will not be offered 
as an alternative… failure to be fully vaccinated by October 30, 
2021 will have consequences up to and including unpaid leave or 
termination… 

(the “AC Press Release Policy”) 

10. The AC Press Release Policy is attached to this Complaint as Appendix “B” and is available 
online at https://aircanada.mediaroom.com/2021-08-25-Air-Canada-Introduces-
Mandatory-COVID-19-Vaccination-Policy-for-All-Employees-and-New-Hires. 

11. On September 9, 2021, employees who had not complied with the AC Press Release Policy 
were informed that they would be placed on unpaid leave for six months and would face 
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termination of their employment. Attached to this Complaint as Appendix “C” is the 
September 9, 2021 email. 

12. On or around September 10, 2021, Air Canada published its COVID-19 Vaccination Policy 
(the “Vaccine Policy”). The Vaccine Policy is attached to this Complaint as Appendix “D”. 

13. The Vaccine Policy imposed a retroactive requirement on Air Canada employees to have 
disclosed their vaccination status and upload proof of vaccination by September 8, 2021, 
two days before the Vaccine Policy was released. As stated in the Vaccine Policy, 
“Employees who have not reported their status and uploaded their proof of vaccination 
by September 8, 2021 will automatically be considered unvaccinated.” 

14. Those considered unvaccinated were not permitted to bid for November shifts. 

15. Under the Vaccine Policy, employees are required to be vaccinated by October 31, 2021, 
which includes receiving a second dose of the vaccine by no later than October 16, 2021. 
Despite mandating vaccinations against an employee’s own will, Air Canada asserts in its 
policy that it is not liable for any side effects caused by the COVID-19 vaccines. 

16. The Vaccine Policy indicates that Air Canada will offer accommodation in accordance with 
its duty to accommodate under human rights provisions, but otherwise does not allow 
for medical exemptions such as contraindications to vaccination, or natural immunity. 

17. The Vaccine Policy purports to put any employee who fails to comply on unpaid leave 
without benefits or travel privileges until April 30, 2021, where Air Canada will reassess 
the employment relationship. According to the AC Press Release Policy, this is a 
disciplinary measure which is likely to result in termination of employment. 

Grievance Provision in the CBA 

18. Grievances by the CUPE are anticipated in the CBA at section 13.03: 

Grievances of a general or policy nature may be initiated by the 
Union at the appropriate higher level of this procedure depending 
on the nature and scope of such grievance. 

19. As will be described below, CUPE has not and apparently will not, grieve the Vaccine 
Policy. CUPE has not met its Duty to Members with respect to the Vaccine Policy, and by 
operation of the CBA, Members have no recourse. 

Employees Raise the Policy with CUPE 

20. Following the announcement of the Vaccine Policy, a group of employees (including  
 wrote to CUPE on August 30, 2021, requesting details on its understanding and 

involvement in negotiating the Vaccine Policy. This email is attached as Appendix “E” to 
this Complaint. 



4879-5602-7137, v. 3

21. After receiving no substantive response,   was forced to retain counsel to 
assist. CUPE refused to communicate anything to her or other members about the 
Vaccine Policy and she is facing the threat of imminent discipline or termination by Air 
Canada. 

22.   counsel wrote to the CUPE on September 14, 2021 demanding that the 
CUPE take action against the Vaccine Policy. That correspondence is attached as 
Appendix “F”. 

23. Counsel informed CUPE that other unions were objecting to policies substantively like the 
Vaccine Policy and provided the reasons those unions cited. The correspondence further 
noted that the Vaccine Policy unreasonably intrudes on its members’ rights, and it 
appears CUPE has made no effort to refine, improve, review, or grieve the Vaccine Policy. 
CUPE was also informed that Members were left justifiably wondering if CUPE has 
prioritized its leadership’s political views over its Duty. CUPE was invited to rectify its 
breach of the Duty regarding the Vaccine Policy, and specific demands on how to resolve 
the issue were made. 

24. CUPE responded by email on September 17, 2021, advising that “individual complaints 
will be dealt with on a case by case basis” essentially meaning that an employee would 
have to be disciplined or terminated under the Vaccine Policy before CUPE would consider 
grieving. 

25. On September 22, 2021,   counsel wrote back to CUPE reiterating that 10% 
of Members were facing significant discipline, prolonged loss of income and benefits, or 
even termination of employment. CUPE was reminded of its Duty with respect to 
imposition of the Vaccine Policy and its application. In this correspondence,   
demanded that CUPE initiating a policy grievance. CUPE simply responded that its position 
was that its Duty was met without communicating any details to   or other 
Members about anything done before or after the imposition of the Vaccine Policy. 
Attached as Appendix “G” is the email thread as between CUPE and   
lawyers. 

Failure to Grieve is Arbitrary and Indicative of Bad Faith Representation 

26.   is compelled to be a member of CUPE by law. As a result, she has given up 
her individual rights that she might otherwise have had to seek remedies regarding her 
employment in court and on an emergent basis.  

27. By operation of the Code, CUPE is   exclusive representative and the only 
entity that can challenge any intrusion on her rights by Air Canada. This is why CUPE has 
its legal Duty and cannot act in a manner that is arbitrary and in bad faith in its 
representation of   or other Members.  
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28. Despite requests from Members, including   CUPE has not provided any 
information or evidence to show it tried to fulfill Duty in relation to the Vaccine Policy. 
CUPE has breached its Duty by failing or refusing to ensure Air Canada negotiates with it 
prior to implementing the policy, and by failing or refusing to grieve the expected policy, 
as requested by Members. 

29. CUPE’s breach of its Duty denies   and other similarly situated Members their 
right of access to justice. CUPE’s behaviour further demonstrates both the breach of the 
Duty and the seriousness of that breach. This requires a make-whole remedial order from 
the Canada Industrial Relations Board. 

30. As part of its Duty, a union is required to advocate for its members to ensure that there 
is no unjustified intrusion on these vitally important rights under the CBA, human rights 
laws, privacy laws, and the Code.  

31. CUPE has arbitrarily refused to consult with, and advocate for, affected Members, or has 
been absent regarding the Vaccine Policy. CUPE’s refusal to communicate anything to  

 or other 10% of its members affected by the Vaccine Policy about what it did in 
response to or in advance of the Vaccine Policy raises serious concerns about CUPE acting 
in bad faith by working in concert with the employer as opposed to fulfilling its Duty. 

32. CUPE has refused to communicate to   or its Members any information at all 
about its role regarding the Vaccine Policy. The response of CUPE to-date demonstrates 
a dismissive attitude to   and affected members’ interests. In the absence of 
any information as to CUPE’s role regarding the Vaccine Policy, it can only be inferred that 
CUPE did not conduct a review at all, or any review was perfunctory and cursory.  

33. Since CUPE has not engaged or communicated with affected Members, including  
 it could not have gathered sufficient information to make a sound decision. 

CUPE’s apparent inaction is at-minimum arbitrary and amounts to a failure to represent 
  and affected Members. Considering the politicized debate around policies 

like the Vaccine Policy, and CUPE’s refusal to outline what role it has played to date, 
Members can only speculate on whether personal political views or conflict affected the 
soundness of CUPE’s decisions.  

34. Any of the foregoing demonstrate CUPE breached its Duty. 

The Policy Should be Grieved 

35. It is clear that CUPE has not represented its Members, as it has provided no substantive 
response or information to the Members who have requested a grievance. Any decision 
by CUPE not to grieve the Vaccine Policy is wholly unreasonable and results in a breach of 
the Duty. Grieving the Vaccine Policy at this stage, when CUPE is aware that at least 10% 
of the Members were not in compliance and that many requested and required CUPE’s 
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assistance, would have been a more efficient use of resources than addressing possible 
individual grievances. 

36. CUPE’s decision not to grieve is improper, as it is arbitrary and in bad faith, including that 
the failure or refusal to respond shows that: 

(a) The personal feelings of the union officers have influenced the union’s decision 
not to grieve; 

(b) CUPE has no objective or reasonable explanation for failing or refusing to grieve; 

(c) CUPE has failed to make a reasonable assessment of the case and issues raised by 
the Members and failed to consider whether there was a legal or factual basis for 
a grievance; 

(d) CUPE only superficially (if at all) reviewed the merits of a grievance, without 
concern for the Members’ legitimate interests; and 

(e) CUPE has not engaged in rational decision-making and has disregarded competing 
interests of Members. 

37. It is apparent, on a review of the CBA, that CUPE could not conclude that a grievance was 
unnecessary or that the employer otherwise had the right to impose the Vaccine Policy. 

38. The CBA does not contemplate the imposition of a vaccine policy, or other health-related 
or medical-related policies. Nor does the CBA have any provisions which mandate health 
or medical procedures, prescriptions, or vaccinations on employees. Air Canada has never 
bargained for such a right, despite the fact that: 

(a) Air Canada has employees travelling across the globe for work; 

(b) Employees are stationed or on layover in diverse geographic locations, that may 
be susceptible to geo-political concerns or lack health care; and 

(c) There have been multiple epidemic outbreaks in recent history that impacted 
travel, including the SARS crisis which impacted the Pearson International Airport 
in Toronto and resulted in grievances. 

39. Article 3 describes the “Reservations of Management” and includes the right to hire, 
suspend or discharge employees for just cause, and to change classification or lay off an 
employee due to lack of work “or other legitimate reasons”. Article 3 also ensures that no 
employee is discriminated against by the Company based on a protected characteristic. 

40. Air Canada has not reserved the right to implement policies which prescribe or require 
certain medical procedures, prescriptions, or vaccinations. Implementing such a policy, 
and disciplining or terminating an employee under that policy, is an improper exercise of 



4879-5602-7137, v. 3

management rights and contrary to the CBA. There is also no such requirement or policy 
in place prior to the Vaccine Policy being implemented. This is a wholly unprecedented 
action by Air Canada. 

41. The implementation of a mandatory vaccine policy is unreasonable and inconsistent with 
the terms of the CBA and therefore falls outside of its management reservations. Air 
Canada has therefore unilaterally introduced a policy which purports to necessitate the 
termination of Members. 

42. The Vaccine Policy is inconsistent with the CBA and unreasonable. As the Vaccine Policy 
is invalid as being outside Air Canada’s management rights to impose unilaterally, Air 
Canada should have negotiated with CUPE prior to its implementation. Similarly, CUPE 
should have expected and required Air Canada to negotiate with it. 

43. There is no evidence that negotiations took place between Air Canada and CUPE. As a 
result, CUPE should have demanded further negotiation and launched a grievance when 
Air Canada announced the Vaccine Policy. Failing to do so is a breach of the Duty. 

44. In the alternative, if Air Canada did negotiate with CUPE, then CUPE has failed to meet its 
Duty to its Members in failing to share details with its Members as to its negotiations, its 
investigation, its consideration of the merits, and its reasons for its current position. This 
lack of communication has prejudiced the Members. 

Ramifications from CUPE’s Failure to Fulfill their Duty of Fair Representation

45.   length of service, her role as a Flight Attendant,  
, with few 

to no prospects for reasonable, alternative work.  

46. Considering her  years of service,   is on the cusp of the possibility of early 
retirement in the next  years, with associated benefits, including life-time flight benefits. 
As a result,   is particularly vulnerable to and disproportionately affected by 
the actions of both Air Canada and CUPE. 

47.   currently faces the prospect of discipline and termination from her position 
at Air Canada, the loss of income and significant current and future perquisites and 
benefits. 

Remedy Sought

48. A make-whole order is required to remedy CUPE’s breach of its Duty (the “Order”). The 
Order should include:  

(a) A declaration that CUPE is in breach of its Duty under section 37 of the Code;  

(b) Direction to CUPE to pursue a grievance of the Vaccine Policy;  
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(c) Paying the entirety of legal costs of   for pursuing this Complaint and 
any related legal or constitutional challenge to any government order, enactment 
or pronouncement relied on by Air Canada in support of the Policy or by CUPE in 
justification for not consulting its membership, grieving the Policy or otherwise 
protecting the legal and constitutional rights of its Members;  

(d) Directing CUPE appoint   to manage the Vaccine Policy grievance;  

(e) Ordering that CUPE pay for the legal counsel chosen by   to provide a 
legal opinion on the Vaccine Policy, and grieve or otherwise challenge the Vaccine 
Policy based on it;  

(f) Directing Air Canada to not discipline, deny compensation, terminate, or 
otherwise take punitive action against   and other Members negatively 
affected by the Air Canada Press Release Policy; 

(g) Any other matter that is proven through the hearing process; and 

(h) Any other matter the Canada Industrial Relation Board deems appropriate in the 
circumstances. 

49. In consideration of the urgency and severity of the issues, and the significant implications 
that   faces,   also asks that the Board order interim relief to  

 and affected members by directing Air Canada to not discipline, deny 
compensation, terminate, or otherwise take punitive action against   and 
other members negatively affected by the Air Canada Press Release Policy.  
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APPENDIX “B” 

AC PRESS RELEASE POLICY 
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From: Corporate Safety <corporate_safety@aircanada.ca> 
Sent: Thursday, September 9, 2021 12:42 PM 
Subject: Vaccination status not reported / Statut de vaccination non déclaré  
  

  
  

LA VERSION FRANÇAISE SUIT CI-DESSOUS 
  

Sept. 9, 2021 
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APPENDIX “E” 

AUGUST 30, 2021 EMAIL REQUEST BY EMPLOYEES TO CUPE 
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----- Forwarded Message ----- 
From: Wesley Lesosky <w.lesosky@accomponent.ca> 
To:  
Cc: mhancock@cupe.ca
Sent: Mon, 30 Aug 2021 21:37:21 -0600 (MDT) 
Subject: Re: It Is YOUR DUTY! 

Thank you  for your email.  

I will review when I am back later in the week.  

Wesley Lesosky
President 

Air Canada Component of CUPE
25 
Belfield Road 
Etobicoke, 
ON  
M9W 1E8 
Tel (416) 
798-3399 Ext 248 
E-Mail w.lesosky@accomponent.ca
www.accomponent.ca
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IMPORTANT NOTICE: This communication (including any attachments) is confidential and 
is intended for the sole use of the addressees named herein. If you are not the intended recipient, any distribution, 
dissemination, disclosure or copying of this email, including any attachments, is strictly prohibited. If you have received 
these emails in 
error, please immediately, and permanently delete the original and any copy of the email and any printouts. 

AVIS IMPORTANT: Cette communication (y compris les pièces jointes) est confidentiel et est destiné à l'usage exclusif 
des destinataires nommés dans les présentes. Si vous n'êtes pas le 
destinataire prévu, toute la distribution, la diffusion, la divulgation ou la copie de ce courriel, y compris les pièces jointes, 
est strictement interdite. Si vous avez reçu ce courriel par erreur, s'il vous plaît immédiatement supprimer définitivement 
l'original 
et une copie de l'email et les impressions.

On Aug 30, 2021, at 8:35 PM,  wrote: 

VIA ELECTRONIC MAIL

August 30, 2021 

Wesley Lesosky 

Component President / Président de la composante 

Air Canada Component of CUPE 

25 Belfield Rd. 

Etobicoke, On M9W 1E8 

            Re:      Air Canada’s Mandatory Vaccination Policy for all Employees

Dear Wesley: 
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We are a group of concerned flight attendants who write regarding Air Canada’s August 25th, 2021 
announcement requiring all employees be fully vaccinated, except under the company’s Duty to 
Accommodate obligations.  We are concerned the mandatory 
policy will result in the termination of many flight attendants, who have good faith concerns given their 
individual, religious and health circumstances. 

As you know, Air Canada is required to engage in good faith discussions with the Union regarding 
implementing the vaccine policy. In turn, the Union must engage in good faith discussions with its 
membership. As part of this duty of good faith and fair dealing, 
we respectfully request additional information regarding the mandatory vaccine policy. 

First, please provide the scientific evidence and “science-based decisions” relied on to implement 
the mandatory vaccine policy, regardless of member’s individual circumstances. We question whether Air 
Canada and the Union have appropriately considered 
those members who already had previous SARS-CoV-2 infections. A recent scientific study from Israel 
demonstrated natural immunity offers considerably more of a shield—up to 13 times more protection—
against the Delta variant than two doses of the Pfizer-BioNTech 
vaccine. 
Exhibit 1. As you know, many of our membership already have been exposed to SARS-CoV-2 and fully 
recovered. We question whether these people should be required to be vaccinated or face termination. 
This is especially true for those employees—those on leave 
or work from home—who do not interact with other employees or the public. 

Second, the data shows no difference in spreading SARS-CoV-2 between vaccinated and 
unvaccinated individuals. (CDC, 
2021). A recent position paper by The Israeli Public Emergency Council for the Covid 19 Crisis (2011) 
(Exhibit 2) states: 

There is no scientific evidence whatsoever supporting the 
claim that non-vaccinated individuals are risking the public’s 
health in any way more than vaccinated people or that their 
lack of being vaccinated is a factor that facilitates the 
continuation of 
the pandemic or that causes a threat of collapse to the 
healthcare system. Vaccination should be treated as a 
primary means for providing personal protection against 
severe illness or death, especially for persons at high risk. 
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It appears this important new information was neither considered by the company nor by our Union 
leadership. 

Third, we question the need for a mandatory vaccine policy at this time. Standard media outlets 
such as the Jerusalem Post or Bloomberg News provide that “scientists don’t have answers.” 
Governmental authorities have changed like the wind on their recommendations. 
As just one example, we were first told masks were not needed and of no help in preventing the virus 
spread. The CDC then changed their position, requiring masks. Another example is the government 
promised the Pfizer vaccines was 91% effective against the 
disease. Now, we know these statements are incorrect. The “immunity” from the Pfizer vaccine wanes over 
time. Indeed, authorities now claim the public should receive a “booster” or third vaccine. 

Fourth, please provide the supporting Health & Safety and Risk Assessment data for our various 
membership groups (i.e., what kind of a ‘threat’ is a person on leave or laid off status, what kind of ‘threat’ 
is a person who has already had COVID-19, etc.). 

Fifth, please detail the specific steps the Union is taking to represent 
all members. We are aware that many of our fellow members support vaccinations, vaccine passports and 
vaccine mandates, however, this does not preclude our union leadership to also advocate for the freedom 
of choice for its other members. 

Finally, we have compiled a list of frequently asked questions (FAQ) we would like our CUPE Union 
leadership to answer regarding the mandatory vaccine policy. We believe the members deserve this 
information so they can make an informed decision. Please 
see attached document. 

We look forward to your response regarding these important issues. 

                                                                        Sincerely, 
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More to come… 

<Q and A.docx> 
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Thank you, 
 
Alex 

  

From:  
 
Sent: Tuesday, August 31, 2021 1:08 AM 
To: Alex Habib <a.habib@accomponent.ca> 
Cc: Theresa Mitchell <t.mitchell@accomponent.ca> 
Subject: Fwd: It Is YOUR DUTY! 

  

Alex, 

  

Unfortunately, this cannot wait. Please address this during our Component President's absence as members are directed 
to contact you 

  

----- Forwarded Message ----- 
 
From:  
 
To: w.lesosky <w.lesosky@accomponent.ca> 
 
Cc: mhancock@cupe.ca 
 
Sent: Mon, 30 Aug 2021 21:35:37 -0600 (MDT) 
 
Subject: It Is YOUR DUTY! 

  

  

  

  

VIA ELECTRONIC MAIL 

  

August 30, 2021 

  

Wesley Lesosky 

Component President / Président de la composante 
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Air Canada Component of CUPE 

25 Belfield Rd. 

Etobicoke, On M9W 1E8 

  

  
            Re:      

Air Canada’s Mandatory Vaccination Policy for all Employees 

  

Dear Wesley: 

  

We are a group of concerned flight attendants who write regarding Air Canada’s August 25th, 2021 announcement
requiring all employees be fully vaccinated, except under the company’s Duty to Accommodate obligations.  We are 
concerned the mandatory policy will result in the termination of many flight attendants, who have good faith concerns given
their individual, religious 
and health circumstances. 

  

As you know, Air Canada is required to engage in good faith discussions with the Union regarding implementing
the vaccine 
policy. In turn, the Union must engage in good faith discussions with its membership. As part of this duty of good faith and
fair dealing, we respectfully request additional information regarding the mandatory vaccine policy. 

  

First, please provide the scientific 
evidence and “science-based decisions” relied on to implement the mandatory vaccine policy, regardless of member’s
individual circumstances. We question whether Air Canada and the Union have appropriately considered those members
who already had previous SARS-CoV-2 
infections. A recent scientific study from Israel demonstrated natural immunity offers considerably more of a shield—up to 
13 times more protection—against the Delta variant than two doses of the Pfizer-BioNTech vaccine. 
Exhibit 1. As you 
know, many of our membership already have been exposed to SARS-CoV-2 and fully recovered. We question whether
these people should be required to be vaccinated or face termination. This is especially true for those employees—those 
on leave or work from home—who 
do not interact with other employees or the public. 

  

Second, the data shows no difference 
in spreading SARS-CoV-2 between vaccinated and unvaccinated individuals. (CDC, 2021). 
A recent position paper by The Israeli Public Emergency Council for the Covid 19 Crisis (2011) (Exhibit 2) states: 

  
There is no scientific evidence whatsoever supporting the claim that non-
vaccinated individuals are risking the public’s health in any way more than 
vaccinated people or that their 
lack of being vaccinated is a factor that facilitates the continuation of the 
pandemic or that causes a threat of collapse to the healthcare system. 
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Vaccination should be treated as a primary means for providing personal 
protection against severe illness or 
death, especially for persons at high risk. 

  

It appears this important new information was neither considered by the company nor by our Union leadership. 

  

Third, we question the need for 
a mandatory vaccine policy at this time. Standard media outlets such as the Jerusalem Post or Bloomberg News provide
that “scientists don’t have answers.” Governmental authorities have changed like the wind on their recommendations. As
just one example, we 
were first told masks were not needed and of no help in preventing the virus spread. The CDC then changed their position,
requiring masks. Another example is the government promised the Pfizer vaccines was 91% effective against the disease.
Now, we know these 
statements are incorrect. The “immunity” from the Pfizer vaccine wanes over time. Indeed, authorities now claim the public
should receive a “booster” or third vaccine. 

  

Fourth, please provide the supporting 
Health & Safety and Risk Assessment data for our various membership groups (i.e., what kind of a ‘threat’ is a person on
leave or laid off status, what kind of ‘threat’ is a person who has already had COVID-19, etc.). 

  

Fifth, please detail the specific 
steps the Union is taking to represent all members. We are aware that many of our fellow members support vaccinations,
vaccine passports and vaccine mandates, however, this does not preclude our 
union leadership to also advocate for the freedom of choice for its other members. 

  

Finally, we have compiled a list 
of frequently asked questions (FAQ) we would like our CUPE Union leadership to answer regarding the mandatory vaccine
policy. We believe the members deserve this information so they can make an informed decision. Please see attached
document. 

  

We look forward to your response regarding these important issues. 

  

                                                                        Sincerely, 
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More to come… 
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  Direct Line:  (403)571-1544 
  Email: hawkesr@jssbarristers.ca     
 Assistant -  Jennifer Samaco   (403)571-4319  
 File No: 15384-001      

 
BY EMAIL (contact@accomponent.ca) 
 
September 14, 2021 
 
 
Canadian Union of Public Employees, Airline 

Division, Air Canada Component 

25 Belfield Road 

Etobicoke, Ontario  M9W 1E8 

Attention: Wesley Lesosky, President 

 

 
Dear Sir: 
 
Re: CUPE’s Failure to Represent Air Canada Flight Attendants Fairly 
 

We, along with our co-counsel Matthew Macdonald, represent   who is an Air 
Canada employee and a union member of CUPE.  

  has been denied her right to fair representation by CUPE, like many bargaining unit 
members, due to CUPE’s inaction or, worse, cooperation with Air Canada’s plans to force 
members to undergo compulsory medical treatments even though they are unnecessary or 
discriminatory for certain individuals. We write on   behalf to demand CUPE meet 
its duty to   and others, and initiate a grievance process against Air Canada. 

As you are aware, Air Canada recently announced an apparent policy requiring the mandatory 
vaccination of all CUPE members. The announcement was publicized in email and a press release 
and the measures were described as follows: 

The decision to require all employees of Air Canada mainline, Air Canada Rouge and Air 
Canada Vacations to be fully vaccinated and report their vaccination status … 

Under the mandatory vaccination policy, testing will not be offered as an alternative… 
failure to be fully vaccinated by October 30, 2021 will have consequences up to and 
including unpaid leave or termination… 1 

 
1 As publicized at: https://aircanada.mediaroom.com/2021-08-25-Air-Canada-Introduces-Mandatory-
COVID-19-Vaccination-Policy-for-All-Employees-and-New-Hires 
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(the “AC Press Release Policy”) 

There was no circulation of the substantive or detailed policy among members, nor sufficient 
consultation with flight attendants about the impact on their health, safety, privacy, and 
employment rights. A union would normally advocate for its members to ensure that there was 
no unjustified intrusion on these vitally important rights. CUPE has arbitrarily or discriminatorily 
refused to consult with, and advocate for, its members, or has otherwise been absent in this 
matter.  

It is surprising that CUPE would permit such an intrusion at all, but specifically through the AC 
Press Release Policy. Given the apparent abdication, there may also be issues of bad faith 
representation by cooperating with Air Canada in this conduct. Whatever the reason, CUPE has 
facilitated Air Canada’s efforts to violate members’ health, safety, privacy, and employment 
rights.  This is antithetical to CUPE’s statutorily mandated role under the Canada Labour Code, 
RSC 1985, c L-2 (the “Code”). 

Many CUPE members now face discipline up to termination if they do not comply with the AC 
Press Release Policy.  Many have legitimate reasons why they cannot comply with the AC Press 
Release Policy, including     has recovered from COVID-19 and has medical 
confirmation which indicates that her natural immunity is a sufficient proxy for vaccination. 
Others have medical conditions where they might not be able be vaccinated or might not want 
to compromise pre-existing, complicated medical conditions with the mandatory vaccination. 
Others may have strongly held and legitimate religious or conscience views on the topic. Finally, 
others might have legitimate concerns about an employer collecting such personal and sensitive 
health information without reasonable justifications or necessity. The AC Press Release Policy 
unreasonably intrudes on these CUPE members’ rights, is contrary to the collective bargaining 
agreement, and it appears CUPE has made no effort to refine, improve, review, or grieve the AC 
Press Release Policy. CUPE members are left justifiably wondering if CUPE has prioritized its 
leadership’s political views over its obligation to its members. 

  is compelled to be a member of CUPE by operation of law. As a result of being forced 
into CUPE membership, she has also been forced to give up individual rights that she might 
otherwise have had in court and on an emergent basis. By operation of the Code, CUPE is her 
exclusive representative and the only entity that can challenge any intrusion on her rights by Air 
Canada. Since   and other employees have had their rights to go to court removed by 
their membership in CUPE, the law requires that CUPE “not act in a manner that is arbitrary, 
discriminatory or in bad faith in the representation of”   or other members of CUPE 
(Code, s 37). This imposes a duty of fair representation on CUPE to   and other 
bargaining unit members (the “Duty”). 

CUPE’s apparent breach of the Duty is further illustrated by the jurisprudence deciding the extent 
of this legal requirement. The requirement to investigate grievable matters and reasonably 
pursue them is a key element of CUPE’s Duty.  Given that a bargaining unit member does not 
have an absolute right to have a grievance referred to arbitration, CUPE must show that: 
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1. CUPE did not merely conduct a perfunctory or cursory review of the matter.  The review 
must be thorough. 

2. CUPE gathered sufficient information to arrive at a sound decision. 

3. CUPE demonstrates that there are no personality conflicts, bad relations, or other matters 
that could affect the soundness of its decision.  

(See Lamolinair, 2009 CIRB 463) 

Specific breaches by unions of the Duty have been found when there is: 

• Inaction that is arbitrary and amounts to a failure to represent the employee(s).  

• Haley (No. 2), [1981] 2 Can LRBR 121 

• Failure to inquire sufficiently into a situation that amounts to a failure to represent 
the employee(s). 

• Blanchet, 2008 CIRB 467, application for judicial review dismissed, by the 
Federal Court of Appeal in Blanchet v International Association of 
Machinists and Aerospace Workers, Local 712, 2009 FCA 103 

• A “non-caring attitude” is demonstrated by the union towards the employee(s)’ 
interests. 

• Beaulieu (Re), 2011 CIRB 570, [2011] CIRBD No 3 

CUPE has not met any of these obligations based on our review of the case with various 
bargaining unit members. It is unlikely, based on CUPE’s actions to date, that the Canadian 
Industrial Relations Board would find CUPE compliant with its statutorily mandated Duty 
regarding the AC Press Release Policy. 

CUPE’s Duty is further informed by the relevant federal privacy legislation.  Under the federal 
Personal Information Protection and Electronic Documents Act, SC 2000, c 5 (“PIPEDA”), an 
organization can only collect, use, and disclose, information in the employment setting when it 
is necessary to do so (section 7.3). The AC Press Release Policy has not demonstrated the 
necessity to do so, and CUPE’s failure to act is facilitating the breach of its members legal rights 
in this regard.  

CUPE’s breach of its Duty is further demonstrated by contrasting it with the conduct of other 
unions in meeting their Duty with respect to mandatory vaccinations. Unions representing similar 
workers have advocated against mandatory vaccinations, or the collection of this sensitive 
medical information. In Toronto, the Amalgamated Transit Union Local 113 (the “ATU 113”) has 
challenged the Toronto Transit Commissions (“TTC”) mandatory vaccination and reporting policy 
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(the “TTC Policy”) as an “unfair and unjust intrusion into the lives of” its members. 2  ATU 113 has 
not allowed its political views to interfere with its Duty to its members. ATU 113 has advocated 
for legitimate education on the safety and of benefit of vaccinations but defends against the 
employer breaching its members rights by the TTC Policy. The TTC Policy, unlike the AC Press 
Release Policy, does not threaten discipline or termination as the AC Press Release does. It is very 
concerning that CUPE, in the face of the even more intrusive and offensive AC Press Release 
Policy, will not even take a similar position that the ATU 113 has with respect to the TTC Policy 
that apparently does not threat discipline and termination.  

CUPE Must Start Representing its Members Fairly 

Based on our review of the matter and the nature of its Duty as articulated by the relevant 
jurisprudence, CUPE has not met its obligations under the Code to represent its members fairly. 
We write on   behalf to demand that CUPE take immediate action to remedy this 
situation or else its members will be forced to file a complaint with the Canadian Industrial 
Relations Board in accordance with sections 97-99 of the Code. If forced to make a complaint, 
the CUPE members will seek a make whole order: 

1. Declaring that CUPE is in breach of its Duty under section 37; 

2. Ordering it to pursue a grievance of the AC Press Release Policy;  

3. Paying the entirety of legal costs to date of the members for pursuing the complaint;  

4. Ordering that CUPE appoint bargaining unit members opposed to and affected by the AC 
Press Release Policy to manage the grievance of it; and  

5. Ordering that CUPE pay for the legal counsel chosen by the bargaining unit members 
opposed to and affected by the AC Press Release Policy. 

To avoid this outcome, CUPE must take steps immediately to meet its Duty to its members.  
Within 7 days, CUPE must: 

1. Initiate a grievance of the AC Press Release Policy, or any policy enacted pursuant to it 
(the “Policy Grievance”); 

2. Place   on the Grievance Committee for the Policy Grievance to ensure the 
proper management of it and representation of affected members; 

3. Produce records of the actions CUPE has taken in response to the AC Press Release Policy 
to ensure it respects its members various their health, safety, privacy, and employment 
rights; and  

 
2 Details taken from reported at: https://www.thestar.com/news/gta/2021/09/07/ttcs-largest-union-urges-
members-not-to-divulge-vaccination-status-calls-mandate-an-unjust-intrusion.html  
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Matthew Macdonald

From: Matthew Macdonald
Sent: September 27, 2021 10:14 PM
To: Alex Habib; hawkesr@jssbarristers.ca
Cc: Theresa Mitchell; Kevin Tyrrell; Wesley Lesosky; bakere@jssbarristers.ca; millers@jssbarristers.ca
Subject: RE: September 14 2021 letter to CUPE re Mandatory Vaccination Policy

TrackingTracking: Recipient Delivery
Alex Habib
hawkesr@jssbarristers.ca
Theresa Mitchell
Kevin Tyrrell
Wesley Lesosky
bakere@jssbarristers.ca
millers@jssbarristers.ca
Matthew Macdonald Delivered: 2021-09-27 10:14 PM

Dear Mr. Habib: 
 
Thank you for your reply and your confirmation of the CUPE contact for the DFR Complaint.   
 
CUPE has refused to provide any information to Ms   and the affected Members as to anything it has done with 
respect to the imposition of the AC Press Release Policy.   The non‐response comes after     letter date 
August 30, 2021, and two substantive communications from her counsel dated September 14 and 22, 2021.  All three 
communications raised matters which have been ignored in either an arbitrary, discriminatory, or possibly bad faith 
manner.      and the 10% of the affected CUPE Members facing significant discipline, loss of up to 6 months 
wages, or termination as a result of the AC Press Release Policy can only speculate as to the extent of the lack of CUPE’s 
representation, and the motives for it lack of representation or possible cooperation with the employer against CUPE 
Members. This complete non‐communication by CUPE to its affected Members further supports the DFR Complaint and 
will be cited in it. 
 
We will forward a courtesy copy of the DFR Complaint after its submission to Mr. Lesosky.    
 
Sincerely,  
 
MM 

Matthew Macdonald, LLB 
Matthew Macdonald Law, Barrister and Solicitor 
Matthew@MatthewMacdonaldLaw.ca 
 
 
 

From: Alex Habib <a.habib@accomponent.ca>  
Sent: September 23, 2021 8:39 AM 
To: Matthew Macdonald <Matthew@matthewmacdonaldlaw.ca>; hawkesr@jssbarristers.ca 
Cc: Theresa Mitchell <t.mitchell@accomponent.ca>; Kevin Tyrrell <ktyrrell@cupe.ca>; Wesley Lesosky 



2

<w.lesosky@accomponent.ca>; bakere@jssbarristers.ca; millers@jssbarristers.ca 
Subject: RE: September 14 2021 letter to CUPE re Mandatory Vaccination Policy 
 
Dear Mr. MacDonald, 
 
I acknowledge receipt of reply email below.  
 
The Air Canada Component of CUPE feels that we have fulfilled our obligations under the Duty of Fair Representation. A 
DFR Complaint can be forwarded to our Component President, Wesley Lesosky who is copied on this email and shares a 
mailing address with me.  
 
Regards, 
Alex Habib 

 

ALEX HABIB (he, him, his) 

Component Secretary‐Treasurer 
Air Canada Component of CUPE  

25 Belfield Road, Etobicoke, ON, M9W 1E8 
416-798-3399 ext.227  
a.habib@accomponent.ca  

 

IMPORTANT NOTICE: This communication (including any attachments) is confidential and is intended for the sole use of the 
addressees named herein. If you are not the intended recipient, any distribution, dissemination, disclosure or copying of this 
email  including any attachments  is strictly prohibited. If you have received these emails in error, please immediately, and 
permanently delete the original and any copy of the email and any printouts. 
AVIS MPORTANT: Cette communication (y compris les pièces jointes) est confidentiel et est destiné à l'usage exclusif des 
destinataires nommés dans les présentes. Si vous n'êtes pas le destinataire prévu, toute la distribution, la diffusion, la 
divulgation ou la copie de ce courriel, y compris les pièces jointes, est strictement interdite. Si vous avez reçu ce courriel par 
erreur, s'il vous plaît immédiatement supprimer définitivement l'original et une copie de l'email et les impressions. 

 
 

From: Matthew Macdonald <Matthew@matthewmacdonaldlaw.ca>  
Sent: Wednesday, September 22, 2021 12:02 PM 
To: Alex Habib <a.habib@accomponent.ca>; hawkesr@jssbarristers.ca 
Cc: Theresa Mitchell <t.mitchell@accomponent.ca>; Kevin Tyrrell <ktyrrell@cupe.ca>; Wesley Lesosky 
<w.lesosky@accomponent.ca>; bakere@jssbarristers.ca; millers@jssbarristers.ca 
Subject: RE: September 14 2021 letter to CUPE re Mandatory Vaccination Policy 
 
Dear Mr. Habib: 
 
I acknowledge your initial response below, dated September 17, 2021, and am writing with this follow up. All capitalized 
terms have the meaning ascribed in our correspondence of September 14, 2021 (the “Member’s Demand”), a copy of 
which is attached to this email. 
 
Your initial response failed to respond to the serious issues raised by     about CUPE’s breach of its Duty to 
represent Members related to the imposition of the AC Press Release Policy.  Your interim response focused completely 
on how CUPE may decide to defend Members when Air Canada imposes discipline or termination under the AC Press 
Release Policy.  It further indicated that you “will be responding” on behalf of the president of CUPE, and therefore we 
expected a detailed response regarding how CUPE met its Duty in the lead up to and imposing the AC Press Release 
Policy.  Today [Yesterday?] was the deadline for responding to our Member’s Demand.  We have still not received a 
substantive response by CUPE about our concerns detailed in the Member’s Demand.  
 
Failing to address any concern about imposing the AC Press Release Policy further demonstrates how CUPE breached 
the Code, and specifically the Duty.  Since we wrote our Member’s Demand, we understand that over 10% of the 
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Members have been notified by the employer they are in breach of the AC Press Release Policy, and as a result are 
facing significant discipline, prolonged loss of income and benefits, or even termination of employment.  With such a 
large group of Members being affected by CUPE’s apparent breach of its Duty, the Union’s failure to substantively 
respond is very concerning.   
 
To avoid any unnecessary confusion about whether a substantive response related to CUPE’s breach of its Duty with 
respect to the imposing of the AC Press Release Policy, we are providing a minor extension to our Member’s 
Demand.  We will be filing a complaint with the Canada Industrial Relations Board (the “DFR Complaint”) on the basis 
and for the remedy outlined in the Member’s Demand unless by Noon (MST) Friday September 24, 2021 CUPE:  
 

1. Initiates a grievance of the AC Press Release Policy, or any policy enacted pursuant to it (the “Policy Grievance”); 
2. Places     on the Grievance Committee for the Policy Grievance to ensure the proper management of it 

and representation of affected members; 
3. Produces records of the actions CUPE has taken in response to the AC Press Release Policy to ensure it respects 

its members various their health, safety, privacy, and employment rights; and 
4. Continues to report to its members who are negatively affected by the AC Press Release Policy on a weekly basis 

of the actions taken in furtherance of the Policy Grievance. 
 
I look forward to your confirmation of the same, or alternatively the courtesy of providing us the contact for individuals 
you designate to respond to the DFR Complaint.  
 
Sincerely,  
 
 
MM 

Matthew Macdonald, LLB 
Matthew Macdonald Law, Barrister and Solicitor 
Matthew@MatthewMacdonaldLaw.ca 
 
 

From: Alex Habib <a.habib@accomponent.ca>  
Sent: September 17, 2021 7:39 AM 
To: hawkesr@jssbarristers.ca 
Cc: Theresa Mitchell <t.mitchell@accomponent.ca>; Kevin Tyrrell <ktyrrell@cupe.ca>; Wesley Lesosky 
<w.lesosky@accomponent.ca>; Matthew Macdonald <Matthew@matthewmacdonaldlaw.ca>; bakere@jssbarristers.ca; 
millers@jssbarristers.ca 
Subject: RE: September 14 2021 letter to CUPE re Mandatory Vaccination Policy 
 

Dear Mr. Hawkes, 
 
Thank you for your letter. I will be responding on behalf of the Air Canada Component, as the Component 
President Wesley Lesosky is currently on vacation.  
 
Following the government of Canada’s announcement that it would make COVID‐19 vaccines mandatory for 
Air Canada employees, Air Canada announced its COVID‐19 vaccination policy.  Air Canada has stated that it 
will accommodate in accordance with the Canadian Human Rights Act.   
 
If your client cannot be vaccinated due to a disability or another prohibited ground of discrimination, she may 
seek an accommodation. Normally such requests require supporting documentation.  If accommodation is not 
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provided, she may contact the Union for assistance and request a grievance be filed.  Similarly, if your client is 
disciplined or placed on a leave of absence, she may contact the Union for assistance and request a grievance 
be filed.   
 
Individual complaints will be dealt with on a case by case basis.  The Union will file grievances where 
appropriate, based on the facts and the law at the time. 
 
Sincerely, 
Alex Habib 
 

 

ALEX HABIB (he, him, his) 

Component Secretary‐Treasurer 
Air Canada Component of CUPE  

25 Belfield Road, Etobicoke, ON, M9W 1E8 
416-798-3399 ext.227  
a.habib@accomponent.ca  

 

IMPORTANT NOTICE: This communication (including any attachments) is confidential and is intended for the sole use of the 
addressees named herein. If you are not the intended recipient, any distribution, dissemination, disclosure or copying of this 
email, including any attachments, is strictly prohibited. If you have received these emails in error, please immediately, and 
permanently delete the original and any copy of the email and any printouts. 
AVIS MPORTANT: Cette communication (y compris les pièces jointes) est confidentiel et est destiné à l'usage exclusif des 
destinataires nommés dans les présentes. Si vous n'êtes pas le destinataire prévu, toute la distribution, la diffusion, la 
divulgation ou la copie de ce courriel, y compris les pièces jointes, est strictement interdite. Si vous avez reçu ce courriel par 
erreur, s'il vous plaît immédiatement supprimer définitivement l'original et une copie de l'email et les impressions. 

 
 

From: Robert Hawkes QC <hawkesr@jssbarristers.ca>  
Sent: Tuesday, September 14, 2021 6:59 PM 
To: Contact (ACC) <contact@accomponent.ca> 
Cc: Matthew Macdonald Law <Matthew@matthewmacdonaldlaw.ca>; Erin J. Baker <bakere@jssbarristers.ca>; Sarah 
Miller <millers@jssbarristers.ca> 
Subject: September 14 2021 letter to CUPE re Mandatory Vaccination Policy 
 
Please see the attached. 
 
Robert Hawkes QC 
Partner 
Direct: 403 571 1544 
Bio: Robert Hawkes QC 
 
Jensen Shawa Solomon Duguid Hawkes LLP 
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This email message is privileged, confidential and subject to copyright.  Any unauthorized use or disclosure is prohibited.  If you have 
received this email in error, please notify the sender immediately. 
 
  

 




