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SUBSTANTIVE DUE PROCESS – INCORPORATION OF THE BILL OF 
RIGHTS AND THE NOTION OF IMPLIED FUNDAMENTAL RIGHTS 

 Constitutional Law I introduces law students to the difficult issues raised for 
our system of rights by the adoption of the Fourteenth Amendment.   Many—and 
perhaps most—modern Americans do not realize that the most famous guarantees 
of  individual human rights, the federal Bill of Rights, meant very little through 
most of the nineteenth century.    One important reason is that the very first word 
of that document--the word that commences the First Amendment--is the word, 
“Congress.”  As early as 1833, in a decision by perhaps the most nationalistic 
judge to ever sit on the Supreme Court, Justice John Marshall, the Court ruled that 
even the most generally worded provisions of the Bill of Rights did not in any 
manner limit the powers of the states.  [Barron v. Mayor and City of Baltimore, 7 
Pet. (32 U.S) 243 (1833).]  That is why we have state constitutions, the Court 
reasoned, and Justice Marshall concluded that just as two different sections of 
article I of the Constitution, sections 9 and 10, separately limit the powers of the 
states and the powers of the nation, provisions designed to curb state power would 
clearly and unequivocally express that such limits apply to the states—but that is 
something no provision of the federal Bill of Rights ever did.   

 The history of the Bill of Rights strongly supports Justice Marshall’s 
conclusion.  James Madison, who drafted and proposed the amendments to the 
federal Constitution that we call the Bill of Rights, originally tried to insert most of 
his proposed amendments directly in to the Constitution, in article I, section 9.  In 
addition to his proposed limits on the exercise of federal power, Madison also 
proposed adding a single amendment to article I, section 10:  “No State shall 
violate the equal rights of conscience, or the freedom of the press, or the trial by 
jury in criminal cases.”  Either the Constitution, or other proposed amendments, 
already protected freedom of religion, freedom of the press, and jury trial rights 
against federal intrusion; so in tracking with proposals to be added to section 9,  
this single provision proposed to specially limit state power.  But many opposed 
inserting any limits on state power—already fearing a too powerful federal 
government—and so Madison’s proposed limits on state power were rather quickly 
rejected.  When his proposed amendments were shifted from being included in the 
constitutional text they were designed to amend to being inserted as a separate 
document at the end of the document we call the Constitution,  one implication was 
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that the specific wording did not always clarify which level of government was 
being limited to lend support to individual human rights.   

As an example, when the Fourth Amendment stated that the “right of the 
people to be secure in their persons, houses, papers and effects, against 
unreasonable searches and seizures, shall not be violated,” no explicit reference 
was added to the text to clarify which level of government would act illegally if it 
acted in a way that violated this right.   But there is no question that this “right of 
the people” was originally proposed, even initially by the House of 
Representatives, to be inserted in article I, section 9, a section that was designed 
only to limit the national government.   And by this time, Madison’s proposal to 
amend article I, section 10—to limit state powers in favor of individual rights--had 
been completely rejected.  Virtually all constitutional historians agree that Justice 
Marshall’s ruling that the federal Bill of Rights was not written to limit state 
governmental power was historically the correct one.  [See Kmiec & Presser, The 
American Constitutional Order:  History, Cases, and Philosophy 725 (1998) 
(noting that there is “little doubt” that “the Court is correct . . . , as a glance at any 
of the better histories of the period confirm”).  For a more complete defense, see 
Thomas B. McAffee, Reed Dickerson’s Originalism—What it Contributes to 
Contemporary Constitutional Debate, 16 S. Ill. L.J. 617, 635-37, 651-58 (1992). ] 

The evidence is quite strong that John Bingham, the Ohio congressman who 
principally drafted section 1 of the Fourteenth Amendment, intended to give 
constitutional security to the rights of all American citizens—which he described 
as “the privileges or immunities of citizens of the United States.”  Among the 
rights which states could not “abridge” by law were the “privileges or immunities” 
(rights) already found in the federal Constitution or its amendments—such as the 
federal Bill of Rights.  Unfortunately, though the evidence is quite overwhelming 
that the Privileges or Immunities Clause was viewed by those who drafted and 
ratified the Fourteenth Amendment as its most central provision, the significance 
of that clause was almost eliminated by the Supreme Court’s decision in the 
Slaughter-House Cases, 16 Wall. (83 U.S.) 36 (1873)—found at pp. 728-29 of 
Constitutional Law (Stone, Seidman, Sunstein, Tushnet, & Karlan eds., 6th ed. 
2009).    



3 
 

For some the modern “incorporation” of the federal Bill of Rights, and the 
application of its provisions as limits on state power, is a debatable proposition 
with dubious roots in the Due Process Clause of section 1 of the Fourteenth 
Amendment.   Incorporation of the Bill of Rights as a rendering of the Due Process 
Clause is a dubious interpretation of the Fourteenth Amendment; but a simple shift 
of focus to the Privileges or Immunities Clause makes the “incorporation” move 
quite plausible as a rendering of the protected rights of all citizens and as a means 
to prevent the mistreatment of the emancipated freedmen who had been victimized 
by state legislation designed to make them “second-class citizens.”  We know that 
at least one important purpose of the Fourteenth Amendment was to ensure the 
constitutionality of the Civil Rights Act of 1866, a law that was designed to ensure 
that the freedmen were not singled out for negative treatment by state law.  (For a 
useful overview of the history leading to the Privileges or Immunities Clause, and 
its relationship to the 1866 Civil Rights Act, see John Harrison, Reconstructing the 
Privileges or Immunities Clause, 101 Yale L.J. 1385 (1992). ) 

 I am persuaded that the framers of the Fourteenth Amendment did intend to 
protect all the privileges or immunities of American citizenship, including the 
individual rights guarantees of the federal Bill of Rights.  (See Akhil Reed Amar, 
The Bill of  Rights:  Creation and Reconstruction 181-231 (1998).)  What I am far 
less certain of is whether those who drafted either the original Constitution, or the 
subsequently adopted Fourteenth Amendment, also intended to secure rights in 
addition to those found in the written Constitution itself.  Dissenting in the 
Slaughter-House Cases, 16 Wall. (83 U.S.) 36 (1873), Justice Field linked the 
Privileges or Immunities of citizenship with “the natural and inalienale rights 
which belong to all citizens.”  See Constitutional Law 728-29 (Stone, Seidman, 
Sunstein, Tushnet, & Karlan eds., 6th ed. 2009).   Field hearkened back to a 
tradition, defended in 1798 by Justice Chase, where courts would act to invalidate 
a legislative enactment “although its authority should not be expressly restrained 
by the Constitution.”   [Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798),  excerpted at  
Constitutional Law 75 (Stone, Seidman, Sunstein, Tushnet, & Karlan eds., 6th ed. 
2009).]    

As Justices reminded other judges through the Nineteenth Century, however, 
state legislatures were viewed as holding “general” legislative powers, which 
meant that they were empowered to act in any way not prohibited by the text of the 
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written constitution.  It is quite clear, for example, that those who drafted the 
earliest state constitutions “assumed that government had all power except for 
specific prohibitions contained in a bill of rights.”  [Donald S. Lutz, Popular 
Consent and Popular Control 60 (1980).   For general perspective on the 
phenomenon of insisting that rights—claims of “liberty”—be based on what is 
enumerated in the written Constitution, see Frost, Klein-Levine, & McAffee, 
Courts over Constitutions Revisited:  Unwritten Constitutionalism in the States, 
2004 Utah L. Rev. 333, 346-54. ]   

Now it remains quite true that early state constitutions frequently included 
what are sometimes called “inalienable rights” clauses.  Section 1 of the Virginia 
Bill of Rights, for example, stated:  

That all men are by nature equally free and independent, and have certain 
inherent rights, of which, when they enter into a state of society, they cannot, 
by any compact, deprive or divest their posterity; namely, the enjoyment of 
life and liberty, with the means of acquiring and possessing property, and 
pursuing and obtaining happiness and safety. 

7 State Constitutions,  sect. 1, at 3813.  Section 1’s reference to inherent rights 
almost certainly referred to the same sorts of rights that Jefferson called 
“inalienable” in the Declaration of Independence.  And this did mean that, in moral 
theory, they could not legitimately be transferred, or “given up,” to the state.  The 
big question, however, is whether this quality automatically made them legally 
enforceable.   

 The leading modern authority on state constitutional law, Professor Tarr, 
offers a negative answer to this inquiry—at least as it was originally understood.   

The insusceptibility of various provisions to judicial enforcement was not a 
flaw, because the declarations were addressed not to the state judiciary 
primarily but to the people’s representatives, who were to be guided by them 
in legislating, and even more to the liberty-loving and vigilant citizenry that 
was to oversee that exercise of governmental power. 

G. Alan Tarr, Understanding State Constitutions 77-78 (1998).  If one emphasizes 
the early statements about the “general” powers held by the state legislatures, it 
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becomes clear why provisions that merely refer to “inherent” or “inalienable” 
rights would not create enforceable limits on government power.   

 Even so, some commentators insist that the federal Bill of Rights itself 
contains an “inherent (or inalienable) rights clause” in the form of the Ninth 
Amendment.  It reads that “[t]he enumeration in the Constitution of certain rights, 
shall not be construed to deny or disparage others retained by the people.”  These 
commentators argue that the reference to other “rights” retained by the people 
recognized “unnamed rights,” and that these are to be associated with those 
referred to in Virginia as “inherent rights.”  But there is a much more restrictive 
reading of the same language.  The allusion to the other rights “retained by the 
people,” closely tracks with Article II of the Articles of Confederation , which 
provided that each state “retains every Power,  Jurisdiction, and right, which is not 
by this confederation expressly delegated to the United States.”   

Analogizing to Article II, it is quite clear that the people, and the states, 
“retain” every right and power not granted as a power to the national government.  
The Federalists had regularly contended that it was the enumerated powers scheme 
that itself showed the lack of any real necessity for a bill of rights—the people had 
“retained,” as rights, everything they had not “granted,” as powers, to the national 
government.  This seems troubling to modern minds centrally because the nation 
has come to construe to “enumerated powers” scheme so open-endedly that the 
early reliance on it as a substitute for a bill of rights seems almost preposterous.  
But the enumerated powers argument was sincerely offered—however glad we 
might be that we added the Bill of Rights—and more than adequately explains the 
course of debate over whether to ratify the proposed Constitution.   

     

 


