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        The controversies spawned by the Supreme Court’s decision in Terry v. Ohio[1] are just 

about as expansive as the decision’s implications for the development of Fourth Amendment 

doctrine.[2]  And it was recently observed that it is perhaps the most criticized Fourth 

Amendment decision since the modern Supreme Court belatedly incorporated the amendment, 

and eventually the exclusionary rule.[3]  Fortunately, there is neither time nor space to address 

and fully resolve all of these controversies, or even to determine whether the case was just 

wrongly decided; the somewhat narrower thesis of this article is that the long-term impact 

of Terry on the development of Fourth Amendment law—and on the whole idea of judicial 

supervision of law enforcement’s Fourth Amendment activities—has been truly disastrous, as the 

Burger, Rehnquist, and Roberts Courts have all taken the case and run with it.   

I. 
Relevant Controversies We Need Not Resolve 

An initial controversy worth noting, even if not seeking to resolve here, concerns the 

validity of a conventional defense of the Court’s holding in Terry.  Many Criminal Procedure 

teachers note that it may have been just as plausible, in terms of history and precedent, to hold 

that the Fourth Amendment simply does not apply to the relatively informal, and usually quite 

brief, detention we label a “stop.”[4]   Instead, the Court answered the question whether police 

needed only “reasonable suspicion” to justify a stop, or needed the “probable cause” required for 

a formal arrest.   So one perspective on Terry is that it made a positive contribution in just 

rejecting the idea that a “stop and frisk” is not a “seizure” or a “search” because such an intrusion 

did not amount to a “technical arrest” or a “full-blown search.”[5]    

Justice Schaefer of the Illinois Supreme Court stated that Terry rejected the idea that the 

“provisions of the Fourth Amendment are subject to verbal manipulation.”[6]  And the Court 



stated its intent “to harness the practice [of stop and frisk] within the reasonableness standard of 

the Fourth Amendment.”[7]   From this perspective, Terry has been defended as being based on 

the “proportionality principle,” as it equally rejected the idea that courts should wholly defer to 

informal police decision-making just as it held that every seizure is not subject to the 

requirement of probable cause.[8]   But even if the original decision in Terry could be justified as 

an appropriate application of the “proportionality principle,”[9]  a chief proponent of that defense 

has concluded that the principle “seems to have been ignored even in cases purportedly applying 

Terry.”[10] 

        Similarly, there is room for debate as to whether, even if a standard requiring less than 

probable cause was appropriate for evaluating a stop and frisk, the Court adequately analyzed 

and applied that standard to the facts in the case.   Lewis Katz, for example, argued 

that Terry “dismally failed to strike an adequate balance between effective law enforcement and 

individual freedom,” less by its formulation of a standard as in its applying it so as to strike the 

balance “completely in favor of the police.”[11]  Equally important, on this view, “the balance has 

been further tipped in favor of police by later Supreme Courts.”[12]  In Terry itself, its critics 

contend, the evidence relied upon to justify the detention supplied a weak justification for the 

legal conclusions reached by the Court.[13]   One contention, for example, was that Officer 

McFadden acted on a “hunch,” rather than articulable, reasonable grounds for suspicion, based 

on evidence “which might have warranted his continuing interest in [the suspected parties] but 

certainly not a lawful seizure based upon such paltry and contradictory information.”[14]  

        At the same time, of course, at least some commentators have written as though the Court’s 

“suspicion” standard was fairly applied and at least had the potential for being developed to 

strike the right Fourth Amendment balances. [15]   Despite this, however, even some defenders of 



the original decision in Terry suggest the Court initially struck the right balance, but 

subsequently erred in applying the balancing test in a manner that advanced an ad hoc 

agenda.[16]  

        A related point is that the Court in Terry came close to punting on the “critical threshold 

question” concerning “when the stop occurred,” an issue that needed expanded treatment.[17]  

Instead, the Court moved quickly to considering the justification for the less intrusive search 

called a “frisk.”  In not really confronting the problem of defining when temporary detentions are 

justified, the Court more or less stated a “suspicion” standard, but “without pausing to consider 

whether a police suspicion test could (or would) be cabined in future cases.” [18] Justice Harlan, 

concurring, contended that, in LaFave’s words, “the issue of the officer’s right to stop should be 

resolved before any other questions are reached.”[19]   Considering that Terry was a substantial 

effort, consisting of a majority opinion, two concurring opinions, and a dissent, the Court’s initial 

effort on the stop and frisk issue “might well lead one to wish that the Court had written less and 

said more.”[20]    

And in the long run, the Terry Court’s failure adequately to address the “stop” 

justification encouraged a later Court “to hold that Fourth Amendment seizures occur far later in 

a police-citizen encounter, thus delaying citizens’ power which has resulted in an erosion of civil 

liberties and an arguably unrestrained sanctioning of police powers.”[21]   In light of the Court’s 

treatment, some contend that Terry reflected a resignation to the exercise of police discretion, 

whatever standard was devised.[22]  Terry’s critics thus conclude that the Court “opened the door 

to the subsequent restrictions on individual rights by its standardless decision in Terry.”[23]  But 

even defenders of the original decision often contend that the Court “has expanded the breadth of 

the Terry stop well beyond its original, limited beginnings.”[24]   So even if the ultimate merits of 



the holding in Terry remains unresolved, there are powerful reasons to conclude that its 

expansion over time has had a negative effect on developing Fourth Amendment doctrine. 

 Thus Terry’s narrow right to “stop,” or briefly detain someone based on reasonable suspicion, 

eventually became a “broad arrest-like power,” a power that enables police to move passengers 

and to “force suspects to lie prone on the ground.”[25]  This expansion has led to granting police 

power to require individuals to speak in identifying themselves and the like.  It has justified, for 

example, police ordering both drivers and passengers out of automobiles during a stop.[26]  So 

even defenders of the original decision are known to contend that “it is not the mere use of the 

reasonableness balancing test that must be reevaluated but the manner in which courts employ 

the reasonableness test.”[27] 

II. 
Terry’s Contributions to the Practice of Racial Profiling 

        Even some of the additional controversies arising from Terry are ones that we need not fully 

analyze and totally resolve.  One is whether the Court  in that case adequately confronted how a 

police suspicion standard might affect Fourth Amendment rights of blacks and other disfavored 

minorities.   Another is whether the Court has adequately developed the “reasonable suspicion” 

standard to avoid excessive police discretion that yields undue racial profiling.   Beyond these 

difficult questions concerning the decision itself and its application, however, it is quite clear that 

the thrust of the Terry decision, as construed and explicated over time and in how it has 

connected with other criminal procedure doctrine, has lent powerful support to race-based 

enforcement of the nation’s laws.   

1. The Terry Decision and Racialized Policing 



There is no question that the Court in Terry recognized that the problem of race relations was 

relevant to justifying the application of the Fourth Amendment to stops and frisks.[28]  Indeed, the 

Court attempted to formulate a standard by which courts might appropriately oversee police 

conduct that impacted on minorities; and this was no doubt a reason it rejected the argument that 

the Fourth Amendment just did not apply to the action of stop and frisk at all.[29]  

If there is a complaint about the Terry Court’s treatment of the risk and danger of racial 

profiling—which included its acknowledgement of the “frequent complaints” by minority groups 

of their “wholesale harassment by certain elements of the police community”—it is that the 

Court centered its analysis on whether that risk justified what it characterized as “a rigid and 

unthinking application of the exclusionary rule.”[30]   Excluding the  evidence,  Chief Justice 

Warren reasoned, would be a “futile protest against practices which it can never be used 

effectively to control,” a protest that “may exact a high toll in human injury and frustration of 

efforts to prevent crime.”[31]   This meant, for the Court, that although the judiciary should 

“guard against police conduct which is over-bearing or harassing,” society may be required to 

rely on “other remedies than the exclusionary rule to curtail abuse for which that sanction [the 

exclusionary rule] may prove inappropriate.”[32]  The decision to focus on the likely effectiveness 

of the exclusionary rule arguably was in part based on, and reinforced, the Court’s clear 

reluctance to examine closely the proffered justification for the Fourth Amendment “seizure” the 

Court called a “stop.”[33]   Moreover, the Court’s reliance on the difficulty of applying the 

Exclusionary Rule in this context “purports to examine the cost of applying the constitutional 

protection without ever considering the costs of not applying the constitutional protection.”[34]    

B.   Racial Profiling and the Development of the Reasonable Suspicion Standard 



Whatever one makes of the original Terry decision’s achievements and failures, and the 

possibilities it generated—perhaps especially with respect to race-based decision-making as a 

part of our criminal justice system— it is reasonably clear that the Terry stop-and-frisk doctrine 

has lent itself too readily to supporting law enforcement efforts rooted in stereotypical 

generalizations and racial profiling.   So the developments in constitutional criminal procedure 

growing directly out of Terry have done nothing but strengthen the tendency of the criminal 

justice system to work so as to harm the just rights and interests of racial minorities.[35]  This 

remains true notwithstanding that Terry itself, and its most direct implications for law 

enforcement actions, have had strenuous defenders.[36]  

        The further we go along, the clearer it becomes that there is widespread “racialized 

policing,” what we have labeled as “racial profiling,” and that its pervasive presence is so 

important in part because it is measurable.[37]   Professor Tonry points out that the research 

“concludes that police stop blacks disproportionately often on sidewalks and streets and 

generally find contraband at lower rates for blacks than for whites.”[38]   The wide use of racial 

profiling is reinforced by Terry’sholding as well as by the way the suspicion standard has been 

expansively applied over time. [39] The Supreme Court itself initially formed some limits on what 

could constitute reasonable suspicion, emphasizing that personal conduct in a “high crime area,” 

or associating with known drug users, did not of themselves constitute evidence yielding 

reasonable suspicion.[40]    

Yet as the years passed, Professor Harris found that courts regularly find adequate 

grounds for suspicion based on factors similar to those initially found insufficient.[41]  Thus 

“[m]inority group members can not only be stopped, but subjected to a frisk without any 

evidence that they are armed or dangerous, just because [of the] neighborhoods in which they 



work or live.”[42]  Illustrative of the discretion granted police by courts applying Terry doctrine is 

the frequent reliance by law enforcement on “investigative profiles,” as in their use of so-called 

drug courier profiles.  The consequence is that, despite the lack of thorough record-keeping, the 

evidence “overwhelmingly suggests that police frequently stop and frisk African Americans and 

Hispanic Americans based on very little evidence.”[43]  The net result “is the effect these stops 

have in widening the racial divide in the United States.”[44] 

Such profiles often rely on apparent correlations between specified behaviors and 

criminal activity.[45]  Even though the Supreme Court has ruled that conformance with some 

elements of a profile may not constitute reasonable suspicion, requiring “independent judgment” 

by courts,[46]  it has also reasoned that appellate courts should grant “due weight” to a trial 

court’s conclusion that an officer “drew inferences based on his own experience,” and was 

therefore “credible” and “reasonable.”[47]  So lower courts often defer to law enforcement. 

 Moreover, considering that law enforcement officers can frequently engage in police/citizen 

“encounters” that do not amount to Fourth Amendment seizures governed by theTerry standard, 

drug investigators in particular rely heavily on drug courier profiles in conducting their 

investigations.[48]  Yet “drug courier profiles are often so expansive that they operate much like 

the traffic code—virtually anyone the police choose to stop will fit multiple factors of the 

profile.”[49] 

1.  Beyond Terry Itself-- Judicial Approval of Various Forms of Racial Profiling 

Applications of the Terry “reasonable suspicion” doctrine are a tricky business to be sure, 

and even among those seeking to avoid “racialized law enforcement” it is not clear that an 

important part of the answer is simply rejecting, and advocating the overruling of, its holding.[50]  



But there is little room for doubt that the use and application of the Terry-based “reasonable 

suspicion” doctrine can greatly expand or contract the exercise of police discretion, with the 

expansion of such discretion lending itself to race-based decisions, and otherwise arbitrary 

practices, by law enforcement.[51]   We have generally expanded the discretion granted law 

enforcement through the decision in Terry and its progeny.   Moreover, the Court over time has 

come to distinguish between Terry “stops” and police/citizen “encounters” that are not governed 

or limited by the Fourth Amendment at all.   Racial minorities have been significantly 

disadvantaged by the discretion granted to law enforcement in Fourth Amendment doctrines 

related to traffic stops, various forms of police sweeps, the definition of a “search,” and the idea 

of “consent searches.”   One cannot help but see a close relationship between the analysis,  goals, 

and applications of Terry doctrine and these related doctrines that have greatly expanded police 

discretion in their pursuit of the war on drugs.[52] 

1.  The Uses and Scope of Terry Stops--Exemplary was the en banc 

decision of the Seventh Circuit in United States v. Childs.[53]  There the circuit court  reasoned 

that even lengthy and scrutinizing questioning about matters unrelated to the purpose of the 

traffic stop, in an effort to investigate  “other offenses,” has no potential for exceeding the scope 

of a legitimate (or “reasonable”) “detention” under Terry—so long as it does not significantly 

add to the length of the stop.[54]  Even the standard and ordinary requirement stated in Terry, and 

fully developed subsequently, that such “stops” should “promptly” determine the validity of the 

suspicion giving rise to the stop, was viewed as having no significant application in Childs.  The 

circuit court concluded that the “duration limitation” imposed by Terry simply did not apply to 

those facts because the vehicle had been stopped because of a broken windshield, and partly 



based on a seat-belt violation,  which created “probable cause” that a traffic violation had 

occurred .  Even as it acknowledged that additional investigative activities could become 

“unreasonable” under the Fourth Amendment, the court still reasoned that police were not 

limited to promptly completing the business directly related to the basis for the initial stop.[55]  

        By contrast, Professor LaFave argued that if law enforcement’s justification for detention is 

centered on the grounds for the traffic stop, it remains true that “[w]hat the Constitution requires 

is that the entire process remain reasonable.”[56] Consequently, he contends, “Terry limitations 

apply without modification even to those traffic stops made upon probable cause.”[57]  But what 

LaFave found most disturbing about Childs was that the decision constituted “a positive 

 encouragement to the police to engage in pretextual activity—making stops whose sole legal 

justification is a traffic regulation in order to seek out drugs when grounds are lacking to detain 

for a narcotics investigation.”[58]   In LaFave’s mind, “Childs begins a descent ‘down the slippery 

slope.’”[59]  As problematic as one might find the application of Terry to the facts of Childs, of 

still greater concern is that Childs suggests a strategy for avoiding the “suspicion” standard 

altogether while still pursuing an aggressive investigation exceeding altogether the purpose of 

the stop. 

2.  The Use of Pretextual Automobile Stops—Relying on the probable cause 

warranting a stop for an identified traffic violation is used, even by detectives who are part of an 

anti-drug task force, to justify pursuing their drug investigations.[60]   Professor  Cole reports that 

the “use of traffic stops as a pretext for investigating other crimes, particularly drug offenses, is 

extremely common, and blacks and Hispanics are disproportionately targeted by the 

practice.”[61]  



Because virtually anyone who drives a car is likely to violate one or more of the myriad traffic 

regulations that govern the roads, this rule gives the police license to use traffic stops to engage 

in encounters not otherwise justified by objective, individualized suspicion.[62]  These pretextual 

traffic stops—often lacking probable cause, or even reasonable suspicion, that those “stopped” 

have committed drug crimes—are often combined with aggressive officer requests to search the 

contents of the automobile to ensure that drugs are not being transported.[63] 

        The significance of Terry to this practice is illustrated by the course of events recounted in 

Cole’s book on equal justice in our criminal justice system.  One drug task force officer found 

drugs in an automobile and justified the stop based on the suspicion generated by a “drug courier 

profile.”  When the district attorney refused to prosecute because the use of the profile centered 

on race and the use of out-of-state license plates—based on the legal conclusion that “reasonable 

suspicion” could not be shown—the officer simply switched to using traffic violations to justify 

detaining drivers and passengers whom he deemed suspicious.[64]  Professor  Cole noted that in 

alleged pretextual stop cases, from 1993 to 1996, 80 percent of those stopped were minority 

drivers.[65]  This sort of pretextual use of alleged traffic violations not only grants almost limitless 

power to law enforcement to target suspects to investigate, it virtually invites racialized policing. 

  

        In spite of the inherently unreasonable use of pretextual traffic stops to justify thorough 

drug investigations of those deemed suspicious, the Supreme Court has held that there is no 

Fourth Amendment basis for challenging such detentions or investigations.[66]   So police need 

not show reasonable suspicion of a drug crime to justify making a traffic stop, and officers may 

stop anyone who infringes even the most minor traffic code, though the traffic violation is being 

exploited to stop the driver for some other reason.[67]   The probable cause to believe that the law, 



in the form of a traffic regulations, had been violated, justified the traffic stop even if its purpose 

was to investigate a racial minority vaguely suspected of drug use or dealing.   The officers 

freely admitted that they had no interest in enforcing the traffic law; and the Court held that law 

enforcement could constitutionally make a stop for a traffic violation even if the officer had no 

legal authority under local regulations to make the stop and no intention to enforce the law 

violated.[68]  

The Supreme Court had in previous decisions seemingly recognized “that pretextual 

activity sometimes violated the Fourth Amendment.”[69]  But Whren characterized the 

defendant’s  “pretext” argument as based on a contended-for finding of the wrong 

“motivation,”[70] even though it was rather clearly based on the officer’s alleged “deviation from 

usual practice.”[71]   Hence “[p]retext stops, like consent searches, have received the Supreme 

Court’s unequivocal blessing.”[72]   The net result of the Court’s utter rejection of any pretext 

doctrine is that law enforcement officers are not only granted wide discretion with great potential 

for abuse,[73] but are virtually invited to engage in racialized policing.    As Professor Capers 

observed, when laws like traffic regulations grant great discretion to law enforcement officers, 

they set up the use of “racial incongruity” as sufficient for officers to justify stopping minority 

motorists.[74]  Little wonder that one minority was stopped “while traveling through a 

predominantly white neighborhood for driving ‘too slowly.’”[75] 

        Sadly as well, the impact of such practices becoming pervasive features of American life 

within its major cities is the promotion of distrust and resentment along racial lines.  Professor 

Capers sums up what is ultimately at stake:   

[W]hen the police patrol neighborhoods and use racial incongruity as a factor for 
initiating an encounter or a stop and frisk, it sends the expressive message that 
neighborhoods have a color.  This in turn means that certain individuals belong, and 
others are by default cast as aliens, intruders, suspect.  The task then is to find a way of 



policing that allows officers to do their job, reducing crime, and yet at the same time 
does not have the unintended consequence of discouraging or inhibiting integration.[76]  

3. The Use of Train and Bus Sweeps 

It has become a common drug investigation tactic to employ bus and train sweeps to 

discover drug carriers and dealers.[77]   Such sweeps are not based on probable cause to believe 

that drug carriers will be found, nor even on any articulable, individualized (and hence 

reasonable) suspicion;[78] they are rooted in a mere awareness that drugs are often carried on 

buses and trains.   Drug investigators rely quite clearly on the Terry-based distinction between 

“stops”—that constitute “seizures” under the Fourth Amendment--and mere police-citizen 

“encounters” where the police conduct is not viewed as Fourth Amendment activity at all.[79]  It 

is also a standard law enforcement tactic in such cases to request of those deemed “suspicious”—

because they are the right age, sex, or race—that they allow law enforcement to search their 

luggage. [80]  These so-called “consent searches” work much like determining that a police 

initiated citizen encounter is not a “stop,” or any “detention” at all;  so long as police do not 

engage in coercive behavior—using force or directly asserting authority to compel cooperation—

search requests do not even implicate the Fourth Amendment.  Note, however, that in practice, 

though all persons theoretically have the “right” to refuse to allow a search, “virtually 

everybody” in fact consents to such searches.[81]  

In a case challenging this police conduct,[82] the Supreme Court reversed a state court 

ruling excluding drug evidence based on the coercion inherently present when officers stand 

above a bus passenger, question him and request to search his luggage, and give him the 

dilemma of either cooperating with police or removing himself from the bus in the middle of 

nowhere and separating himself from his luggage.[83]  The Court acknowledged that Bostick 



“would have risked being stranded and losing whatever baggage he had locked away in the 

luggage compartment,” but reasoned that his being so “confined” “was the natural result of his 

decision to take the bus,”  not a sign of police-imposed coercion.[84]  The result is that “police are 

free to engage in dragnet-like searches of buses and trains, in settings where it is extremely 

difficult for any citizens to refuse to cooperate.”[85] 

        Of even greater concern than the discretion to act this grants to law enforcement is the 

inevitable impact of such constitutional policy on groups most likely to be harmed by such 

discretionary decisions.  Professor Cole observes:   

There are few available statistics on the racial breakdown of police stops.  A search of 
all bus and train sweep cases from January 1, 1993, to August 22, 1995, found that, of 
fifty-five cases in which the defendant’s race could be identified, thirty-six were black, 
elven were Hispanic, one was Asian, one of Filipino, and six were white.  As Justice 
Marshall stated in dissent in Bostick, “the basis of the distinction to single out particular 
passengers during a suspicionless sweep is less likely to be inarticulable than 
unspeakable.[86]          

The selective enforcement that this application of constitutional policy promotes creates a double 

standard they may reflect “a savvy political judgment,” in that if “such suspicionless treatment” 

were applied to everyone, “there would likely be sufficient political will to curtail the practice 

politically, either by legislation or by community pressure on police departments.”[87] 

III. 
Efforts to Defend Terry and Its Impact on the Law 

        During the last twenty years or so a number of scholars, both criminal procedure legal 

scholars and scholars on the practice of policing, have contended that aggressive community 

policing appropriately involves the exercise of broad discretion by law enforcement.[88]  Such 

scholars have argued “that constitutional skepticism toward discretion in policing has outlived its 

utility.”[89]  Several of these scholars have placed little focus on Terry doctrine and the cases 

developing it; rather, they have simply made the general point that acceptance of a broad range 

of police discretion may facilitate more effective law enforcement, and constitutional principle 



should not become a barrier to effective efforts to fight crime.[90]    Based on the view that 

aggressive stop-and-frisk actions by local police present effective tools for fighting crime, some 

contend that “courts should defer to inner-city communities that choose to empower police with 

broad discretion to respond to crime.”[91]  Quite recently,  for example, Professor Rosenthal 

 argued that “there is a case to be made that Terry deserves a significant share of the credit for 

the enormous decline in violent crime that the nation has experienced in the past two decades or 

so.”[92]    

        An immediate problem with the thesis that recognizing the need for police discretion 

presents us with a “coming crisis in criminal procedure,” is that judicial doctrine aimed at 

restricting police has been significantly curtailed in recent decades.[93]  Concerns for avoiding the 

granting of undue discretion to police officers has clearly played a role in the development of 

important criminal procedure doctrine; but the chief characteristic of the last thirty years of 

criminal procedure jurisprudence has been an increasingly deferential stance toward the exercise 

of broad police discretion.   Consider Professor Cole’s summary of the development of more 

deferential rules: 

The Court has left the police free of Fourth Amendment constraints by finding no 
reasonable expectation of privacy in many situations, by finding that many police-citizen 
encounters are consensual, and by upholding consent searches without any warning of 
the right to say no.  These rules allow the police to approach and investigate people for 
any reason or none at all; the officer’s discretion is wholly unregulated.  In other 
settings, the officer’s discretion is subject only to the most deferential oversight, as in 
‘stop and frisk’ encounters, which may be predicated on ‘reasonable suspicion,’ a 
standard that itself defers substantially to the officer’s on-the-scene judgment and 
experience.  The ‘pretext stop’ doctrine permits the police to rely pretextually on a 
traffic code infringement to stop persons for other reasons, and the Court has expressly 
rejected the argument that persons in traffic stops should be told they have the right to 
leave before being asked to submit to a search of their car.[94]    



A question thus raised is whether one can defend Terry doctrine as it has developed, 

acknowledging that it has come to extend virtually limitless discretion to law enforcement, while 

still insisting that it validly construes the Fourth Amendment. 

        Much of the defense of Terry and progeny is premised on the purely pragmatic assessment 

that it helps in the fight against crime.   Consider the defense offered by Professor Rosenthal.  On 

one hand, he acknowledges quite clearly that the Fourth Amendment “does not permit police to 

do anything to secure public order,” and that a consequence is that courts must find a “reasonable 

accommodation of liberty and the governmental interest in promoting security.”[95]   But he 

concluded that it simply is not true that Terry misapprehends the “constitutional balance between 

liberty and order.”[96]  And, as we have seen, he credits the use of stop-and-frisk tactics with 

 sparking a decline in violent crime.[97]  Though he almost stipulated  that declaring portions of 

America to be zones free of the Fourth Amendment would amount to permitting “police to do 

anything to secure public order,” he all but acknowledges that Terry doctrine has in practice 

come virtually to establish such a principle. 

        In earlier analysis, we noted that courts have come to show unusual deference to police 

judgments to stop and/or frisk based on the neighborhood the “suspect” works or lives in.[98]  In 

an earlier article, Rosenthal acknowledged that courts “grant police even greater leeway in ‘high 

crime areas,’” permitting detentions and searches “on highly ambiguous conduct merely because 

that conduct occurs in what the police can fairly characterize as a ‘high crime 

neighborhood.’”[99]  He concluded:  “Thus, the Court has effectively granted the police greater 

authority to search and seize in many minority neighborhoods than they have elsewhere.”[100]  

        Rosenthal also acknowledges that a report of the state attorney general in New York, where 

the successes of “community policing” have been highly touted, “expresses some skepticism 



about the New York Police Department’s compliance with the Fourth Amendment.”[101] The 

report estimated that 15% of the forms filled out after stops did not articulate facts sufficient to 

justify the stop, while even more were inadequate in supplying information that would enable 

one to determine whether reasonable suspicion was present.[102]    

It is difficult to avoid the conclusion that the difficulties aggressive community policing has 

complying with the Fourth Amendment is related to the deference shown to law enforcement 

discretion by courts in implementing the doctrine announced in Terry.   

        Although Professor Rosenthal admits that the discretion granted to law enforcement has 

contributed to the tendency by police to rely on racial profiling—reflecting perhaps in part that 

the discretion it “grants police facilitates discrimination by officers too willing to believe that 

persons of color are up to no good”[103]—he still contends that, though police do “hit” racial 

minorities at higher rates than whites, the differences may reflect that racial minorities “offend at 

higher rates than nonminorities” —which leads them “to be subject to Terry tactics at higher 

rates.”[104]  

        Even here, however, Rosenthal’s admissions about police conduct going well beyond 

confronting violent crime generated by open-air drug markets in the inner cities, supplies its own 

critique of Terry doctrine and its impact on law enforcement practices.   He acknowledges, for 

example, that there is “substantial potential for serious abuse” under “quite ordinary laws, such 

as traffic regulations.”[105]  And, of course, the use of pretextual traffic stops is one of the 

consistently abusive practices of contemporary law enforcement.[106]   Moreover, he admits that 

it is not uncommon  in the world outside the inner cities, for middle and upper class persons of 

color to be “stopped because they appear ‘out of place”--a practice that should be rejected “on a 

simple cost/benefit analysis.”[107]  Nonetheless, even this analysis yields an anomalous 



conclusion:  the strongest opponents of such profiling, the “wealthier minorities” who can live 

“where the costs of aggressive policing likely exceed their benefits,” are reasonably opposed to 

“aggressive policing” simply because they do not face “the Hobbesian world of drug dealers and 

gangs.”[108]  

        But if it is so clear that the pretextual traffic stops and the use widespread de facto 

segregation  often violate a meaningful idea of Fourth Amendment “reasonableness,” especially 

when practiced in America’s suburban neighborhoods, one has to wonder whether aggressive 

stop-and-frisk tactics can appropriately be based on the “neighborhoods” individuals live or work 

in.   Under Rosenthal’s justification, law enforcement appropriately relies on “highly ambiguous 

conduct” of members of high crime communities to warrant stop and frisk practice.[109]  

IV. 
CONCLUSIONS 

Professor Cole presents the real issues raised when we justify racial profiling selectively 

by emphasizing the presumed effectiveness of aggressive policing in America’s inner cities.  The 

danger is that we can easily wind up implementing a “double standard” in evaluating the legality 

of police conduct:   

[C]onstitutional doctrine that allows the police to use their discretion to enforce double 
standards along race or class lines corrode the law’s legitimacy, particularly among 
minorities and the poor.  The loss of legitimacy in turn impedes law enforcement in 
multiple ways.  People alienated from the system are less likely to provide leads to the 
police, to testify as witnesses for the prosecution, to serve on juries when called, and to 
convict guilty defendants when they do serve.  More fundamentally, people who distrust 
the fairness of our legal system have less incentive to play by the rules, and accordingly, 
double standards in law enforcement actually contribute to criminal conduct in those 
neighborhoods that are already at risk of criminal behavior for socioeconomic 
reasons.”[110]    

As we confront the inevitable tension presented by the need for law enforcement discretion and 

the importance of upholding the law’s legitimacy in minority communities, it is crucial that we 

not underestimate the significance of the latter.  As Cole writes:   “Legitimacy is all the more 



important in modern policing, which relies substantially on developing and maintaining informal 

ties with the community to do its work effectively.” [111]   
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the one hand,  to do community policing well the police must be vested with substantial discretion.  On the 
other hand, the very vesting of that discretion may undermine the law’s effectiveness, to the extent that it 
fosters the appearance or reality of discrimination and robs the law of its legitimacy.  Accordingly, there is 
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