
 

Having Your Say on Fair Pay 
The Ministry of Business, Innovation and Employment (MBIE), under instruction from the 
Government, has published a discussion paper called “Designing a Fair Pay Agreements 
System”. It takes the report of the Fair Pay Working Group that was chaired by former Prime 
Minister Rt. Hon. Jim Bolger and reported back to the Government in 2018, and asks another 
98 questions about the way Fair Pay Agreements should work. 

First, that’s a lot of questions. Second, many of them just rehash questions already addressed 
by the Fair Pay Working Group’s report. Thirdly, and perhaps most worryingly, MBIE’s 
discussion document considers a number of proposals that could undermine Fair Pay 
Agreements and means they don’t deliver the widespread improvement in wages and 
conditions we need. 

MBIE’s paper is divided into six sections - initiation, coverage, the bargaining process, dispute 
resolution, anti-competitive behaviour and putting an agreement into force. There are big 
problems with some of the proposals in each of these sections. Below we cover the biggest 
issues that need to be changed to make Fair Pay Agreements work. 

1. Imposing a Market Impact Test 
2. Increasing Barriers for Initiation 
3. Opening the door to non-union bargaining representatives 
4. Contractors Need to be Included 
5. Unfair Grounds for Exemptions from the Coverage of an FPA 
6. Regional Variations Undermining the Whole 
7. Excluding Matters from Bargaining 
8. Only Arbitrating Mandatory Terms (not a whole FPA) 
9. Government Using Regulations to Alter Agreed FPAs 

Imposing a Market Impact Test 
(“Anti-competitive behaviour” - Section 5) 

The discussion paper proposes a market impact test, after negotiations have finished or the 
determining body has made a decision on an FPA , “to assess and mitigate potential negative 
effects of a Fair Pay Agreement, such as on competition or consumer prices”. It could stop a 
Fair Pay Agreement that is already agreed to by all parties. This critically bad idea shows a 
total lack of understanding of why we need Fair Pay Agreements. 

The free market is failing - that is why we need new rules. If the labour market was performing 
for everyone, we wouldn’t have working families living in poverty. Hundreds of thousands of 
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working New Zealanders are already getting a bad deal from the current economy - they need 
a stronger voice and that is what a good Fair Pay Agreement system should do.  

A market impact test will undermine the voice of working people. The idea of this ‘test’ is 
based on a flawed assumption that ‘the economy’ and ‘public interest’ are in competition. 

This outdated thinking means the discussion paper advocates to keep the exact same 
problems - increasing business’ ability to compete on things like low wages - that we are trying 
to fix. Fair Pay Agreements might stop new businesses from “entering the market” where the 
new business wanted to pay lower wages or cut working conditions - but this needs to stop. 

As it stands, this market impact test will allow a veto of a Fair Pay Agreement that stops a race 
to the bottom and makes it harder for cowboy employers, after it has already been negotiated 
and agreed to by employers and business, or decided by the determining body. It says we 
should discourage employers who employ people on decent conditions. 

The market impact proposal fails principles 1 and 6 of the CTU’s 6 principles for decent Fair Pay 
Agreements set out in the CTU’s paper “Fair Pay Agreements: A Framework for Fairness”: 

●       Fair Pay Agreements will allow working people to improve their terms and conditions of 
employment 

●       If a Fair Pay Agreement is reached it will be final. 

Increasing Barriers for Initiation 
(“Initiation” - Part 1) 

The discussion paper proposes in one part that to start negotiating a Fair Pay Agreement, 
(called ‘initiation’), you need to pass two tests. First, you need to have the support of a certain 
percentage of the workers who will be covered by the FPA. And, second, you need to meet a 
“public interest test”. 

We agree with the Working Group and believe it should one or the other. The most dangerous 
and worst industries for people to work in are the ones without union. They need a shot at 
getting Fair Pay Agreements through a public interest test where they can’t use their union to 
reach a certain percentage of workers. 

The whole point of a public interest test is to make sure that working people who haven’t had 
access to their rights at work, including to unionisation, can collectively improve their work 
through a Fair Pay Agreement. If they have to gain the support of a percentage of workers as 
well, it might be impossible. 

Where working people reach the threshold through organising through their union, that should 
be the end of the issue. The Government’s own Fair Pay Working Group recommended a 10% 
threshold, OR 1000 workers, OR a public interest test. Raising the threshold from these 
recommendations is just adding unwanted barriers to stop working people improving their 
conditions. 
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We know that the last 30 years of change have failed so many working people. The reality is 
we want Fair Pay Agreements to be a first option, not a last option. Any requirement for forcing 
‘proof’ that there is no possible other fix for all the work issues there are in an industry is a 
cynical hurdle for those who need Fair Pay Agreements most. 

The threshold proposal fails principles 1 and 2 of the CTU’s 6 principles for decent Fair Pay Agreements 
set out in the CTU’s paper “Fair Pay Agreements: A Framework for Fairness”: 

●       Fair Pay Agreements will allow working people to improve their terms and conditions of 
employment 

●       Working people will have a voice through their unions to negotiate Fair Pay Agreements. 

Opening the door to non-union bargaining 
representatives 
(“The Bargaining Process” - Part 3) 

The discussion paper proposes that there could be potential separate seats for 
representatives of non-unionised workers and other interests at the bargaining table. There is 
even a proposal that businesses who are not even in the industry could ask to be represented, 
if they might want to enter in the future. 

It is clear that unions are the democratic voice of working people. They are independent and 
they are not speaking for profit. There is a real risk that allowing other groups to bargain for 
working people will see front organisations and groups with ulterior motives disrupt the 
process. And having bargaining agents with limited or no democratic mandate to represent 
either side of a Fair Pay Agreement is a guaranteed way to make sure you get an outcome 
that doesn’t work for either side. 

The Government and the Working Group has already confirmed that unions best represent 
working people. Working people can speak for themselves in unions - that is how workplace 
relations work in New Zealand. 

The non-union bargaining proposal fails principle 2 of the CTU’s 6 principles for decent Fair Pay 
Agreements set out in the CTU’s paper “Fair Pay Agreements: A Framework for Fairness”: 

●       Working people will have a voice through their unions to negotiate Fair Pay Agreements. 

Contractors Need to be Included 
(“Coverage” - Part 2) 

Fair Pay Agreements need to cover everyone to be truly fair, and that includes contractors. 
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It shouldn’t matter what your working situation is, if you work in an industry that’s covered by a 
Fair Pay Agreement you need the same rights and protections to a decent job and standard of 
living as everyone else. 

As we see some employers move to take away the stability and security of work with less full 
time contracts with full employment provisions, we don’t want to disadvantage businesses that 
provide better work rights. 

In the future of work, there are more flexible ways of working – but flexibility comes with a cost 
for workers and in industries that need a Fair Pay Agreement this has been used to undercut 
working people’s standards of living with contracting and subcontracting. Fair Pay Agreements 
can put a line in the sand over what a ‘decent’ job means – for everyone. 

Failure to include contractors would fail principle 3 of the CTU’s 6 principles for decent Fair Pay 
Agreements set out in the CTU’s paper “Fair Pay Agreements: A Framework for Fairness”: 

●       Fair Pay Agreements should cover every person working and every employer in a defined 
industry or occupation. 

Unfair Grounds for Exemptions from the Coverage of an 
FPA 
(“Coverage” - Part 2) 

For Fair Pay Agreements to be fair, they need to cover everyone. There are some ideas about 
how businesses could get out of all, or part of a Fair Pay Agreement. There is another 
proposal that businesses and companies might be able to opt out of some issues included in 
the FPA if they chose to do so.  This could apply to a range of issues, such as health and 
safety. 

The discussion paper proposes that grounds for exemption and limitations on the maximum 
length of exemptions in a Fair Pay Agreement could be set in law. We agree that exemptions 
for particular employers has to be strictly time bound- and companies need to know they can’t 
simply ‘opt out’ of certain important clauses, or it undermines the whole system for everyone 
else.  

Anything outside of this needs a very high bar of proof that companies aren’t cheating the 
system at everyone else’s expense. It only works when everyone’s in. 

This fails principle 3, Fair Pay Agreements should cover every person working and every employer in a 
defined industry or occupation and 4, that Fair Pay Agreements need to be about ‘good working lives’ as 
set out in the CTU’s paper “Fair Pay Agreements: A Framework for Fairness”: 

●       Fair Pay Agreements need to be about more than pay rates. 
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Regional Variations Undermining the Whole 
(“Coverage” - Part 2) 

The discussion paper proposes that a Fair Pay Agreement should be allowed to include 
regional variations in terms and conditions. But your work rights shouldn’t be a lottery based 
on your postcode. It even suggests we could have region-only Fair Pay Agreements. 

If we can do better for working New Zealanders, we can do better throughout New Zealand. If 
we start bringing in complicated variations, it might have unintended consequences on the 
cost of living and desirability of some places over others – for work and business. The equal 
pay care and support settlement for Kristine Bartlett and 55,000 other working people shows 
that a rising tide can lift all boats across the country, and that’s worth fighting for. 

The regional variation proposal fails principle 3 of the CTU’s 6 principles for decent Fair Pay Agreements 
set out in the CTU’s paper “Fair Pay Agreements: A Framework for Fairness”: 

●       Fair Pay Agreements should cover every person working and every employer in a defined 
industry or occupation. 

Excluding Matters from Bargaining 
(“The Bargaining Process” - Part 3) 

The discussion paper proposes that the topics for bargaining would be restricted to only 
mandatory and permissible categories. Any topic not listed in either category would be 
excluded. 

Fair Pay Agreements need to have the ability to cover as many industrial issues as possible. 
This gives the working people and industries of New Zealand the power to set their own ways 
of doing business, now and into the future. 

Sure, Fair Pay Agreements need to cover the fundamentals - hours of work, pay, training, 
leave and superannuation, for example. But matters beyond that should be up to the 
employers and their workers to figure out - they’re the ones who know the industry. Excluding 
matters before these parties even get the chance to figure out what’s important or not makes 
no sense. 

The excluded matters proposal fails principle 4 of the CTU’s 6 principles for decent Fair Pay Agreements 
set out in the CTU’s paper “Fair Pay Agreements: A Framework for Fairness”: 

●       Fair Pay Agreements need to be about more than pay rates. 
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Only Arbitrating Mandatory Terms (not a whole FPA) 
(“Dispute Resolution” Part 4) 

The discussion paper proposes that a determining body could only arbitrate (make a binding 
ruling) on ‘mandatory’ matters. But, just like what you can bargain about, what can be finally 
determined should not be limited to some areas like pay - other parts of our working life are 
just as important. 

If agreement can’t be reached through bargaining, the determining body needs to have as 
wide a reign as possible to step in. We don’t know what our employment landscape will look 
like in the future, and we shouldn’t restrict our abilities to discuss and fix new industry 
problems in the changing world of work. 

The arbitration of mandatory-only topics proposal fails principle 4, and principle 5 of the CTU’s 6 principles 
for decent Fair Pay Agreements set out in the CTU’s paper “Fair Pay Agreements: A Framework for 
Fairness”: 

●       Fair Pay Agreements need to be about ‘good working lives’ 

●       If union members and employers in an industry or sector can’t agree, they will be able to go 
through an independent process to determine a Fair Pay Agreement. 

Government Using Regulations to Alter Agreed FPAs 
(“Putting an Agreement into Force” – Part 6) 

 When employers and working people agree on a deal under the current system, or an 
independent determining body with expertise makes a decision, it has to comply with the law - 
but it doesn’t need the Government to sign it off. Fair Pay Agreements are just the same - 
working people and industries know what’s best for them. 

We certainly need more labour inspectors to come in and help when things go wrong, but the 
Government has promised this already - and the Employment Relations Authority are the 
experts in this area. 

We don’t need a fancy new system that weakens our collective voice, trust us to know what’s 
best for ourselves 

The regulation proposal fails principle 6 of the CTU’s 6 principles for decent Fair Pay Agreements set out in 
the CTU’s paper “Fair Pay Agreements: A Framework for Fairness”: 

●       If a Fair Pay Agreement is reached it will be final 
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