
Charlottesville  •  Chapel Hill  •  Atlanta  •  Asheville  •  Birmingham   •  Charleston  •  Nashville  •  Richmond  •  Washington, DC 

SO U T H E R N  EN V I R O N M E N TA L L AW C E N T E R 
 

Telephone   919-967-1450 601 WEST ROSEMARY STREET, SUITE 220 
CHAPEL HILL, NC 27516-2356 

 

Facsimile   919-929-9421 

 

August 20, 2018 

 

BY ELECTRONIC SUBMISSION 
Via Federal eRulemaking Portal 
www.regulations.gov 

Mary Neumayr 
Chief of Staff 
Council on Environmental Quality 
730 Jackson Place NW 
Washington, D.C.  20503 

Re: Docket No. CEQ-2018-0001, Advance Notice of Proposed Rulemaking: Update to 
the Regulations for Implementing the Procedural Provisions of the National 
Environmental Policy Act 

Ms. Neumayr: 

Please accept the following comments on behalf of the undersigned organizations, which 
work to protect and restore the southern environment.  We write in response to the Council on 
Environmental Quality (“CEQ”) Advance Notice of Proposed Rulemaking (“ANPR”), Docket 
No. CEQ-2018-0001, published in the Federal Register on June 20, 2018, regarding potential 
changes to the regulations implementing the procedural provisions of the National 
Environmental Protection Act (“NEPA”). 

1. Introduction. 

The undersigned organizations, on behalf of their members and supporters, are frequent 
participants in NEPA processes, and they are the beneficiaries of NEPA’s command to Federal 
decisionmakers to “assure for all Americans safe, healthful, productive, and esthetically and 
culturally pleasing surroundings.”  42 U.S.C. § 4331(b)(2).  Moreover, because they care about 
and pay attention to the impacts of federal decisions, these organizations provide agencies with 
an indispensable source of information about “undesirable and unintended consequences” and 
how to avoid them.  See id. at § 4331(b)(3). 

In these comments, we share our collective experience with the current NEPA 
regulations, which are working very well.  Based on that experience, we question the need for an 
overhaul of the regulations, and we insist that CEQ provide the data and analysis on which this 
proposed rulemaking is premised. 

Furthermore, we explain that the current regulations have proven remarkably durable and 
stable because they already provide the most efficient means of implementing NEPA’s statutory 
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requirements.  Changes that weaken the existing framework could only decrease efficiency over 
time, even ignoring the profound disruption that would be caused by discarding longstanding 
rules and the well-settled case law interpreting those rules. 

Rather than flirt with an unneeded and counterproductive overhaul of proven regulations, 
we encourage CEQ to recommit to NEPA’s policy goals and the regulations’ framework by 
which agencies should meet those goals.  We encourage CEQ to review the guidance documents 
it has issued in the past two decades—documents that directly address the same concerns 
animating this rulemaking—and ask why federal agencies may have failed to apply the existing 
regulations as intended.  Finally, we encourage CEQ to redouble its efforts at oversight, helping 
agencies identify areas where they are coming up short and take advantage of the existing tools 
and strategies that could help them improve their decisions. 

2. There is no established need for this rulemaking. 

CEQ is responsible for holding other agencies accountable to NEPA’s policy goals.  The 
process by which this rulemaking was initiated does not inspire confidence that CEQ remains 
committed to its unique charge.  Unlike the original development of the regulations, this 
rulemaking did not begin with outreach to agency staff and business, environmental, and 
community leaders.  It did not respond to the consensus view of diverse stakeholders about the 
need for action.  It did not recognize, as CEQ did in 1978, that a national conversation about the 
law that provides for transparency and public participation itself calls for a high standard of 
transparency and public participation. 

Instead, this rulemaking began in backroom discussions that have not been shared with 
the public.  Though it proposes a broad re-write of the NEPA regulations, it emerged from an 
ancillary provision of an executive order relating narrowly to infrastructure.  Without any hard 
data or consensus among stakeholders justifying change, it is supported only by the rhetoric of 
political leaders—the same leaders who refuse to adequately fund agencies to do their jobs 
responsibly. 

CEQ will not be entitled to substantial deference for the product of this rulemaking unless 
it can show “good reason for the change[s].”  Robertson v. Methow Valley Citizens Council, 490 
U.S. 332, 355-56 (1989) (citing Andrus v. Sierra Club, 442 U.S. 347, 358 (1979)).  Yet the 
existing regulations and guidance already address the problems CEQ cites here.  CEQ should 
therefore begin by examining shortcomings in its own oversight of the NEPA process and 
recommit to encouraging agencies to live up to the expectations of Congress and the public for 
transparent and principled decisionmaking. 

a. Concerns about “delay” do not justify the rulemaking. 

When political leaders scapegoat NEPA, they commonly make accusations of delay.  
Indeed, delay is the primary need cited in the Executive Order on infrastructure that preceded 
this rulemaking.  See Exec. Order 13807 at Sec. 1 (2017).  However, the assertion that NEPA 
and its regulations are a major cause of delay in infrastructure projects simply isn’t true.  This 
theory has been comprehensively examined and rebuffed by numerous studies, including studies 
conducted by the Congressional Research Service and the U.S. Department of the Treasury.  The 
chief cause of delay in major projects is not environmental review, but funding. 
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In December 2016, the Treasury Department released a report that found “a lack of funds 
is by far the most common challenge to completing” major infrastructure projects.1  The report 
listed three additional challenges to largescale infrastructure projects in order of their impact on 
the project development process.  The second largest challenge was lack of consensus when 
multiple public and private entities and jurisdictions are involved.  The third largest challenge 
was capital costs increasing at a greater rate than inflation.  The last, and smallest challenge by 
far, to completing large-scale infrastructure projects was the environmental review and 
permitting process.  The Treasury Department report further noted that this small challenge could 
be addressed through successful implementation of recently–passed legislation addressing the 
permitting processes under NEPA.  As a result, additional regulatory changes to the NEPA 
process are unwarranted. 

The Congressional Research Service (CRS) likewise concluded, on multiple occasions, 
that NEPA is not a primary or major cause of delay in project review.  In fact, CRS has found 
that the most commonly identified causes of delay are completely unrelated to the NEPA review 
process.  In one report, CRS concludes that for transportation projects, the lack of funding, 
securing community consensus, and accommodating affected stakeholders, including utility 
companies and railroads, account for the vast majority of delays.2   In another report, CRS 
determined: “[T]here is little data available to demonstrate that NEPA currently plays a 
significant role in delaying federal actions” and “factors outside the NEPA process were 
identified as the cause of delay between 68% and 84% of the time.”3   

As these reports confirmed, accusations of extreme delays simply are not attributable to 
the procedures in NEPA’s implementing regulations.   

In the relatively few instances where delays are associated with the NEPA process, they 
don’t result from NEPA’s required procedures.  NEPA’s public participation checkpoints 
account for only a fraction of the time it takes to develop most projects.  Even a major highway 
project, for example, is paused for a maximum of 60 days for public comment.  Forest Service 
projects typically have one or two 30-day comment periods, with the most complex decisions 
allowing for a 90-day comment period.  These short periods for public participation and agency 
coordination do not appreciably slow down project delivery.  

Instead, delays associated with NEPA are almost invariably caused by the lead agency’s 
unwillingness to use NEPA’s procedures to improve its decisionmaking.  Such unwillingness 
manifests in a variety of mistakes, but these are some of the most common: 

                                                 
1 Toni Horst, et al., 40 Proposed U.S. Transportation and Water Infrastructure Projects of Major Economic 
Significance. AECOM, (2016). https://www.treasury.gov/connect/blog/Documents/final-infrastructure-report.pdf 
(last accessed March 20, 2016). 
2 Congressional Review Service (CRS), Accelerating Highway and Transit Project Delivery: Issues and Options for 
Congress 1 (Aug. 3, 2011), available at 
http://www.aashtojournal.org/Documents/August2011/CRSinfrastructure.pdf. 
3 CRS, The National Environmental Policy Act: Background and Implementation 28, 30 (Feb. 29, 2008), available 
at http://www.cnie.org/NLE/CRSreports/08Mar/RL33152.pdf. 
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• Duplicative analysis: 

CEQ has warned, “[a]n unread and unused document quite simply cannot achieve 
the purpose Congress set for it.” 43 Fed. Reg. at 55983. Unfortunately, many 
agencies give such a low priority to their responsibilities under NEPA that they 
confine environmental analyses to silos where they have little chance of 
influencing outcomes.  When NEPA is a check-box exercise, proposals enter the 
NEPA process only a signature away from becoming a final decision.  NEPA staff 
or outside consultants then create boilerplate documents they know will be 
ignored by decisionmakers.  Analysis is routine and standardized, and the same 
conclusions (and legal errors) are copied from document to document.  
Alternatives are not developed to their best advantage, but are instead developed 
as contrasting caricatures with poison pills—unacceptable outcomes against 
which the agency’s preferred course of action seems reasonable.  The “real 
issues”—what makes a project’s impacts or needs unique or different from the 
routine—are ignored or hidden in a thicket of copy/paste analysis that is of little 
interest to decisionmakers or the public. 

The existing CEQ regulations were designed to overcome this tendency to reduce 
NEPA to duplicative boilerplate, and to instead focus agencies on the “real 
issues.”  Exec. Order 11991; 43 Fed Reg at 55980 (explaining the need to include 
page limits because “length and detail of EISs made it difficult to distinguish the 
important from the trivial”).  Existing page limits are intended to force agencies to 
briefly explain which issues are less relevant to the decision, and which deserve 
exploration in alternatives.  40 C.F.R. § 1502.7; 43 Fed. Reg. at 55983. Scoping 
requires agencies to identify these issues early in the process. 40 C.F.R. §§ 
1500.4(g); 1501.2; 1501.7.  Alternatives analysis provides a basis for weighing 
tradeoffs and making principled decisions. 40 C.F.R. § 1502.14. Programmatic 
analysis is available to dispense with issues that arise in many decisions in a 
program of work. 40 C.F.R. § 1502.20. 

• Defensive analysis: 

When a project becomes controversial, agencies often respond by increasing the 
document’s length rather than by avoiding or mitigating concerns in the decision.  
For many agencies, the decision process rarely includes a sincere attempt to 
understand public concerns about project impacts and to avoid them or explain 
why they are warranted.  For example, the Forest Service recently found that its 
NEPA analyses were hampered by “the negative costs of defensive over-analysis 
[and] unwieldy documentation.”4  In many cases, disclosure has become a means 
to avoid engagement with the public rather than to further it. Here, too, existing 
regulations address the problem already: NEPA documents are to be “analytic 

                                                 
4 National Forest Foundation, EADM: Environmental Analysis and Decision Making – Regional Partner 
Roundtables: National Findings and Leverage Points at 13 (May 2018). 
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rather than encyclopedic” and “emphasiz[e] the portions … useful to 
decisionmakers and the public.” 40 C.F.R. § 1500.4. 

• Do-overs: 

Agency attempts to avoid honest public engagement can sometimes lead to legal 
errors.  When that happens, the result is a do-over, whether voluntary or court-
ordered.  This outcome is unsatisfactory for everyone involved, wasting time and 
resources and seldom correcting the underlying problem.  A remand often seems 
to harden the agency’s prejudgment of the problem rather than creating the space 
for a fresh look.  The current regulations attempt to avoid this problem by 
requiring that “[a]gencies shall integrate the NEPA process with other planning at 
the earliest possible time to insure that planning and decisions reflect 
environmental values, to avoid delays later in the process, and to head off 
potential conflicts.” 40 C.F.R. § 1501.2. When early consideration of 
environmental impacts results in improved decisions that meet the needs of 
stakeholders, do-overs are very unlikely. 

• Disrespect of outside expertise: 

Agencies often fail to take advantage of outside expertise.  Reviewing agencies, 
especially those concerned primarily with environmental protection, are not given 
the information they need to provide substantive input before the decision process 
is ratcheted along.  The Forest Service might be asked to write a blank check for a 
pipeline’s impacts to public land before knowing what the options for mitigation 
may be. 

In either case, the lead agency doesn’t want to know what its sister agency really 
thinks or to use that information to make a better decision.  It is focused on its 
individual mission rather than developing infrastructure in “productive harmony” 
with the environment.  Of course, this is precisely the problem that NEPA was 
designed to solve.  NEPA is the policy of the federal government as a whole, not 
merely a procedural obligation imposed on individual agencies. NEPA’s policy 
can be implemented only through coordination among agencies with differing 
mandates.  Troublingly, current efforts (“one federal decision”) appear to be 
intended to cause reviewing agencies to go along with a lead agency’s preferences 
rather than help the lead agency incorporate the full suite of federal concerns into 
its decision.  In its oversight role, CEQ bears the responsibility to ensure that 
environmental reviews are fully incorporated into decisionmaking.  See 42 U.S.C. 
§ 4332(2)(C) (“Prior to making any detailed statement, the responsible Federal 
official shall consult with and obtain the comments of any Federal agency which 
has jurisdiction by law or special expertise with respect to any environmental 
impact involved.”) 

In short, agencies are often doing NEPA, but they are not using NEPA.  They are effectively 
ensuring that NEPA is a waste of time, and it is no surprise that they consequently perceive 
NEPA as a waste of time.  Moreover, because they are not using NEPA as intended, many 
agency decisionmakers see NEPA only as a procedural obstacle course—something to trip over.  
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However, courts typically are skeptical of agency decisions only when they hide impacts or play 
games with public concerns.  See, e.g., North Carolina Wildlife Federation v. NCDOT, 677 F.3d 
596 (4th Cir. 2012). When agencies do what the statute says—transparently address the issues 
raised by other experts and the public—there is literally nothing in the regulations to delay a 
project for any amount of time beyond the existing, short comment periods. 

To sum up, complaints about delay alone cannot support this rulemaking.  CEQ’s 
responsibility is not merely to arbitrary timelines, but also to “more effective protection and 
enhancement of environmental quality.”  Exec. Order 11514 (1970).  CEQ’s job is not to help 
get bad projects across the finish line quickly, but rather to improve the quality of decisions by 
making environmental reviews more “useful to decisionmakers and the public” by “focus[ing] on 
real environmental issues and alternatives.”  Exec. Order 11991.  Speed is important, but not at 
the expense of a process that actually informs decisionmaking. 

Yes, it takes time to understand the impacts of a proposal.  It takes time to consider the 
input of other agencies with expertise.  It takes time to refine a project or change course when a 
proposal’s impacts are inconsistent with the overarching goal of avoiding unnecessary 
environmental degradation.  And it takes time to draft a document that can help the public 
understand how competing priorities were balanced.  But these are the essential requirements of 
the statute; they are not problems with the regulations.  The regulations, in fact, provide the most 
efficient way of meeting those requirements without undue delay, as discussed in more detail 
below. 

Moreover, even granting that environmental review sometimes leads to delay, the 
criticism begs the question whether the projects deserve to move forward quickly without 
changes—the very question the NEPA process was designed to answer.  Too often, agencies 
propose projects with unnecessary adverse impacts to environmental quality.  These projects 
affect people with a Congressionally-recognized right to a healthful and esthetically pleasing 
environment.  It was Congress’ explicit intent that agencies take the time to understand their 
proposals’ shortcomings and use all practicable means to find better solutions.  Bad proposals 
should be slowed down and improved, and agencies should learn from those experiences to 
propose better projects in the future.  Robust environmental review and meaningful public input 
under NEPA lead to better, more effective water resources projects.  Indeed, as eight past chairs 
of the Council on Environmental Quality have concluded, NEPA review is a prerequisite for 
responsible agency action: 

[C]onsideration of the impacts of proposed government actions on the quality of the 
human environment is essential to responsible government decision-making.  
Government projects and programs have effects on the environment with important 
consequences for every American, and those impacts should be carefully weighed by 
public officials before taking action. Environmental impact analysis is thus not an 
impediment to responsible government action; it is a prerequisite for it.5 

                                                 
5 See September 19, 2005 Letter to the Honorable Cathy McMorris, Chair of the Task Force on Improving the 
National Environmental Policy Act from Russell E. Train (CEQ Chair 1970-1973), Russell W. Peterson (CEQ Chair 
1973-1976), John Busterud (CEQ Chair 1976-1977), Charles W. Warren (CEQ Chair 1977-1979), J. Gustave Speth 
(CEQ Chair 1979-1981), Michael R. Deland (CEQ Chair 1989-1993), Kathleen A. McGinty (CEQ Chair 1995-
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b. The purpose of “increasing efficiency” is not adequately defined. 

Closely related to concerns about “delay” are CEQ’s goals of increasing efficiency.  We 
agree that efficiency is important, but CEQ has not adequately defined this goal.  Indeed, 
concerns about “efficiency” seem to be identical to concerns about “delay.”  See Exec. Order 
13807 at Sec. 1 (claiming delay is caused by “inefficiencies”).  But efficiency is not just about 
timelines; it is about outcomes.  In other words, efficiency has both a numerator and a 
denominator—progress toward a goal per unit cost (time or resources). 

The numerator here is not up for debate; it was spelled out by Congress in the statute.  
NEPA’s goal is, inter alia, to “attain the widest range of beneficial uses of the environment 
without degradation, risk to health or safety, or other undesirable and unintended consequences.”  
42 U.S.C. § 4331(b)(3). 

NEPA accepts as a given that agencies will carry out their missions “consistent with other 
essential considerations of national policy.” 42 U.S.C. § 4331(b).  NEPA does not, however, 
make “project delivery” its goal.  Accordingly, CEQ’s definition of efficiency cannot focus 
exclusively on timelines and cost; it must instead focus on avoiding environmental degradation 
to the greatest extent possible.  See id. (requiring that agencies “use all practicable means” to 
meet NEPA’s goals). 

In order to achieve its goals, NEPA requires that information about environmental 
impacts be integrated into decisionmaking.  The current NEPA regulations implement statutory 
direction by providing uniform procedures for gathering, sharing, and considering such 
information.  These procedures, in use for 40 years, are certainly “practicable.”  As a result, 
changes that would allow decisionmaking with less input or information are not within CEQ’s 
authority.  As CEQ previously recognized, revisions to the regulations are warranted only to the 
extent that they can “better inform the decisionmaker and the public.” 51 Fed. Reg. at 15,620 
(1986). 

c. CEQ should not attempt to limit public participation as a way of limiting delays 
caused by controversy and opposition. 

In this rulemaking, CEQ should not treat public opposition to controversial agency 
proposals as a problem to be solved, nor attempt to limit opposition by limiting public 
involvement.  Political leaders and appointees lately have criticized delays caused by litigation 
under NEPA, calling for changes or exemptions that would limit public participation.  The theory 
seems to be that if no one can complain, then nothing is wrong.  This reflects a fundamental 
misunderstanding of how NEPA works. 

NEPA creates substantial rights.  NEPA’s procedural requirements are explicitly tied to 
its goal of “assur[ing] for all Americans safe, healthful, productive, and esthetically and 
culturally pleasing surroundings.”  Congress did not guarantee that Americans would not be 
negatively impacted by federal actions, but it did create a framework to ensure that they would 
not be unnecessarily impacted by federal actions.  NEPA requires that agencies understand how 

                                                                                                                                                             
1998), George T. Frampton Jr. (CEQ Chair 1998-2001), Gary Widman (CEQ General Counsel 1974-1976), Nick 
Yost (CEQ General Counsel 1977-1981) (emphasis added). 
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their proposals would harm environmental values, consider alternatives that might meet the same 
needs with less harm, and make an informed choice.  This framework gives agency 
decisionmakers a long leash to weigh impacts against needs, but first they must fully air 
environmental costs, not just project benefits. 

The entire statutory framework rests on a foundation of public participation.  Congress 
has explained that federal agencies are to fulfill their obligations under NEPA “in cooperation 
with ... concerned public and private organizations.”  42 U.S.C. § 4331(a).  And the Courts have 
emphasized this role.  See, e.g., Or. Natural Desert Ass’n v. Bureau of Land Mgmt., 625 F.3d 
1092, 1121 n. 24 (9th Cir.2010) (NEPA is “a democratic decisionmaking tool.”); Dep’t of 
Transp. v. Pub. Citizen, 541 U.S. 752, 768 (2004)(“The very purpose of public issuance of an 
environmental impact statement is to ‘provid[e] a springboard for public comment.’”); Baltimore 
Gas & Electric Co. v. Natural Resources Defense Council, Inc., 462 U.S. 87, 97 (1983) (The 
“informational role” of an EIS is to “giv[e] the public the assurance that the agency ‘has indeed 
considered environmental concerns in its decisionmaking process.’”) 
 

To put it simply, NEPA requires that federal agencies make their decisions based on good 
information about impacts to the human environment.  That is impossible without the input of 
the humans in the human environment.  NEPA therefore creates a cooperative process in which 
members of the public who would be harmed by agency proposals must identify their concerns 
as early as possible and must offer alternatives if they are able.  In return, the agency must 
determine whether the harms can be avoided and, if not, whether they are outweighed by other 
policy considerations. 

 
Instead of limiting public participation, CEQ should exercise its oversight authority to 

encourage agencies to do a better job meeting the existing regulations’ requirements, shaping 
proposals based on early public input and treating the public as a cooperative partner. 

3. The current CEQ regulations are working well. 

a. The current regulations already “streamline” the environmental analysis 
process. 

The current CEQ regulations are already designed to implement NEPA’s goals with the 
least possible delay and expense.  Under the current regulations, decisions should be principled 
and well informed.  Documentation of those decisions should be transparent and concise. 

In short, the current regulations are “streamlining” regulations.  Prior to the adoption of 
the 1978 regulations, each agency had developed its own procedures, and CEQ offered 
guidelines for preparing environmental impact statements (“EISs”).  Based on nearly a decade’s 
experience with those varied approaches, CEQ developed the current regulations to provide 
uniformity and address inefficiencies in the early approaches.  See Exec. Order 11991 (stating 
goals of regulations to “make the [EIS] process more useful to decisionmakers and the public; 
and to reduce paperwork and the accumulation of extraneous background data, in order to 
emphasize the need to focus on real environmental issues and alternatives”). 

In 1986, CEQ had occasion to revise the regulations.  With the exception of a minor 
clarification to the provision requiring a “worst case analysis” in certain circumstances, CEQ 
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noted that the “regulations appear to be generally working well.”  51 Fed. Reg. 15618, 15619 
(1986).  In order to make substantial changes to the regulations now, therefore, CEQ bears the 
burden to show what has changed.  This will be a difficult showing: CEQ’s required procedures 
are as efficient as they were in 1986.  Changing those regulations’ uniform procedures would not 
address the causes of delay described above. 

b. Attempts to further streamline projects show that there are no shortcuts to a 
good decision. 

State experimentation with further streamlining shows it does not always speed up 
projects.  For example, in 1997, North Carolina introduced a program that merges the NEPA and 
Clean Water Act Section 404 regulatory processes, when both are required for a project.  The 
state transportation and environmental agencies, together with the Army Corps of Engineers and 
the Federal Highway Administration, screen transportation projects for potential overlapping 
permitting requirements, triggering a project to be placed into the Merger Process.  The process 
provides a forum for the agencies to discuss their varying regulatory requirements.  At key 
points, agencies may concur or not concur with, or abstain from other agencies’ decisions.  Any 
agency can remove a project from the Merger Process for a variety of reasons. 

Our experience with the Merger Process has been that although it may improve the 
quality of decisions and involve stakeholders earlier, it is not necessarily faster.  The Bonner 
Bridge project is a perfect example.  This important project was delayed for decades—not 
because of NEPA, but because of state and local politics and lack of funding.  Bonner Bridge is a 
complicated project.  It is not just a bridge, but a 15-mile long corridor along North Carolina’s 
Outer Banks where much of the highway was eroding into the Atlantic.  State and federal 
agencies, as well as local counties and towns, could not agree on a long term solution to provide 
reliable access to Hatteras Island.  In the end, the Merger Process enabled the agencies finally to 
reach consensus through robust coordination, and once consensus was reached, the project 
moved swiftly. This was achieved not through mandatory, arbitrary deadlines, but via 
cooperation and thoughtful, public decision-making.  

No amount of streamlining would have eliminated the initial delays in the Bonner Bridge 
project, which were due entirely to an incomplete proposal, politics, and funding—not NEPA.  
Instead, the NEPA process provided an efficient structure for the various stakeholders to work 
through the different issues and study all viable options.  The original plan for the project would 
have replaced the bridge with no plan for the rest of the corridor, meaning NC 12 would have 
been subject to frequent and expensive shutdowns as storm systems and the natural migration of 
the barrier island continued to cut off the road.  Failure to adequately plan for this area would 
have been extremely costly to taxpayers, dangerous to the residents and visitors to Hatteras 
Islands, and damaging to the Pea Island National Wildlife refuge.  The NEPA process 
successfully brought together a range of stakeholders who were able come up with a long-term 
plan for both the replacement for the Bonner Bridge and maintenance of access along NC 12 to 
Hatteras Island. 

c. The current regulations have been necessary to assure residents of the 
southeastern United States a healthful, productive, and esthetically and 
culturally pleasing environment. 
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The Bonner Bridge example is one among many in which the current NEPA regulations 
led to a better outcome for the southern environment.  Our organizations have participated in 
many of these decisions, from transportation to energy to public lands management.  Federal 
decisionmaking touches the lives of our organizations’ many members and supporters in 
countless ways. 

With decades of experience working with many different agencies in many different 
contexts, our organizations have learned some simple lessons about NEPA, chiefly this: NEPA 
works well when it is used well.  When NEPA does not work well, it is invariably because the 
responsible agency has ignored NEPA’s requirements, completed NEPA as a mere check-box 
exercise, or both.  Either way, however, the current regulations have ensured substantial public 
participation and led to improved outcomes for the southern environment. 

Our organizations have been able to successfully engage in the NEPA process to provide 
input that improved decisions and resulted in greater support and less controversy for important 
projects.  While it’s true that in some instances, the NEPA process prevented the construction of 
unnecessary projects (which arguably should never have been proposed in the first place), in 
other instances, the NEPA process enabled agencies to move forward with wide support and 
avoid harmful impacts—just as Congress intended.  The following is a list of some NEPA 
successes that demonstrates how well the current regulations work when agencies and the public 
engage in the process: 

• Northshore Road, North Carolina. In Western North Carolina, 
environmentalists and county officials were at odds over the proposed completion 
of the Northshore Road.  After Fontana Lake was flooded, cutting off Swain 
County residents from their ancestral communities and family cemeteries, the 
National Park Service entered into an agreement with the county to build a 
replacement road through the newly established Great Smoky Mountain National 
Park.  In the early 2000s, funding for the road was allocated, but NEPA studies 
predicted serious impacts to water quality in the Park.  Dissatisfied with both 
options (build and no-build), stakeholders worked together to submit another 
alternative—a cash settlement.  Decisionmakers were persuaded, and the 
settlement alternative was selected.  In 2018 the final payment was tendered, 
making good on a 75-year-old promise. 

• Garden Parkway, Charlotte, NC: Developers and politicians fast-tracked a $1 
billion toll highway that would have sparked substantial suburban sprawl, while 
leaving taxpayers to pick up much of the tab for three decades.  Public opposition 
grew as the high cost and projected damage to the Catawba River and surrounding 
landscape became clear.  The NEPA process revealed the fundamental flaws in 
the project: the agencies and the toll road’s boosters used faulty methodology and 
data to justify the enormously expensive toll road—even though it would not fix 
congestion and would have moved jobs out of state, rather than creating them.  
These conclusions galvanized public protest, and pushed the state to remove the 
project from its transportation planning.  Without the NEPA process, this 
expensive and needless project would have barreled forward unchecked. 
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• Route 29 Bypass, Charlottesville, Virginia: When the Virginia Department of 
Transportation revived a long-shelved plan for a bypass, the NEPA process 
showed how the decades-old proposal had become obsolete.  The basic design 
and key studies for the bypass were nearly 20 years old, and development and 
traffic patterns along the corridor had changed substantially in the meantime.  The 
NEPA process required the agency to take a step back.  It revealed those flaws 
and enabled the public to take a fresh look at options to meet current 
transportation needs.  The community rallied behind a proposal to upgrade the 
existing Route 29 and its parallel roads instead of embarking on the outdated 
bypass.  The resulting Route 29 improvements have turned out to be one of 
Charlottesville’s most successful transportation projects. 

• Route 50 Corridor, Virginia: Route 50 Corridor, Virginia: To address traffic 
congestion, speeding, and aggressive driving on a segment of U.S. Route 50 that 
passes through a number of small towns in the foothills of the Blue Ridge 
Mountains, the state transportation agency proposed a conventional solution: 
widening the road to a four-lane divided highway that bypasses the towns.  Local 
citizens had a better idea.  Using the NEPA process, a coalition of citizen groups 
persuaded the agencies to reconsider the conventional proposal in favor of a 
“traffic calming” alternative that strategically used the design of the roadways to 
control traffic.  Now hailed as a national model, the traffic calming plan included 
entranceway features at the edges of towns, planted medians, raised intersections, 
changes in pavement for parking areas, guardrails made from natural materials, 
and a network of roundabouts in lieu of signalized intersections.  Not only was the 
traffic calming alternative just as effective and much less expensive than the 
original plan, but it also promoted local businesses and protected the rural and 
historic character of the area.  NEPA provided a valuable forum for community 
participation and encouraged innovative solutions to transportation problems. 

• Holden Beach, North Carolina: The Town of Holden Beach proposed to build a 
terminal groin to address long-term erosion on the east end of the southeastern 
North Carolina barrier island.  Through the NEPA process, the public learned that 
the proposed groin would provide minimal benefit, potentially harm other 
properties, and lock the Town into decades of debt.  Following public outcry, and 
based on the NEPA analysis, the Town Council voted 5-0 to withdraw the project, 
avoiding the construction of an unnecessary, expensive and potentially harmful 
project. 

• King William Reservoir, Newport News, Virginia: The city proposed to build a 
new drinking water reservoir by diverting a massive amount of water from the 
Mattaponi River and flooding 2,200 acres including over 400 acres of wetlands on 
lands sacred to the Mattaponi Indian Tribe.  Although the city insisted that it 
needed the water for a growing population, independent expert testimony given 
during the NEPA process demonstrated that the city’s population and water 
demand projections were greatly inflated.  The evidence was so compelling that 
the Corps of Engineers initially issued its Environmental Impact Statement 
finding the $250 million reservoir project was not needed and recommended that 
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the project not proceed.  Despite these findings and overwhelming public 
opposition, the regional Corps’ decision-makers bowed to intense political 
pressure and reversed the decision, allowing the project to proceed.  Using NEPA, 
the Mattaponi Indian Tribe and environmental organizations successfully 
challenged the Corps’ reversal, and the city ultimately abandoned the project.  
The intervening years proved that the Corps’ initial determination was correct: the 
city’s water needs projections were hugely exaggerated, and despite modest 
population growth, total water demand actually declined. 

• National Interest Electric Transmission Corridors: The Department of Energy 
had authority under the 2005 Energy Policy Act to designate transmission 
corridors in any areas where there was transmission congestion and new electric 
transmission lines were needed to alleviate that congestion.  If a transmission line 
was proposed in a transmission corridor and the state authority did not approve 
the line within one year of the application, a power company could get “fast 
track” regulatory review of its proposed line, essentially overriding “delay” or the 
outright rejection by the state authority.  The agency designated a huge corridor 
that ran the majority of the Eastern Seaboard without conducting any analysis of 
environmental impacts, despite future estimated impacts to 21,725 acres of Civil 
War battlefields; 100,200 acres of land protected under conservation easement; 
9,744 acres of publicly owned open space; 37 historic sites listed on Virginia and 
National registers; 69,190 acres of registered historic districts; 12.9 miles of the 
Appalachian Trail; 208 miles of scenic byway; and 62 miles of designated state 
scenic rivers.  Conservation groups successfully used NEPA to require the agency 
to step back and take the requisite hard look at environmental consequences prior 
to designating these corridors.  After additional studies, the agency concluded 
from information collected via the public comment process that it did not have a 
basis for the designation of the corridor.  While some new transmission capacity 
was built, the completed and built line went forward only on existing rights of 
way and avoided the areas of greatest concern. 

Many of the organizations signing this letter also participate frequently in decisions 
affecting publicly owned national forests.  Our communities are connected to public lands, and 
NEPA plays a critical role to ensure that those decisions support our way of life.  The Forest 
Service makes more decisions subject to NEPA than any other federal agency.  More than any 
other agency, the Forest Service is responsible for balancing productive uses of federal lands 
against the potentially negative impacts of those uses.  The following examples show how the 
Forest Service has used the NEPA process effectively to involve the people most impacted by its 
decisions and to improve its decisionmaking. 

• Lower Cowpasture (James River and Warm Springs Districts, George 
Washington National Forest): This project was developed through an open, 
collaborative NEPA process involving stakeholders from the timber industry and 
environmental and wildlife groups.  The project was a resounding success, 
resulting in consensus support for substantially more timber management than 
would have been widely acceptable otherwise, plus consensus support for 
designation of a new wilderness area in the same landscape.  The Forest Service 
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itself has held the project up as an example of good decisionmaking.  The project 
worked because the NEPA process used early collaborative input to design a 
project that reflected all stakeholder interests, and because the agency was willing 
to adjust the project throughout the NEPA process to respond to public input and 
to avoid significant impacts. 

• Stoney Creek (Watauga District, Cherokee National Forest): The Stoney 
Creek project, on the flanks of Holston Mountain, was proposed with a small 
acreage but a large potential impact.  Of the 383 acres proposed for timber 
harvest, 119 acres were old growth, which was not recognized by District staff 
during stand examinations.  In the NEPA process, stakeholders identified the 
existing old growth and visited the stands with Forest Service staff.  The old 
growth stands were dropped and, with stakeholders’ help, replaced with other 
stands where harvest was needed for ecological restoration.  In addition, the 
project proposed to authorize a legacy road as a system road within the Big Laurel 
Branch Extension IRA.  After public comment, the Forest Service decided instead 
to authorize another legacy road outside the IRA, which stakeholders supported.  
Either impact—the new road in a roadless area or the harvest of extremely rare 
and ecologically important old growth—would have been significant, but both 
impacts were avoided by modifying the project based on public participation in 
the NEPA process. 

• Globe (Grandfather District, Pisgah National Forest): As proposed, this 
project included an exceptionally high quality patch of old growth forest.  
Although the Forest Service maintained that the forest did not qualify as old 
growth, citizen scientists submitted data establishing the forest’s age, and the 
District conceded its error.  The project was retooled with a collaborative effort, 
resulting in a large stewardship project that went forward under a DN/FONSI with 
broad support. 

• Clarke Mountain (Watauga District, Cherokee National Forest): This project 
proposed to harvest 55 acres of old growth within a larger patch.  Initially, the 
District resisted acknowledging that the area was old growth, but after citizen 
scientists submitted supporting data during the NEPA process (including a 
number of tree cores), the District designated the patch as existing old growth and 
modified the project to drop those stands. 

• Mossy Oak (Nantahala District, Nantahala National Forest): This 235-acre 
project included two highly controversial stands: one with 13 acres of old growth 
forest, and the other overlapping a North Carolina natural heritage area with an 
exemplary oak-hickory forest and seep wetland.  After several comment letters 
throughout the NEPA process, a field visit, and an objection, the District agreed 
that the old growth forest should be managed to enhance its existing ecological 
values rather than regenerated, and that activities overlapping the natural heritage 
area should be limited to avoid impacting wetland hydrology.  Without the 
modifications achieved through the NEPA process, this project would have been 
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headed for an impasse over the significance of the impacts to old growth and the 
state-designated area. 

• Upper Warwoman (Chattooga River District, Chattahoochee National 
Forest): Based on public participation in the NEPA process, the District modified 
the proposed project to restore and protect old growth, including some that had 
initially been proposed for regeneration, and avoid road reconstruction and 
harvest in an undeveloped area (not an IRA, but eligible for inventory under FSH 
1909.12, Chapter 70).  Avoiding these impacts allowed the project to proceed 
with a DN/FONSI.  In addition, the District also modified the project to avoid the 
need to obtain an individual permit under Section 404 of the Clean Water Act, 
which would have added considerable time and effort to the project’s 
development. 

• Citico Creek (Tellico District, Cherokee National Forest): This project, 
involving a combination of timber harvest, road construction, a parking lot, and 
excavation for an equestrian trail system, would have created an extraordinary 
risk for federally endangered smoky madtom and the threatened Citico darter.  
Based on input from stakeholders and experts on those species, the District 
convened a collaborative group to offer recommendations for redesigning the 
project, ultimately issuing a DN/FONSI that included robust monitoring and 
provided greater assurance that downstream species would be protected, and 
moving the trails to a better location for recreation and the fish. 

These examples show the importance of the current NEPA regulations—particularly, the 
regulations’ emphasis on public participation—in improving federal decisions.  The regulations 
encourage stakeholders to work together, and they encourage federal decisionmakers to listen.  
When done right, this adds up to more efficient outcomes: meeting agencies’ missions with 
fewer negative impacts.  Even projects with lots of inertia behind them can be improved, even 
when agencies initially resist listening to the public.  NEPA is working, and it’s working because 
of the uniform procedures guaranteed by the existing regulations. 

4. The current regulations provide the minimum “floor” necessary to meet statutory 
requirements. 

Not only are the existing regulations working well, but they also flow directly from 
statutory requirements.  These regulations have proven stable because they provide the most 
efficient means of meeting those essential statutory requirements.  Furthermore, CEQ’s 
regulations do not preclude other individual agencies from innovating with additional procedures 
suited to their own needs. 

a. The current CEQ regulations address essential statutory requirements without 
burdening agencies more than necessary. 

NEPA itself provides structure for agency decisionmaking, both for “major” actions, 42 
U.S.C. § 4332(2)(C), and for all other agency decisions, 42 U.S.C. § 4332(2)(A), (B), (E).  In 
addition to explicit procedural requirements, the statute carries implicit considerations of timing 
that must be borne out in the CEQ regulations: the NEPA process must “focus[] the agency’s 



Ms. Mary Neumayr 
Page 15 
 

15 
 

attention on the environmental consequences of a proposed project” at a time before “resources 
have been committed or the die otherwise cast.”  Robertson v. Methow Valley Citizens Council, 
490 U.S. 332, 349 (1989). 

Other statutory requirements are also relevant to the regulations’ minimum floor.  CEQ’s 
procedures facilitate the creation of a reviewable administrative record, which is implicitly 
required by the Administrative Procedure Act, which provides for review of an agency’s decision 
on the record.  See Sec. & Exch. Comm’n v. Chenery Corp., 332 U.S. 194 (1947); 43 Fed. Reg. at 
55984 (explaining that the information required to be disclosed by current regulations “would 
ordinarily be available anyway through normal discovery proceeding”).  Thus, for example, an 
agency must document its decision whether or not to prepare an EIS, and CEQ’s regulations 
make this as easy as possible.  They provide a streamlined process for identifying categories of 
actions that do not cause significant impacts.  For proposals that do not fit into a Categorical 
Exclusion (“CE”), the regulations provide a credible process and a reviewable record for 
determining whether significant impacts would result, which also satisfies the requirements 
applicable to all decisions to study impacts, mitigation measures, and alternatives.  Transparently 
providing this information for public comment further increases efficiency, because it can alert 
the agency to impacts that may otherwise have been missed, increases confidence that the agency 
has appropriately weighed the tradeoffs, and thereby decreases the likelihood of challenge. 

Finally, just as NEPA requires that agencies solicit the opinions of other agencies with 
expertise, those other agencies are often obligated under their own organic statutes to provide 
opinion (e.g., consultation under the Endangered Species Act) or consent (e.g., Corps of 
Engineers approval of the least environmentally damaging practicable alternative under Section 
404 of the Clean Water Act).  Existing CEQ procedures provide coordination of these reviews at 
a time that meets the statutory requirements of all agencies.  Changes that would delay expert 
input would not be consistent with those requirements. 

b. The current regulations do not preclude innovation by individual agencies. 

NEPA’s requirements apply to a wide variety of federal actions.  Some agencies are 
charged with substantively balancing development against environmental protection.  For 
example, the Forest Service must balance uses of federal lands ranging from timber production 
to wilderness.  Some agencies have a freestanding mandate to improve environmental quality.  
Still others help to improve and coordinate both private and government actions through issuance 
of permits. 

With such a wide variety of agency decisions, the CEQ regulations must provide a floor 
that works equally well in every circumstance.  The current regulations meet this need 
admirably, providing a consistent, predictable framework and a uniform vocabulary, while 
allowing individual agencies to elaborate on the basic process with innovations better suited to 
their particular needs and their stakeholders’ expectations. 

Our organizations have been successful in promoting innovation through NEPA’s 
alternatives analysis.  As described above, with Route 50 in Virginia, a coalition of community 
groups were able to design and propose an alternative “traffic calming” plan that was just as 
effective at reducing traffic issues, much less expensive, and reflected community values.  At the 
time, the traffic calming plan represented a major innovation, departing from the conventional 
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solution of widening roads and building bypasses around small towns; now it is a national model 
for addressing traffic issues in less dense communities.  Holden Beach, also described above, is 
another example.  There, the alternatives analysis allowed the community to learn the real cost of 
a proposed terminal groin, leading to a unanimous vote by the town council rejecting the 
boondoggle in favor of a cheaper, more environmentally sensitive alternative beach nourishment 
plan. 

We are also helping agencies meet NEPA’s goals by identifying the right process for 
each decision.  The Forest Service, for example has expressed frustration that many of its routine 
projects include duplicative analyses.  With our help, the Forest Service is testing new models of 
project development that will eliminate duplication, speed up projects, and take advantage of 
collaborative stakeholder involvement, all using the framework of the existing regulations.  For 
example, the Southern Zone of the Cherokee National Forest is currently refining an ambitious 
programmatic proposal based on early input from diverse stakeholders.  The so-called “Goal 17” 
project sets priorities for timber management that are expected to provide greater ecological 
benefits with fewer adverse impacts.  Future projects that incorporate those priorities will tier to 
the programmatic analysis, with no additional analysis needed unless the specific location for 
harvest raises new issues.  The environmental analyses for these future projects are expected to 
be slim and efficient. This process is working because of NEPA, not in spite of it.  The Forest 
Service is engaging with the public early in the process to shape the proposal—exactly as NEPA 
encourages.  (For further discussion, see the enclosed February 5, 2018 comments on the Forest 
Service EADM Rulemaking.) 

5. Additional responses to questions listed in ANPR. 

The specific questions posed in the ANPR do not transparently show the agency’s 
thought processes, and therefore do not facilitate effective or focused public involvement.  Some 
of the questions invite obvious or glib answers, and some address issues that have been 
definitively answered already by the statute, the courts, or CEQ itself.  Other questions, seem to 
assume premises that are not supported by data.  In sum, the questions indicate that this process 
is more about limiting NEPA, as an end in itself, than it is about improving the application of the 
statute. 

For these reasons, we do not find it useful to engage with the questions individually on 
their own terms.  (We do, however, fully support and incorporate by reference the comments 
submitted in this docket by the Partnership Project.)  Instead, to the extent possible, we respond 
to the ideas that appear motivate the specific questions. 
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a. Changing the rules around public comment, reducing the information available 
to the public for comment, or limiting remedies available to the public (e.g., 
Questions 6, 8d, and 9):  

Limiting the ability of the public to participate in federal decisions would be antithetical 
to NEPA.  CEQ should not weaken public participation because it has proven to be a practicable 
way to inform agencies of the potential impacts of their actions on the human environment.  
Even if CEQ had room to tinker here, it would be unwise.  Weakening public participation 
requirements would undermine the Vermont Yankee doctrine, which places the burden on the 
public to participate constructively and put the agency on notice of the impacts and alternatives it 
should be considering.  Vermont Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 
435 U.S. 519, 553-54 (1978).  If the public lacks the right to participate effectively, then it 
cannot bear that burden.  Effectively, this would shift conflicts that should be resolved through 
NEPA into the sphere of litigation, where agencies would be forced to defend their decisions 
against accusations that they failed to consider impacts for which they had no notice.  This would 
be inefficient, to put it mildly, and would diminish public confidence in federal decisions.   

Finally, limiting public participation would be a huge blow to efforts to address 
environmental justice.  Environmental justice is “the fair treatment and meaningful involvement 
of all people regardless of race, color, national origin, or income, with respect to the 
development, implementation, and enforcement of environmental laws, regulations, and 
policies.”  See Environmental Justice, U.S. ENVT’L PROT. AGENCY, 
https://www.epa.gov/environmentaljustice (last visited Aug. 15, 2018).  In 1994, President 
Clinton signed Executive Order 12898, regarding the federal government’s responsibility to 
address environmental justice.  The Order requires federal agencies, to the greatest extent 
practicable to “make achieving environmental justice part of its mission by identifying and 
addressing, as appropriate, disproportionately high and adverse human health or environmental 
effects of its programs, policies, and activities on minority populations and low-income 
populations.”  Exec. Order No. 12,898 § 1-101, 59 Fed. Reg. 7629, 7629 (Feb. 11, 1994); see 
also COUNCIL ON ENVT’L QUALITY, ENVIRONMENTAL JUSTICE: GUIDANCE 
UNDER THE NATIONAL ENVIRONMENTAL POLICY ACT (1997), available at 
https://www.doi.gov/sites/doi.gov/files/migrated/pmb/oepc/upload/EJ-under-NEPA.pdf. 

As the Order and CEQ’s own guidance recognize, NEPA is an essential tool for agencies 
to incorporate environmental justice into decisionmaking, and full and fair participation is at the 
heart of it.  The NEPA process gives communities a voice, allowing them to bring to light—and 
forcing agencies to openly consider—how a project will impact them.  Any changes to the 
regulations that reduce public participation would compromise an agency’s ability to incorporate 
environmental justice considerations into government decisionmaking, risking disproportionate 
impacts to vulnerable and traditionally marginalized communities. 

b. Limiting the time or information available to reviewing/permitting agencies 
when they provide input (e.g., Questions 1 and 3): 

Consistent with other recent trends, including statutes like the Moving Ahead for 
Progress in the 21st Century Act (“MAP-21”) and the “one federal decision” instruction from the 
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White House, the ANPR seems to suggest that CEQ’s current leadership views interagency 
coordination is a drag on timely decisionmaking.  To the contrary, informed input from sister 
agencies is critical to NEPA’s goal of harmonizing mission-driven considerations of national 
policy with protection of environmental resources.  For that reason, review by agencies with 
jurisdiction or expertise is required by NEPA before decisions are made.  42 U.S.C. 4332(2)(C).  
That statutory requirement would be rendered meaningless if CEQ procedures were to deny 
reviewing agencies the information needed to provide their expertise or answer the questions 
over which they have jurisdiction at a meaningful time. Reviewing agencies cannot, consistent 
with NEPA and their own mandates, be forced to acquiesce in a lead agency’s decision by time 
limits or political jawboning in a decision for which they are not prepared to offer informed 
opinion.  Lead agencies cannot ratchet forward their own processes, making the outcome a 
foregone conclusion, without facilitating and incorporating reviewing agency input. 

c. Imposing more stringent page limits or new, less flexible time limits (e.g., 
Question 4):  

CEQ has already answered these questions, and the ANPR provides no basis to revisit 
those determinations.  The current page limits are already aggressive, intended to force agencies 
to focus on the issues that matter most.  In practice, documents often exceed the page limits, and 
it would be arbitrary to further reduce them.  As for time limits, the current regulations allow 
agencies to set time limits for individual decisions.  As CEQ previously found, the different 
needs of different decisions make it impossible to set uniform time limits. 

The format, length and time for completion will vary depending on the agency and the 
project.  For this reason, the current regulations identify suitable page lengths that “normally” 
apply, but allow for flexibility depending on the nature of the project.  See 40 C.F.R. § 1502.7 
(“The text of final environmental impact statement … shall normally be less than 150 pages and 
for proposals of unusual scope or complexity shall be normally less than 300 pages.”)  The 
regulations already require agencies to keep NEPA documents “concise, clear, and to the point,” 
(40 C.F.R. § 1502.1) and “no longer than absolutely necessary to comply with NEPA and these 
regulations” (40 C.F.R. § 1502.2).  But at the same time, the EIS must be long enough to 
accomplish its purpose as the “action-forcing device” to ensure agencies identify and grapple 
with the real issues raised by a particular project, rather than artificial concerns of page lengths 
and check boxes.  CEQ stresses the EIS “shall be analytic rather than encyclopedic,” and the EIS 
is “more than a disclosure document”—it “shall serve as the means of assessing the 
environmental impact of agency actions, rather than justifying decisions already made.”  40 
C.F.R. §§ 1502.1, 1502.2.   

In fact, an emphasis on page limits or concise EISs will not ensure that agencies highlight 
key information in the EISs.  The NEPA documents for the Complete 540 toll highway project in 
North Carolina provide a prime example of how a short FEIS simply results in important 
information instead being buried in appendices or technical reports.  The Complete 540 FEIS 
was barely 100 pages long—but was accompanied by 26 technical reports, many of which were 
several hundreds of pages long.  These technical reports were “incorporated by reference” into 
the FEIS and contained the actual details about environmental impacts, as well as the only 
specific information about alleged time savings data for the project.  Simply put, the FEIS 
standing alone did not contain the detailed environmental analysis and disclosure required by 
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NEPA, leaving the public to have to hunt through reams of additional documents for truly 
relevant project information.  Page limits on EISs would exacerbate this problem, allowing 
agencies to mask analyses and impacts by including them in “technical reports” accompanying 
the EIS, rather than explicitly including these important details in the EIS itself. 

An EIS’s purpose of assessing environmental impacts is also why the current regulations 
appropriately contain no hard time limits, but instead require agencies to “commence preparation 
of an environmental impact statement as close as possible to the time the agency is developing or 
presented with a proposal … early enough so that [the EIS] can serve practically as an important 
contribution to the decisionmaking process and will not be used to rationalize or justify decisions 
already made[.]”  40 C.F.R. § 1502.5.  There is no problem with the regulations as currently 
drafted.  The true problem is agencies rarely engage in the process early enough or take care to 
draft concise EISs that get at the real issues; instead agencies all too oftenengage in the 
environmental review process only after making a decision, and try to craft NEPA documents to 
justify their decisions—a practice CEQ explicitly and repeatedly warns against. 

d. Relying on other decisions to limit the scope of NEPA analysis (Question 2): 

The purpose of NEPA is to independently analyze and evaluate agency actions on a case-
by-case basis, as evidenced by the statute’s clear language requiring a “detailed statement” 
specifically about environmental impacts and alternatives to “the proposed action.” 42 U.S.C. § 
4332(C).  Additionally, regardless of any regulatory change, the APA will still require that 
agency action under NEPA not be “arbitrary, capricious, an abuse of discretion, or otherwise not 
in accordance with law.”  5 U.S.C. § 706.  This standard will often require an agency to not 
simply reuse existing analyses because doing so would be arbitrary and capricious, particularly if 
the analyses in question are outdated or were developed under an inapposite legal standard.  
Courts have been quick to condemn use of outdated or stale data in environmental processes 
reviewed under the APA.  E.g. Western Watersheds Project v. Abbey, 719 F.3d 1035, 1052 (9th 
Cir. 2013) (“[A]n agency errs when it relies on old data without showing that the data remain 
accurate.”); N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 1085–86 (9th 
Cir. 2011) (holding that reliance on outdated data did not satisfy NEPA’s “hard look” 
requirement).  

To the extent that CEQ is considering limiting the scope of NEPA analyses based on 
prior regional studies, the existing regulations already provide for programmatic review and 
tiering.  Tiering is a useful tool, and one which we support in order to reduce duplicative analysis 
where an agency has a routine program of work.  But the existing regulations already stretch as 
far as the statute can allow.  In order to meet the statutory goals, NEPA requires that the relevant 
information (including information from the public) be available to the decisionmaker at the 
relevant time.  In other words, the impacts entailed by the decision must be considered at the 
time that decision is made.  See llio’ulaokalani Coalition v. Rumsfeld, 464 F.3d 1083 (9th Cir. 
2006) (site-specific decisions require site-specific analysis before the decision is made.); 
California v. Block, 690 F.2d 753, 761 (9th Cir. 1982) (explaining that “site-specific impacts 
should be evaluated in detail” not in the programmatic analysis, but rather when the agency 
proposes to “act on site development”); see also CEQ Guidance, “Effective Use of Programmatic 
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NEPA Reviews” (2014).6 Stretching the concept of tiering would be possible only by violating 
this requirement.  CEQ should instead renew its efforts to help agencies take advantage of 
existing authorities, as explained in its 2014 guidance document. 

In addition, state/local planning processes cannot serve as the bases for federal decisions, 
because such processes are not capable of weighing considerations of national policy against the 
federal interest in environmental protection.  Federal decisions, by their nature, may have 
differing impacts in different localities.  Which locality gets the final say? 

Aside from the impracticability of such revisions, that CEQ lacks the statutory authority 
to make them.  Indeed, it took specific statutory authorization in MAP-21 to provide even a 
limited authority along these lines for transportation projects--authority which, to our knowledge, 
has not proven necessary or useful to federal decisionmakers. 

The passage of MAP-21 in 2012 included provisions allowing for the reuse of 
previously-done environmental analyses, but only when certain circumstances were met—
including public notice and comment opportunities.  23 U.S.C. § 139(b)(3).  Even if it has 
statutory authority to make such changes, CEQ should look to the implementation of the 
measures in MAP-21 and consider the results of this sort of “pilot study” in reusing previously-
completed environmental reviews in NEPA analyses before abruptly changing the NEPA process 
applicable to all projects by changing these regulations. 

e. Limiting or listing the “issues” that must be considered (Question 5): 

Federal decisions can impact the human environment in nearly limitless ways, and the 
issues implicated by any particular decision will vary.  That is why public participation is so 
important (as through the scoping process) to identify what issues are important for the decision.  
Limiting or listing types of issues in the regulations under NEPA would be unworkable and 
inconsistent with the statute.  CEQ should stick with the scoping process, which provides ample 
“clarity” around the issues that should be considered for each decision. 

f. Limiting the scope of alternatives that must be considered (Questions 8a, 13):  

As CEQ has long recognized, consideration of alternatives is “the heart of the 
environmental impact statement.”  40 C.F.R. § 1502.14.  Revisions that would cut out the heart 
of NEPA cannot be anything but arbitrary and capricious. 

Any regulation that limited the range of alternatives to be considered would also be 
contrary to the plain language of NEPA.  The statute is clear: Whenever the agency would 
exercise decisionmaking authority (resolving how to use agency resources) in a way that “may 
have an impact on man’s environment,” the impacts must be analyzed and alternatives studied.  
The applied scope of each NEPA document, of course, will differ based on the particulars of the 
proposal, and the current regulations provide flexibility in that regard.  The identification of 
alternatives is a fact-specific determination that should be made by the agency on a case-by-case 
basis—it cannot be defined in advance by CEQ with a one-size-fits-all definition. 
                                                 
6 Available at 
https://www.whitehouse.gov/sites/default/files/docs/effective_use_of_programmatic_nepa_reviews_final_dec2014_s
earchable.pdf   
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The statutory requirement to consider alternatives cannot be changed, however, either by 
changing the definition or other regulations.  The term “reasonable alternatives” has been defined 
by the courts and CEQ has acknowledged and agreed with the courts’ work.  43 Fed. Reg. at 
55983 (noting that the phrase is “firmly established in the case law”).  The required range of 
alternatives is already limited in two important respects:  it is bounded by the “notion of 
feasibility,” eliminating the speculative, and it is limited to alternatives the public identifies in 
formal comments.  Vt. Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 
519 (1978). 

The current regulations already include a simple, common-sense explanation of what 
alternatives must be included: “reasonable alternatives which would avoid or minimize adverse 
impacts or enhance the quality of the human environment.”  40 C.F.R. § 1502.1.  This regulation 
comports with the statute and cannot be reduced. 

g. Changing or adding definitions for terms with settled definitions in the case law 
(Questions 7 and 8): 

The current regulations clearly define the key NEPA terms, and CEQ should not disturb 
the definitions that have been relied upon, interpreted, and tested by the courts for four decades.  
Changing the vocabulary we use to talk about NEPA would not change the underlying 
requirements, which derive from the statute itself, but it would create unnecessary confusion and 
require extensive training of agency staff for no good reason. 

Take, for example, the term “effects.”  NEPA requires agencies to identify the 
“environmental impact of the proposed action” and “any adverse environmental effects which 
cannot be avoided should the proposal be implemented.”  42 U.S.C. § 4332(C)(i),(ii).  The 
regulations clearly define the term “effects” to be synonymous with “impacts” and include both 
direct and indirect effects.  See 40 C.F.R. § 1508.8.  The definition is sufficiently broad to 
encompass the many and diverse environmental effects that NEPA requires to be considered in 
an EIS.  See, e.g., Baltimore Gas & Elec. Co. v. Nat. Res. Def. Council, Inc., 462 U.S. 87, 106–
07 (1983) (“NEPA requires an EIS to disclose the significant health, socioeconomic and 
cumulative consequences of the environmental impact of a proposed action.”); see also Metro. 
Edison Co. v. People Against Nuclear Energy, 460 U.S. 766, 772 (1983) (“[E]ffects on human 
health can be cognizable under NEPA, and that human health may include psychological 
health”).   

The term “effects” requires a broad definition because the relevant environmental effects 
varies based on the proposed action.  It is a fact-specific inquiry that should be conducted by the 
agency on a case-by-case basis.  Any revision that narrows the definition would be contrary to 
the purpose of the Act, which is to require agencies to think through all the potential impacts 
prior to making a decision.  See Metro. Edison Co. v. People Against Nuclear Energy, 460 U.S. 
766, 772 (1983) (“NEPA was designed to promote human welfare by alerting governmental 
actors to the effect of their proposed actions on the physical environment.”). 

At the same time, “Congress did not enact NEPA, of course, so that an agency would 
contemplate the environmental [effects] of an action as an abstract exercise.  Rather, Congress 
intended that the ‘hard look’ be incorporated as part of the agency’s process of deciding whether 
to pursue a particular federal action.  […]  As a general proposition, […] an agency must allow 
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all significant environmental risks to be factored into the decision whether to undertake a 
proposed action.”  Balt. Gas & Electric Co. v. Natural Res. Def. Council, Inc., 462 U.S. 87, 100 
(1983). 

The Supreme Court has interpreted “effects,” as used in the statute, to include some 
common-sense limits.  “The theme of § 102 is sounded by the adjective ‘environmental’: NEPA 
does not require the agency to assess every impact or effect of its proposed action, but only the 
impact or effect on the environment.”  Metro. Edison Co. v. People Against Nuclear Energy, 460 
U.S. 766, 772 (1983).  The Court also found NEPA requires the consideration of effects with “a 
reasonably close causal relationship between a change in the physical environment and the effect 
at issue.”  Id. at 774 (“This requirement is like the familiar doctrine of proximate cause from tort 
law.”); see also id.at 744 n.7 (underscoring the individual factual nature of the effects inquiry: 
“[C]ourts must look to the underlying policies or legislative intent in order to draw a manageable 
line between those causal changes that may make an actor responsible for an effect and those that 
do not.”); Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 767-70 (2004) (reiterating Metro. 
Edison Co. and holding “where an agency has no ability to prevent a certain effect due to its 
limited statutory authority over the relevant actions, the agency cannot be considered a legally 
relevant ‘cause’ of the effect.  Hence, under NEPA and the implementing CEQ regulations, the 
agency need not consider these effects in its EA when determining whether its action is a ‘major 
Federal action.’”).  Additionally, the Court held the severity of the harm is irrelevant to whether 
NEPA requires consideration of an effect.  See Metro. Edison Co., 460 U.S. at 778 (“NEPA 
addresses environmental effects of federal actions.  The gravity of harm does not change its 
character.”). 

As another example, consider the term “reasonably foreseeable.”  There’s no room to 
revise this term unless CEQ can explain why it got it wrong in 1986, when it relied on the “long 
history of use in the context of NEPA law” to conclude that the term itself needed no further 
elaboration.  51 Fed. Reg. at 15622. 

h. Initiating NEPA analysis later in the process (Question 10): 

We see no need to change the rules for timing of agency action relative to the availability 
of information under NEPA.  “[U]nder the first sentence of §102(2)(C) the moment at which an 
agency must have a final statement ready ‘is the time at which it makes a recommendation or 
report on a proposal for federal action.’”  Kleppe v. Sierra Club, 427 U.S. 390, 405-6 (1976) 
(quoting Aberdeen & Rockfish R. C. v. SCRAP, 422 U.S. 289, 320 (1975) (SCRAP II ) (emphasis 
in original)). 

As the Supreme Court has recognized, the plain language of NEPA requires the timing of 
the agency’s environmental review to be integrated into its decisionmaking: 

The thrust of § 102(2)(C) is thus that environmental concerns be integrated into 
the very process of agency decision-making.  The “detailed statement” it requires 
is the outward sign that environmental values and consequences have been 
considered during the planning stage of agency actions.  If environmental 
concerns are not interwoven into the fabric of agency planning, the “action-
forcing” characteristics of § 102(2)(C) would be lost.  “In the past, environmental 
factors have frequently been ignored and omitted from consideration in the early 
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stages of planning .... As a result, unless the results of planning are radically 
revised at the policy level—and this often means the Congress—environmental 
enhancement opportunities may be foregone and unnecessary degradation 
incurred.” 

Andrus v. Sierra Club, 442 U.S. 347, 350-1 (1979) (quoting S. Rep. No. 91–296, 20 (1969)); see 
also Weinberger v. Catholic Action of Haw./ Peace Educ. Project, 454 U.S. 139, 143 (1981). 

In light of the plain language of the statute, CEQ’s regulations appropriately require 
agencies to “commence preparation of an environmental impact statement as close as possible to 
the time the agency is developing or is presented with a proposal … so that it can serve 
practically as an important contribution to the decisionmaking process and will not be used to 
rationalize or justify decisions already made.”  40 C.F.R. § 1502.5. 

i. Facilitating the use of contractors to complete NEPA analyses (Question 11): 

As explained above in some detail, an agency’s analysis does not comport with the 
statute’s mandates when it is in a silo, unable to influence the agency’s decision.  The 
environmental analysis, indeed, must “accompany” any proposal through agency review.  While 
the silo effect is often a problem even when the analysis is performed by agency NEPA staff, it is 
magnified when consultants take the reins.  NEPA is intended to improve decisions based on 
analysis, but a consultant hired to perform the analysis will have the authority and the incentive 
only to study the alternative(s) as given, and will not be able to improve upon them.  

In addition, the use of contractors makes it likely that conflicts of interest will affect the 
quality of analysis and decisionmaking.  Even under the current regulation, which envisions that 
a contractor sign a disclosure statement “specifying that they have no financial or other interest 
in the outcome of the project,” conflicts still arise.  See 40 C.F.R. § 1505.2(c).  For example, in 
the case of a proposed terminal groin at Ocean Isle Beach, North Carolina, the same contractor 
was serving as the project applicant’s agent and as a third-party preparer of the project EIS.  In 
other words, the same contractor was coordinating actual construction of the project while also 
completing the NEPA reviews for the project—which predictably led to biased reviews as the 
contractor advanced its own agenda throughout the NEPA process.  Such intertwining roles can 
lead to biased NEPA analyses, as the contractor favors or keeps in mind its bottom-line or the 
applicant’s preferences.  Additionally, problems can arise when contractors are not subject to the 
same public records and disclosure requirements as government agencies, effectively providing a 
mechanism by which NEPA processes can be hidden from public review by farming analyses out 
to private contractors.  Because of such concerns, the regulations related to agency responsibility 
and contractors should only be changed to better clarify and prevent conflicts of interest and 
shielding of information from public review, if at all. 

j. Weakening mitigation requirements (Question 20): 

The current regulations already address mitigation well.  In Robertson v. Methow Valley 
Citizens Council, 490 U.S. 332, 351-2 (1989), the Supreme Court recognizes the requirement an 
EIS contained a detailed discussion of mitigation measures flows from both the language of the 
Act and the regulations: 
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To be sure, one important ingredient of an EIS is the discussion of steps that can be taken 
to mitigate adverse environmental consequences.  The requirement that an EIS contain 
a detailed discussion of possible mitigation measures flows both from the language of 
the Act and, more expressly, from CEQ’s implementing regulations.  Implicit in 
NEPA’s demand that an agency prepare a detailed statement on “any adverse 
environmental effects which cannot be avoided should the proposal be implemented,” 
42 U.S.C. § 4332(C)(ii), is an understanding that the EIS will discuss the extent to 
which adverse effects can be avoided.  See D. Mandelker, NEPA Law and Litigation § 
10:38 (1984).  More generally, omission of a reasonably complete discussion of possible 
mitigation measures would undermine the “action-forcing” function of NEPA.  Without 
such a discussion, neither the agency nor other interested groups and individuals can 
properly evaluate the severity of the adverse effects.  An adverse effect that can be fully 
remedied by, for example, an inconsequential public expenditure is certainly not as 
serious as a similar effect that can only be modestly ameliorated through the commitment 
of vast public and private resources.  Recognizing the importance of such a discussion in 
guaranteeing that the agency has taken a “hard look” at the environmental consequences 
of proposed federal action, CEQ regulations require that the agency discuss possible 
mitigation measures in defining the scope of the EIS, 40 CFR § 1508.25(b) (1987), in 
discussing alternatives to the proposed action, § 1502.14(f), and consequences of that 
action, § 1502.16(h), and in explaining its ultimate decision, § 1505.2(c). 

If CEQ were to revise its regulations on mitigation now, it would need to come up with an 
extraordinary justification to demonstrate its departure from what NEPA requires, as stated by 
the Robertson Court. 

k. Updating regulations to take advantage of new technologies(Question 15) 

We support agencies’ use of new technologies to notify the public of agency actions and 
provide access to public documents.  However, in using such technology, agencies must be 
mindful that not everyone has access to the internet.7  Because not everyone uses the internet, 
agencies should not limit their notifications and access to documents to the internet.  In order to 
provide an inclusive and meaningful opportunity for public participation, the regulations should 
expressly require agencies to communicate in accessible formats, with sufficient advance notice, 
so that they equitably provide notice, information, and meaningful opportunities to participate to 
vulnerable and traditionally marginalized populations. 

It is not the role of the CEQ regulations to define or limit the modes of public 
engagement, but instead to provide a minimum standard assuring that anyone who will be 
affected can have the opportunity to learn about the decision and offer input.  Individual agencies 
can provide additional notifications and options for involvement for the tech savvy, as many 
have done already. 

                                                 
7 See Pew Research Center, Internet/Broadband Fact Sheet, available at: http://www.pewinternet.org/fact-
sheet/internet-broadband/ <last accessed August 15, 2018> (showing 30% of US adults lack home broadband 
access—which increases to approximately 50% for African American, Hispanic, low-income, elderly, and rural 
homes). 
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6. Suggested actions.

While many of the questions suggest changes that would be at best unnecessary and at
worst unlawful, the ANPR does highlight at least one area in which the regulations need to be 
brought up to date. With respect to the role of tribal governments, we support and incorporate the 
comments of the Partnership Project, to which we are a signatory. 

In addition, we suggest that CEQ consider codifying the guidance that it has provided, 
but which agencies often neglect to implement.  CEQ’s guidance documents for programmatic 
decisionmaking, collaboration, mitigation, timely decisionmaking and inter- and intra-
governmental coordination, and environmental justice all show sound application of CEQ’s 
experience to the most common NEPA scenarios.  An additional guidance document was issued 
for climate change, and it has since been withdrawn.  The withdrawal of this guidance was a 
mistake, and it has left agencies without clear direction how to fulfill statutory requirements.  
This, too, should be reissued or codified. 

Most importantly, we encourage CEQ to redouble its efforts to help agencies meet 
NEPA’s goals.  We ask CEQ to recommit to the solutions it has already found for accelerating 
decisions under NEPA--early and transparent public involvement, engagement with public 
comments and concerns, and a willingness to use public input to modify and improve proposals. 

Finally, we remind CEQ again that changing the basic NEPA regulations is not necessary 
to allow innovation by individual agencies.  CEQ’s current regulations provide the minimum 
procedures necessary to comply efficiently with NEPA’s mandates, but agencies are free to 
elaborate on those requirements as appropriate to their unique roles.  For example, in the 
attached comments to the Forest Service, we support a number of changes to the Forest Service’s 
NEPA regulations that would improve decisionmaking and speed up projects at the same time.  
These changes would be fully consistent with current CEQ regulations.  

7. Conclusion.

If CEQ continues with this rulemaking, it should do so with greater transparency and
public involvement.  Any proposed rule must meet the statute’s high bar—supporting by all 
practicable means the obligation of federal agencies to protect and restore the environment. 
Thank you for your consideration of our comments.  

Sincerely, 

Kym Hunter & Sam Evans 
Senior Attorneys 
Southern Environmental Law Center 

With, 
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Alabama Rivers Alliance 
Cindy Lowry, Executive Director 
 
Altamaha Riverkeeper 
Jen Hilburn, Riverkeeper 
 
Black Warrior Riverkeeper 
Charles Scribner, Executive Director 
 
Cahaba River Society 
Beth Stewart, Executive Director 
Randall Haddock, Field Director 
 
Cape Fear River Watch 
Kemp Burdette, Riverkeeper 
 
Carolina Wetlands Association 
Rick Savage, President 
 
Center for a Sustainable Coast 
David Kyler, Executive Director 
 
Charleston Waterkeeper 
Andrew Wunderley, Executive Director and 
Waterkeeper 
 
Chattahoochee Riverkeeper 
Kevin Jeselnik, General Counsel 
 
Chattooga Conservancy 
Nicole Hayler, Executive Director 
 
Clean Air Carolina 
Julie Blotnick, Executive Director 
 
Coalition for Smarter Growth 
Stewart Schwartz, Executive Director 
 
Coastal Conservation League 
Laura Cantral, Executive Director 
 
Congaree Riverkeeper 
Bill Stangler, Riverkeeper 
 

 
Coosa River Basin Initiative 
Jesse Demonbreun-Chapman, Executive 
Director and Riverkeeper 
 
Friends of the Rappahannock 
Kathleen C. Harrigan, Executive Director 
 
Flint Riverkeeper 
Gordon Rogers, Riverkeeper and Executive 
Director 
 
Georgia ForestWatch 
Donald Davis, Executive Director 
 
Gasp 
Michael Hansen, Executive Director 
Haley Lewis, Staff Attorney 
 
Georgia Rivers Network 
Dana Skelton, Executive Director 
 
Haw River Assembly 
Emily Sutton, Riverkeeper 
 
Kentucky Heartwood 
Jim Scheff, Director 
 
League of Women Voters of Charleston 
Area, South Carolina 
Melinda Hamilton, President 
 
League of Women Voters of Columbia Area, 
South Carolina 
Janelle Rivers, President 
 
League of Women Voters of Darlington 
County, South Carolina 
Sheila Haney, President 
 
League of Women Voters of Hilton 
Head/Bluffton Area, South Carolina 
Nancy Williams, Co-President 
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League of Women Voters of Greenville 
County, South Carolina 
Lawson Wetli, President 
 
League of Women Voters of South Carolina 
Christe McCoy-Lawrence, Co-President 
 
Medical Advocates for Healthy Air 
Rachel McIntosh-Kastrinksy, Manager 
 
MountainTrue 
Julie Mayfield, Co-Director 
Bob Wagner, Co-Director 
 
North Carolina Chapter of the Sierra Club 
Molly Diggins, State Director 
 
North Carolina Coastal Federation 
Todd Miller, Executive Director 
 
North Carolina Conservation Network 
Brian Buzby, Chief Executive Officer 
 
North Carolina Wildlife Foundation 
Tim Gestwicki, Chief Executive Officer 
 
Ogeechee Riverkeeper 
Simona Perry, Riverkeeper and Executive 
Director 
 
One Hundred Miles 
Megan Desrosiers, President and Chief 
Executive Officer 
 
Piedmont Environmental Council 
Chris Miller, President 
Dan Holmes, Director of State Policy 
 
Potomac Riverkeeper Network 
Phillip Musegaas, Vice-President of 
Programs and Litigation 
 
 
 
 

Satilla Riverkeeper 
Laura Early, Riverkeeper and Executive 
Director 
 
Savannah Riverkeeper 
Tonya Bonitatibus, Riverkeeper and 
Executive Director 
 
Shenandoah Valley Network 
Kate Wofford, Executive Director 
 
 
Sound Rivers 
Heather Jacobs Deck, Executive Director 
 
South Carolina Wildlife Federation 
Ben Gregg, Executive Director 
Steve Gilbert, Fish and Wildlife Biologist, 
Special Projects Manager 
 
 
Southern Appalachian Wilderness Stewards 
Bill Hodge, Executive Director 
 
Student Action with Farmworkers 
Bianca Olivares, Grassroots Organizer 
 
Sustain Charlotte 
Shannon Binns, Founder and Executive 
Director 
 
Tennessee Wild Campaign 
Laura Hodge, Campaign Coordinator 
 
The Clinch Coalition 
Diana Withen, President 
 
Upstate Forever 
Andrea Cooper, Executive Director 
 
Virginia Conservation Network 
Mary Rafferty, Executive Director 
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Virginia Wilderness Committee 
Mark Miller, Executive Director 
 
Wild Virginia 
David Sligh, Conservation Director 
 
Winyah Rivers Foundation/Waccamaw 
Riverkeeper 
Christine Ellis, Executive Director 
 




