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BRIEFING NOTE 
TO:  UBCIC EXECUTIVE 
FROM:  UBCIC POLICY STAFF 
DATE:  AUGUST 17, 2016 
RE: KEY POINTS FOR MINISTERIAL PANEL-KINDER MORGAN TMX PIPELINE  
 

PURPOSE 

Provide key points for the UBCIC Executive to present during the August 18th Trans Mountain Expansion 
Project (TMX) Ministerial Panel in Vancouver.  Background information is provided as appendices. 

KEY POINTS FOR UBCIC PRESENTATION TO TMX MINISTERIAL PANEL 

• UBCIC Chiefs Council has provided a mandate for opposition: As directed by resolution, UBCIC has 
consistently opposed the TMX project since 2011 given lack of consent by all Indigenous Peoples 
whose territory will be impacted and the environmental risks including possible spills and impacts 
on climate change.  UBCIC President Grand Chief Stewart Phillip was arrested in November 2014 at 
Burnaby Mountain to block geo-technical survey work by Kinder Morgan.    

• The Ministerial Panel is clearly not fulfilling Crown Consultation legal obligations: The Liberal 
Government has acknowledged that the Ministerial Panel is not Crown Consultation; however, 
UBCIC is concerned that the Liberal Government is trying to create the perception of First Nations 
consultation and engagement.  Many Indigenous leaders in BC have voiced their concerns that there 
was minimal notice and zero invitations, or even recognition of territory.  The Ministerial Panel 
process has been characterized as “drive-by consultation” which is completely unacceptable. 

• Federal Government’s process for approval of TMX must be consistent with the 2014 SCC Tsilhqot’in 
decision, which points to the need for a foundational shift towards recognition and consent-based 
decision-making rather than denial of Aboriginal Title. 

• Canada must uphold its commitment to fully implement the UNDRIP in considering approval of the 
TMX project:  This includes UNDRIP’s direction that States shall “consult and cooperate in good faith 
with the Indigenous Peoples concerned through their own representative institutions in order to 
obtain their free, prior and informed consent before adopting and implementing legislative or 
administrative measures that may affect them. 

• First Nations and the general public opposition to TMX project will have political costs: First Nations’ 
opposition to the TMX project is rights based, and the implications of not upholding First Nations’ 
Title and Rights could mean a prolonged legal battle which First Nations are highly likely to win given 
their constitutionally protected Title and Rights.  Opposition from the general public and local 
municipalities including the city of Burnaby and the city of Vancouver, is only growing stronger.   

• Environmental risks are significant: The TMX project is expected to bring a seven-fold increase in 
tanker traffic, meaning there will be over 400 oil tankers through Vancouver’s Burrard Inlet per year, 
and an increased risk of environmentally damaging and expensive spills, as well as increased 
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pollution.  TMX project’s expansion emissions are equivalent to 13% of Canada’s total annual 
emissions- an additional 93 megatonnes of global GHG emissions per year.  1 

• The TMX project ignores current climate science and Canada’s Paris commitments; climate change 
threatens security and way of life of Indigenous peoples: Developing another major pipeline will 
mean increased extraction of fossil fuels and a definite increase in Greenhouse Gas emissions 
(GHGs).  Indigenous peoples bear the disproportionate brunt of climate change while having 
contributed relatively little to the problem.  This reliance on the old way of doing things fails to 
promote new energy technologies and is contrary to the commitments Canada made on climate 
change during the Paris Climate Summit.  A recent report published by CCPA found that Canada 
cannot expand oil sands production (which TMX would require) and meet its Paris commitments.2  

• TMX project not needed: CCPA reviewed the existing pipeline and rail capacity for oil exports and 
determined that we already have all the transportation infrastructure needed, even with a 45% 
increase in Alberta’s production over 2014 levels, which Premier Notley’s plan for Alberta allows.3 

• Kinder Morgan has an extremely poor record on oil spills and clean-up:  According to a 2016 report 
from Stand, Kinder Morgan is responsible for at least 1800 oil and chemical spill violations since its 
incorporation in 1997.  The existing Trans Mountain pipeline has spilled 6 million litres of oil.   Stand 
has found Kinder Morgan’s safety violations to be extensive, including dumping waste into the 
ocean, mixed an illegal solvent with gasoline and diesel, placed pipelines too close to schools and 
hospitals, lied on a permit application, violated the US Clean Air Act, and submitted misleading 
information to US Federal Energy Regulatory Commission around water quality issues on a pipeline.4 

• Ministerial Panel is a PR exercise and is not restoring trust in the regulatory system: UBCIC is 
concerned that the Ministerial Panel is designed to try and buy political cover for the Liberals to 
approve the TMX project.  The Liberals are currently working to “restore trust in the regulatory 
system” but given that the actual NEB process left out the voices of many people impacted and 
ignored climate change, the Ministerial Panel is not restoring trust.  

APPENDICES  

A. Background, Current Status, and UBCIC Opposition to Kinder Morgan TMX project 

B. List of Major Oil Spills in North America from 2004-2016 

C. UBCIC Resolution 2011-54 “Support for the Save the Fraser Declaration, the Coastal First Nations 
Tanker Ban, and the Indigenous laws Banning Crude Oil Pipeline and Tanker Shipments through 
British Columbia” and Save The Fraser Declaration; UBCIC Resolution 2016-06 “Respect and 
Recognition of Indigenous Rights in Canada’s Climate Change Planning” 

D. UBCIC April 13, 2016 letter: UBCIC Comments on Proposed Amendment to NEB Regulations for 
Pipeline Damage Prevention.  

                                                           
1 Source” CCPA Report by Marc Lee “Pipelines vs Paris: Canada’s climate conundrum” April 21, 2016 
2 Source: CCPA Report by David Hughes “Can Canada Expand Oil and Gas Production, Build Pipelines and Keep its Climate Commitments?”  June 
2, 2016 
3 Source” Same as above 
4 Source: Stand Report “Top 7 Reasons You Can’t Trust Kinder Morgan” May 10, 2016 
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APPENDIX A: BACKGROUND, CURRENT STATUS AND UBCIC OPPOSITION TO KINDER MORGAN TMX 
PROJECT 

BACKGROUND  

The TMX is a proposal by Trans Mountain Pipeline ULC, a subsidiary of Kinder Morgan, to twin the 
existing Trans Mountain oil pipeline and expand the Westridge Marine Terminal. The existing pipeline, 
built in 1953, runs from Edmonton, AB, to the Westridge Marine Terminal and the Chevron refinery in 
Burnaby, BC.  

The TMX project is subject to a review by the National Energy Board (NEB) under the Canadian 
Environmental Assessment Act, 2012 and the National Energy Board Act. On December 16, 2013, Trans 
Mountain Pipeline ULC filed an application with the NEB. 

In accordance with the legislated time limit, the NEB submitted a recommendation report to the 
Minister of Natural Resources on May 19, 2016.  

The Major Projects Management Office (MPMO) is serving as the Crown Consultation Coordinator for 
TMX and will coordinate the consultation requirements of federal departments and agencies with 
relevant regulatory mandates through the review, decision-making and regulatory phases of the project. 
The MPMO is the Government’s primary point of contact for Indigenous groups.  

The Government will expand Crown consultations for the project and provide Indigenous groups with 
additional funding to support their participation in these consultations. Consultations with potentially 
impacted Indigenous groups are underway.  

Budget 2016 provides $16.5 million over three years, starting in 2016-17, to the NEB Natural Resources 
Canada and Transport Canada to support public and Indigenous participation in enhanced consultations 
related to this project and others projects undergoing reviews by the NED. Funding provided to the NEB 
will be cost-recovered from industry. 

CURRENT STATUS 

On May 17, 2016, Minister Jim Carr, Minister of Natural Resources, announced that Ms. Kim Baird, Mr. 
Tony Penikeet and Dr. Annette Trimbee will serve as members on the Trans Mountain Pipeline 
Expansion Project Ministerial Panel. The Panel is tasked with engaging communities and Indigenous 
groups and reviewing online feedback regarding project-related issues. The Panel’s work started in June 
2016 and will conclude in November 2016. The final report will be made public.  

Environment and Climate change Canada conducted an assessment of upstream greenhouse gas 
emissions (GHG) linked to the TMX project, a draft of which was posted on May 19, 2016, for public 
comment. After review and consideration of public comments, a final assessment will be posted.  

The Government of Canada intends to seek an extension of four months to the Government’s legislated 
time limit for decision-making, changing the date for a decision from August 2016 to December 2016.  

UBCIC OPPOSITION TO KINDER MORGAN 

UBCIC has been involved in continued advocacy against TMX including UBCIC President Grand Chief 
Stewart Phillip getting arrested in November 2014 at Burnaby Mountain to block geo-technical survey 
work by Kinder Morgan.    
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UBCIC Resolution 2011-54 “Support for the Save the Fraser Declaration, the Coastal First Nations Tanker 
Ban, and the Indigenous laws Banning Crude Oil Pipeline and Tanker Shipments through British 
Columbia” calls for prohibition of crude oil by pipeline and tanker on the north and south coast and 
through the Fraser River watershed, which includes the proposed Kinder Morgan TMX pipeline.  As 
directed by this resolution, the UBCIC has since been urging the provincial and federal governments to 
reject the Kinder Morgan TMX pipeline and to respect the laws and authority of BC First Nations, and 
ultimately to protect the environment, fisheries and health and safety of all BC communities.   

UBCIC has continued to call on government to fully uphold the United Nations Declaration on the Rights 
of Indigenous Peoples (UNDRIP), in particular  
Article 32: 

1. Indigenous peoples have the right to determine and develop priorities and strategies for the 
development or use of their lands or territories and other resources 
2. States shall consult and cooperate in good faith with the Indigenous peoples concerned through 
their own representative institutions in order to obtain their free and informed consent prior to the 
approval of any project affecting their lands or territories and other resources, particularly in 
connection with the development, utilization or exploitation of mineral, water or other resources. 

By Resolution 2016-06 “Respect and Recognition of Indigenous Rights in Canada’s Climate Change 
Planning,” the UBCIC Chiefs Council directs the UBCIC Executive to ensure that any climate change plan 
developed by Canada must stop the further expansion of fossil fuel production and export, and support 
development of alternative energy and alternative energy economies. 

On April 13, 2016, UBCIC provided comments on the proposed amendment to NEB Regulations for 
Pipeline Damage Prevention and expressed extreme concern that Prime Minister Trudeau has indicated 
that Kinder Morgan’s TMX and Energy East must become priorities for his government, despite his 
government’s public commitments to fully implement the UNDRIP.  UBCIC pointed out that Indigenous 
peoples on whose territories the two projects are proposed for have not provided their consent.  
UBCIC’s comments highlighted the need to uphold First Nations rights, which are fundamental human 
rights and are constitutionally protected. 
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APPENDIX B: Major Oil Spills in North America 2004-2016 

Taylor Energy Wells 
Platform 20151 

United States/Gulf of 
Mexico 

16, September 2004 to 
present 

70-109 tonnes 

North Battleford 
pipeline spill 

Canada, Saskatchewan, 
North Battleford 

21 July 2016 170-210 tonnes 

Shell Gulf of Mexico Oil 
Spill, Brutus Offshore 
platform 

United States, Gulf of 
Mexico, near Louisiana 

12 May 2016 316 tonnes 

Refugio oil spill United States, 
California, near Refugio 
State Beach 

19 May 2015 330 tonnes 

MV Marathassa Canada, British 
Columbia, English Bay 
(Vancouver) 

13 April 2015 2.3 tonnes 

2015 Yellowstone River 
oil spill 

United States, 
Montana, near Glendive 

17 January 2015 41-160 tonnes 

Mid-Valley Pipeline  United States, Lousiana, 
Mooringsport 

17 January 2014 546 Tonnes 

Lake Michigan oil spill United States, Indiana 
Whiting refinery 

24 March 2014 2-5 tonnes 

MC Miss Susan/MV 
Summer Wind 

United States, Texas, 
Houston Shipping 
Channel 

22 March 2014 546 tonnes 

North Dakota pipeline 
spill 

United States, North 
Dakota, Hiland 

21 March 2014 110 tonnes 

North Dakota Pipeline 
spill 

United States, Dakota, 
Tioga 

25 September 2013 2810 tonnes 

Cushing storage 
terminal 

United States, 
Oklahoma, Cushing 

18 May 2013 340 tonnes 

Mayflower United Nations, 
Arkansas, Mayflower 

30 March 2013 680-950 tonnes 

Magnolia refinery United Sates, Arkansas, 
Magnolia 

09 March 2013 680-760 tonnes 

Arthur Kill storage tank United Sates, New 29 October 2012 1090-1130 tonnes 
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spill Jersey, Sewaren 

Sundre, Alberta Canada, Sundre 8 June 2012 410 tonnes 

Yellowstone River United States, Billings, 
Montana, Yellowstone 
River 

1 July 2011 105-140 tonnes 

Little Buffalo oil spill Canada, Alberta 29 April 2011 3800-3800 tonnes 

Barataria Bay oil spill United States, Barataria 
Bay, Gulf of Mexico 

27 July 2010 23-45 tonnes 

Kalamazoo River oil spill United States, 
Kalamazoo River, 
Calhoun County, 
Michigan 

26 July 2010 2800-3250 

Red Butte Creek oil spill United Sates, Salt Lake 
City, Utak 

11 June 2010 65-107 

Trans-Alaska Pipeline United States, 
Anchorage, Alaska 

25 May 2010 400-1200 tonnes 

Deepwater Horizon United States, 
Anchorage, Alaska 

20 April 2010 492000-627000 tonnes 

Port Arthur oil spill United States, Port 
Arthur, Texas 

23 January 2010 1500 tonnes 

New Orleans United Sates, New 
Orleans, Louisiana 

28 July 2008 8800 tonnes 

COSCO Busan  oil spill United States, San 
Francisco 

7 November 2007 188 tonnes 

Burnaby  Canada, Burnaby, BC 24 July 2007 201 tonnes 

Citgo refinery United States, Lakes 
Charles, Louisiana 

19 June 2006 6500 tonnes 

Prudhoe Bay oil spill United States, Alaska 
North Slope, Alaska 

2 March 2006  653-689 tonnes 

Bass Enterprises Oil Spill United Sates, Cox Bay, 
Louisiana 

30 August 2005 12000 tonnes 

Notable spills outside this timeframe:  

- Exxon Valdez, United Sates, 24 March 1989, 37000-104000 tonnes 

- Odyssey, Canada, 10 November 1988, 132000 tonnes 
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UNION OF B.C. INDIAN CHIEFS  
CHIEFS COUNCIL 

NOVEMBER 22ND – NOVEMBER 23RD, 2011 
VANCOUVER, B.C. 

 
Resolution no. 2011-54 

 
RE: Support for the Save the Fraser Declaration, the Coastal First Nations Tanker Ban, and the Indigenous 

laws Banning Crude Oil Pipeline and Tanker Shipments through British Columbia 
 
WHEREAS the Enbridge Northern Gateway Pipeline and tankers project, and the Kinder-Morgan Trans-Mountain 
oil pipeline and tanker expansion will expose Indigenous and non-Indigenous communities from the Pacific Coast 
across to Alberta to the risk of pipeline and supertanker oil spills; 
 
WHEREAS both of these pipeline and tanker projects pose an unacceptable risk to the health, safety and 
livelihoods of First Nations throughout British Columbia, and will contribute to the negative environmental and 
health impacts experienced by Indigenous peoples downstream of the tar sands, and of all peoples throughout the 
world as a result of accelerating global climate change; 
 
WHEREAS First Nations continue to exercise our laws and jurisdiction to protect our lands, our waters, our coasts 
and our rivers, as we have done for thousands of years and both the Save the Fraser Declaration and the Coastal 
First Nations Tanker Ban are grounded in our laws; 
 
WHEREAS the UBCIC Chiefs Council passed Resolution 2010-11 to oppose the Enbridge Northern Gateway 
Pipeline Project. 
 
THEREFORE BE IT RESOLVED the UBCIC Chiefs Council endorse the Coastal First Nations Tanker Ban and 
Save the Fraser Declaration that prohibit the transportation of tar sands crude oil by pipeline and tanker on the north 
coast, the south coast, and through the Fraser River watershed; 
 
THEREFORE BE IT FINALLY RESOLVED that the UBCIC Chiefs Council urge the governments of Canada 
and British Columbia to respect the laws and authority of First Nations, and to protect the environment, fisheries, 
and the health and safety of all BC communities, by opposing and rejecting the proposed Enbridge Northern 
Gateway Pipelines and the Kinder-Morgan Trans Mountain pipeline and tanker expansion. 
 
Moved: Bev Ketlo, Nadleh Whut’en (Proxy) 
Seconded: Chief John Jones, Old Massett First Nation 
Disposition: Carried 
Date: November 23rd, 2011 



Kwakiutl

Cook’s Ferry Band

Tseshaht First Nation

Fort Nelson

Da’naxda’xw Nation

Skeetchestn

Siska Indian Band

Shackan Indian Band

Skatsin/Neskonlith

Soowahlie

Saik’uz

Splatsin

Upper Nicola

Ulkatcho Band

Quatsino

Coldwater Band

Lhtako (Red Bluff)

Boston Bar First Nation

Save the Fraser Declaration

Xat’sūll (Soda Creek)

Chawathil First Nation

Lhoosk’uz Dene Nation

Okanagan Indian Band

We have inhabited and governed our territories 
within the Fraser watershed, according to our laws 

and traditions, since time immemorial. Our relationship 
with the watershed is ancient and profound, and our 
inherent Title and Rights and legal authority over these 
lands and waters have never been relinquished through 
treaty or war.

Water is life, for our peoples and for all living things 
that depend on it. The Fraser River and its tributaries 
are our lifeline. 

A threat to the Fraser and its headwaters is a threat to all who 
depend on its health. We will not allow our fish, animals, 
plants, people and ways of life to be placed at risk.  

We have come together to defend these lands and waters 
from a grave threat: the Enbridge Northern Gateway 
Pipelines project. This project which would link the Tar 
Sands to Asia through our territories and the headwaters 
of this great river, and the federal process to approve 

it, violate our laws, traditions, values and our inherent 
rights as Indigenous Peoples under international law.    
We are united to exercise our inherent Title, Rights, 
and responsibility to ourselves, our ancestors, our 
descendants and to the people of the world, to defend 
these lands and waters. Our laws require that we do this.    

Therefore, in upholding our ancestral laws, Title, 
Rights and responsibilities, we declare: 

We will not allow the proposed Enbridge Northern 
Gateway Pipelines, or similar Tar Sands projects, to 
cross our lands, territories and watersheds, or the 
ocean migration routes of Fraser River salmon. 

We are adamant and resolved in this declaration, made 
according to our Indigenous laws and authority. We 
call on all who would place our lands and waters at 
risk – we have suffered enough, we will protect our 
watersheds, and we will not tolerate this great threat to 
us all and to all future generations. 

Declared at T’exelc (Williams Lake), Secwepemc Territory, and Vancouver, Coast Salish Territories,  
and affirmed by the following Indigenous nations:

St’át’imc

SaveTheFraser.ca

WE THE UNDERSIGNED INDIGENOUS NATIONS OF THE FRASER RIVER WATERSHED DECLARE:

Gathering    of Nations
P R OT E C T I N G  O U R  W AT E R S H E D  F R O M  O I L

FRASER NATIONS VISUAL IDENTITY • NOV 2010
S

A

V E  T H E  F R ASE
R

Yakweakwioose

Burns Lake Band

Alexis Creek First Nation

Bonaparte

Campbell River

Stswecem’c/Xgat’tem (Canoe Creek)

Cape Mudge Band

Ktunaxa Nation

Lake Babine Nation

Nadleh Whut’en

Nicomen Indian Band

Penticton Indian Band, Okanagan Nation

Sumas

Adams Lake

Esketemc

Mt. Currie Band/Lil’wat Nation

Musqueam Indian Band

N’Quatqua

Nak’azdli

Nooaitch Indian Band

Takla Lake First Nation

T’exelc (Williams Lake Band)

T’ít’q’et

Tl’esqox/Toosey

Tsq’escen First Nation (Canim Lake Band)

Tzeachten

Wet’suwet’en

Xeni Gwet’in First Nations Government

Xaxli’p

Kwantlen

Lyackson

SuPPoRTiNG NaTioNS:

Bridge River Indian Band
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UNION OF B.C. INDIAN CHIEFS  
CHIEFS COUNCIL 

FEBRUARY 17TH-18TH, 2016 
XʷMƏΘKʷƏY̓ƏM (MUSQUEAM TERRITORY), VANCOUVER, B.C. 

 
Resolution no. 2016-06 

 
RE: Respect and Recognition of Indigenous Rights in Canada’s Climate Change Planning 

 
WHEREAS Indigenous Peoples continue to exercise our laws and jurisdiction to protect our lands, our 
waters, our coasts and our rivers, as we have done since time immemorial; 
 
WHEREAS climate change threatens the security and way of life of Indigenous peoples throughout 
Canada and the world, which has been evident in British Columbia as record-breaking temperatures in the 
summer of 2015 contributed to rampant forest fires, drought, and elevated water temperatures impacting 
wild salmon and other fish.  Indigenous peoples bear the disproportionate brunt of climate change while 
having contributed relatively little to the problem; 
 
WHEREAS Indigenous peoples are intricately connected to ecosystems where we have thrived for 
thousands of years, and we depend on these diverse systems for our nutritional, economic, social and 
spiritual existence.  We seek to be full partners in the urgently needed energy revolution in Canada and 
want to make sure that green-washed projects like the proposed Site C dam, which the UBCIC Chiefs 
Council have opposed through resolution, do not see the light of day; that investments in truly green 
technology target our long deprived communities; and we want to make sure that unlike past 
developments, we benefit as well from the new energy infrastructure; 
 
WHEREAS on February 10, 2016, Prime Minister Trudeau announced that he and the Premiers will meet 
with First Nations, Inuit and Métis leaders on March 2, 2016, and then will host a First Ministers Meeting 
with Premiers on March 3, 2016, in Vancouver, BC in follow-up to the commitments made on climate 
change last year at the Paris Climate Summit; 
 
WHEREAS building off discussions with Indigenous leaders, the First Minister’s Meeting will focus on 
developing a “pan-Canadian framework to grow our economy while reducing our emissions” and will 
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focus on effective ways to adapt to climate change, reduce greenhouse gas emissions, and capitalize on 
the opportunities presented by a low-carbon economy to create good-paying and long-term jobs; 
 
WHEREAS the United Nations’ Declaration on the Rights of Indigenous Peoples, endorsed by Canada 
on November 12, 2010 and which the newly elected Liberal Government under Prime Minister Trudeau 
has committed to fully implement, states: 

Article 25: Indigenous peoples have the right to maintain and strengthen their distinctive spiritual 
relationship with their traditionally owned or otherwise occupied and used lands, territories, 
waters and coastal seas and other resources and to uphold their responsibilities to future 
generations in this regard; 
Article 32 
(1): Indigenous peoples have the right to determine and develop priorities and strategies for the 
development or use of their lands or territories and other resources; 
(2): States shall consult and cooperate in good faith with the indigenous peoples concerned 
through their own representative institutions in order to obtain their free and informed consent 
prior to the approval of any project affecting their lands or territories and other resources, 
particularly in connection with the development, utilization or exploitation of mineral, water or 
other resources; 
(3): States shall provide effective mechanisms for just and fair redress for any such activities, and 
appropriate measures shall be taken to mitigate adverse environmental, economic, social, cultural 
or spiritual impact; 

 
WHEREAS the historic Tsilhqot’in Nation judgment marks a watershed in the history of British 
Columbia and Canada, as it sweeps aside the discriminatory justifications and arguments advanced by the 
Crown and accepted by the B.C. Court of Appeal to deny Indigenous rights of ownership and instead 
recognizes that Indigenous peoples are the lawful owners and stewards of the homelands that have 
sustained them for generations, with the rights to decide our futures, to govern our territories, and to 
manage and benefit from our lands, and requires government and industry to seek the consent of First 
Nations to development on our traditional lands; 
 
WHEREAS by Resolution 2011-54, the UBCIC Chiefs Council unanimously endorsed the Save the 
Fraser Declaration prohibiting the transportation of tar sands crude oil by pipeline and tanker on the north 
coast, the south coast, and through the Fraser River watershed and opposed the proposed Enbridge 
Northern Gateway Pipeline and the Kinder Morgan Trans-Mountain oil pipeline and tanker expansion 
given that they pose an unacceptable risk to the health, safety and livelihoods of First Nations throughout 
British Columbia, and will contribute to the negative environmental and health impacts experienced by 
Indigenous peoples downstream of the tar sands, and of all peoples throughout the world as a result of 
accelerating global climate change; 
 
WHEREAS by Resolution 2015-41, the UBCIC Chiefs-in-Assembly directed the UBCIC Executive to 
support, and where appropriate participate in or convene, discussions among UBCIC members and other 
First Nations that seek to develop shared positions and coordinated strategies for addressing climate 
change and other environmental and cultural impacts of tar sands development in their territories; 
 
WHEREAS the UBCIC Chiefs Council is concerned that the Government of Canada is quickly moving 
forward in development of a “pan-Canadian framework” on climate change without the appropriate 
consultation with and consent of Indigenous peoples; and 
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WHEREAS the UBCIC Chiefs Council is concerned that Canada’s proposed “pan-Canadian framework” 
on climate change is incompatible with its simultaneous commitment to expansion of fossil fuel 
production and export. 
 
THEREFORE BE IT RESOLVED the UBCIC Chiefs Council demands that any climate change plan 
developed by Canada must be done so in conjunction with Indigenous peoples, and must recognize and 
uphold our inherent and constitutionally protected Indigenous Title, Rights and Treaty Rights and be 
consistent with the historic Supreme Court of Canada’s Tsilhqot’in Nation judgment; 
 
THEREFORE BE IT FURTHER RESOLVED the UBCIC Chiefs Council calls on the Government of 
Canada to ensure that any climate change plan developed by Canada must reflect and include the Trudeau 
Government’s commitment to fully implement the United Nations Declaration on the Rights of 
Indigenous Peoples including achieving the free, prior and informed consent of Indigenous peoples prior 
to any project approval of any project affecting their lands or territories and other resources, particularly 
in connection with the development, utilization or exploitation of mineral, water or other resources; and 
 
THEREFORE BE IT FINALLY RESOLVED the UBCIC Chiefs Council directs the UBCIC 
Executive to ensure that any climate change plan developed by Canada must stop the further expansion of 
fossil fuel production and export, and support development of alternative energy and alternative energy 
economies. 
 
Moved: Chief Aaron Sam, Lower Nicola Indian Band 
Seconded: Chief James Hobart, Spuzzum First Nation 
Disposition: Carried 
Date:  February 18, 2016 



 

April 13, 2016 
 
NEB Pipeline Damage Prevention Regulations  
Sheri Young, Secretary of the Board National Energy Board  
517-10th Avenue SW  
Calgary, AB  
T2R 0A8  
Email: damagepreventionregs@neb-one.gc.ca 
 
OPEN LETTER: UBCIC Comments on Proposed Amendments to NEB Regulations for Pipeline 
Damage Prevention 

Dear Sheri Young: 
 
We are writing with respect to your correspondence from March 18, 2016 regarding “Information about 
the Proposed Amendments to National Energy Board Regulations for Pipeline Damage Prevention, Now 
Available for a 30-Day Comment Period”.  On behalf of the Union of BC Indian Chiefs (UBCIC) we are 
submitting this letter to clarify some potential concerns for First Nations in terms of regulations developed 
under the Pipeline Safety Act (“the Act”).   In providing these comments, we are not in any way providing 
our approval of the Pipeline Safety Act or its regulations.  
 
For context, please be advised that the UBCIC continues to strongly oppose two major pipeline projects 
that are and will be going through the National Energy Board hearing process, Kinder Morgan’s Trans-
Mountain and Energy East.  We are extremely concerned that Prime Minister Trudeau has indicated that 
these two projects must become priorities for his government, despite his public commitments to 
implement the United Nations Declaration on the Rights of Indigenous Peoples, which provides for the 
free, prior and informed consent of Indigenous peoples on projects that are proposed for their territories.  
As you are well aware, Indigenous peoples on whose territories these projects are proposed for have not 
provided their consent. 
 
By Resolution 2011-54, the UBCIC Chiefs Council unanimously endorsed the Save the Fraser 
Declaration prohibiting the transportation of tar sands crude oil by pipeline and tanker on the north coast, 
the south coast, and through the Fraser River watershed and opposed the proposed Enbridge Northern 
Gateway Pipeline and the Kinder Morgan Trans-Mountain oil pipeline and tanker expansion given that 

mailto:damagepreventionregs@neb-one.gc.ca


they pose an unacceptable risk to the health, safety and livelihoods of First Nations throughout British 
Columbia, and will contribute to the negative environmental and health impacts experienced by 
Indigenous peoples downstream of the tar sands, and of all peoples throughout the world as a result of 
accelerating global climate change.  By Resolution 2015-41, the UBCIC fully support the Mohawk 
Council of Kanesatake, Eagle Lake First Nation and other First Nations that are working to protect their 
territories from the risks and impacts of the Energy East project.   
 
UBCIC Comments  
 
As you are likely aware, a number of First Nations have not expressed confidence in the National Energy 
Board’s ability to fully consider and address critical issues of concern, including harvesting rights, 
territorial rights and governance rights of First Nations.  The UBCIC strongly encourages the Board to 
fully and effectively engage First Nations on the scope and content of all new regulations, consistent with 
the nation-to-nation relationship between Canada and First Nations.  At minimum, the UBCIC expects 
that the Board will engage First Nations in some manner other than soliciting electronic or written 
submissions to be unilaterally accepted or rejected by the Board.  The UBCIC further notes that some 
federal departments have already adopted a position that the development of regulations involves a duty 
to consult and accommodate impacted First Nations.  This principle should be applied by the Board, as 
well. 
 
The UBCIC reminds the Board that First Nations rights are fundamental human rights, and are 
constitutionally protected.  It is beyond the power of the Board to eliminate First Nations rights through 
regulations.  Moreover, the UBCIC expresses its concerns that the Pipeline Safety Act appears to 
recognize greater rights for pipelines than for First Nations.  Additionally, the regulations have been 
carefully constructed to recognize a number of specific exemptions for agricultural workers, suggesting 
that the Board places much greater emphasis on the rights and interests of agricultural land users than on 
harvesters.  Many First Nations harvesters would likely consider this disparity discriminatory.  
Many First Nations territories contain several unmarked or barely marked pipelines.  Depending on how 
constructed, the regulatory framework developed under the Pipeline Safety Act would likely enjoin First 
Nations from continuing to access critical areas for any number of harvesting activities.   Paradoxically, 
the regulations will introduce situations where corporations hold a ‘regulatory veto’ over the 
constitutional rights of First Nations (until the regulations themselves are subjected to challenge on these 
grounds). 
 
The UBCIC expresses concerns regarding use of power operated equipment near pipelines and with 
ground disturbances.  The regulations appear to prohibit crossing a submerged pipeline with a motorized 
vehicle.  This means that First Nations using motorized vehicles to access traditional harvesting areas may 
be enjoined from doing so under the regulations.   
 
The regulatory requirement to seek permission of the owner of the pipeline introduces a ‘reverse veto’, 
placing the power of determining whether First Nations can continue activities central to their distinctive 
cultures in the hands of corporate actors.  Because there is no Crown involvement in these determinations, 
such decisions would be insulated from challenge under the duty to consult and accommodate, leaving 
First Nations no option but to challenge the entire regulatory framework itself. 
 
Please note further that this concern should not come as a surprise to the Board.   In June, 2015, the 
Assembly of First Nations tabled a submission with the Senate Committee on Energy, the Environment 
and Natural Resources, expressing concern regarding vehicles and proposing an explicit exemption for 



First Nations harvesters.  This would not appear to be an unreasonable proposal, as the regulations reflect 
specific exemptions for agricultural activities.  Yet this proposal does not appear to have been considered 
by either Parliament as it considered the Act, nor by the Board as it developed the regulations. 
 
We are also concerned about the use of the term ‘ground disturbance’. ‘Ground disturbance’ is broader 
than the previous ‘excavate using power-operated equipment or explosives’ and might capture activities 
that First Nations, particularly harvesters, might conduct when out on the land.  Again, the National 
Energy Board should engage with First Nations and make a reasoned determination whether an exemption 
for First Nations harvesters should be developed in the case of ground disturbances. 
 
Finally, we stress that each First Nations community requires safety and emergency plans, which would 
include pipeline safety, and it is critical that the government must provide funds to First Nations to create 
such plans.  Further, for both existing and proposed pipelines, the government must provide funds to First 
Nations so that they can protect their communities and the environment.  First Nations must be directly 
involved in monitoring for water, lands and environment. 
 
In closing, the UBCIC appreciates the opportunity to comment.  The National Energy Board must directly 
engage with the rights holders, all potentially impacted First Nations, to ensure the pipeline safety regime 
accomplishes both of these goals.   
 
On behalf of the UNION OF BC INDIAN CHIEFS 

 
 
 
 
Grand Chief Stewart Phillip  Chief Robert Chamberlin   Kukpi7 Judy Wilson 
President    Vice-President    Secretary-Treasurer 
 
CC: Assembly of First Nations 
 UBCIC Chiefs Council 
 First Nations Summit 
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