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MEMORANDUM 
 
DATE: September 11, 2020 

TO: Rosie Simms, Interim Project Manager, FNFC 

FROM: Kris Statnyk, Associate 
Isaac Twinn, Articling Student 

RE: BC’s Proposed Livestock Watering Policy 

A. BACKGROUND 

Since 2018, BC has been developing a proposed policy towards establishing livestock watering 
regulations  (the “Policy Proposal”) under the Water Sustainability Act, SBC 2014, c 1 (the “WSA”). 
BC has sought feedback from Indigenous governments and organizations in the development of the 
Policy Proposal through its usual approach to policy development: 

 In 2018, BC released an intentions paper for the development of the Policy Proposal 
describing its policy objectives for livestock watering regulations under the WSA inviting 
written feedback through referral letters issued to 203 Indigenous governments in BC (the 
“Policy Intentions Paper”).1 

 In 2019, BC released a ‘what we heard document’ summarizing the written feedback 
received on the Policy Intentions Paper, including feedback from 10 Indigenous 
governments and the FNFC (the “What We Heard Paper”).2 

 In 2020, BC released an update to the Policy Proposal intended to respond to the written 
feedback it received on the What We Heard Paper (the “Updated Policy Proposal”).3 

This memorandum provides a short summary of the various feedback provided by Indigenous 
governments and organizations and our brief analysis of how well that feedback has been 
addressed by BC in the Updated Policy Proposal in the context of the BC’s commitments. 

                                                        
1
 British Columbia, “Towards Livestock Watering Regulations Under British Columbia’s Water Sustainability Act” 

(January 12, 2018) online: Government of British Columbia 
<https://engage.gov.bc.ca/app/uploads/sites/71/2018/01/Livestock_Watering_Regs_intentions_paper.pdf>. 
2
 British Columbia, “Proposed Livestock Watering Policy Under British Columbia’s Water Sustainability Act: What 

We Heard on Livestock Watering” (October 9, 2019) online: 
<https://engage.gov.bc.ca/app/uploads/sites/71/2019/10/What-We-Heard_public_FINAL4.pdf>. 
3
 British Columbia, “Update on Proposed Livestock Watering Policy under the Water Sustainability Act” (July 23, 

2020) online: Government of British Columbia <https://engage.gov.bc.ca/app/uploads/sites/71/2020/07/Update-
on-Proposed-Livestock-Watering-Policy.pdf>. 



- 2 - 

000462-0010.0001 00610006  

B. SUMMARY OF FEEDBACK 

In its What We Heard Paper, BC characterized the feedback it received from the participating 
Indigenous governments and organizations into several categories as summarized below: 

1. Impacts on stream health and associated impacts on aboriginal and treaty rights 

Feedback expressed concerns about current livestock watering practices, particularly related to 
direct access by cattle to streams, and the various impacts of these practices on aboriginal and 
treaty rights. Specific concerns related to impacts of livestock on aquatic ecosystems and riparian 
zones (e.g. trampling), water quality (e.g. manure, dead animals in streams) and streams dry during 
times of water scarcity. 

2. Impacts of groundwater diversions 

Feedback expressed concerns that livestock should not be allowed uncontrolled access to small-
enclosed water bodies or within the channels of mainstreams. As well, adverse effects on water 
quality and aquatic resources that are relied upon for the meaningful exercise of aboriginal and 
treaty rights. 

3. Impacts on drinking water sources 

Feedback expressed concerns about potential impacts on safe drinking water from livestock 
accessing drinking water sources. 

4. Lack of oversight, consultation, monitoring, compliance and enforcement 

Feedback expressed concerns about a general lack of regulatory oversight for livestock water use, 
including the lack of consultation and authorization required for some uses of water for livestock, 
lack of objective criteria to guide livestock water use, and inadequate measures for monitoring, 
compliance and enforcement. 

5. Use of dugouts 

Feedback identified dugouts as a preferred method of livestock watering for some while others 
expressed the need for consultation anytime a dugout or off-stream watering system is proposed. 

6. Harmonizing with Indigenous led water management 

Feedback identified the need for livestock watering regulation under the WSA to account for 
Indigenous peoples own plans and strategies developed for the management and governance of 
water within their territories and local watersheds. 

7. Lack of streams collaboratively designated as sensitive  

Feedback identified the lack of streams currently designated as sensitive and the need for BC to 
work collaboratively with Indigenous governments to designate streams within their territories as 
sensitive. 
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8. Lack of UNDRIP implementation 

Feedback expressed continued concerns with the inadequacy of the existing consultation process 
and the need for engagement under the WSA to be consistent with UNDRIP. 

9. Other feedback 

Feedback expressed a number of other concerns that BC acknowledged, including: (a) impacts on 
aboriginal rights and title, particularly asserted aboriginal rights to water; (b) clarification of terms 
used in Proposed Policy Update such as ‘pollution’, ‘significant adverse effect’, ‘low density’, and 
‘minor diversion works’; (c) in the application for abandonment, providing what the provision for 
reclamation of the diversion is; (d) a suggestion to adopt a performance-based protocol; and (e) 
recommendations to make more use of non-regulatory approaches to improve range practices, 
including education and Indigenous or leaseholder stream health monitoring programmes. 

C. SUMMARY OF UPDATED POLICY PROPOSAL 

BC released its Updated Policy Proposal which it states is “striving to maintain a balance between 
the interests of many parties including Indigenous peoples, water rights holders and the livestock 
industry while also protecting the environment and supporting the economy.” 

1. Three-Tiered Approach 

The Proposed Policy Update proposes to achieve this by amendments to the WSA and Water 
Sustainability Regulations that will establish a “three-tiered approach that is responsive to the 
variability of water supply and demand across the province” as summarized below: 

(a) Tier 1 – Low Volume Users 

Tier 1 applies to “Low Volume Users” who divert up to 1m3 per day of stream and groundwater on 
private land (approximately 1,795 total cattle operations comprising 8% of livestock watering uses). 
Tier 1 users would be authorized to make use of these low volumes without the need for 
authorization as long as the water was unrecorded. If the use is on Crown land but otherwise fulfills 
Tier 1 criteria then the use would be treated as Tier 2. Tier 1 users would need to obtain a water 
licence if they wanted access in times of scarcity. 

(b) Tier 2 – Average Volume Existing Users 

Tier 2 applies to “Average Volume Existing Users” who divert and use between 1m3 and 10m3 of 
water per day (approximately 2,658 total cattle operations comprising 51% of livestock watering 
uses). Tier 2 users have to formally register with BC in order to be assigned a priority date that 

recognizes the date of first use of the water. As well, Tier 2 users would be still required to comply 
with the legislation, would be regulated during times of water scarcity, and would be subject to 
water rental fees. 
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(c) Tier 3 – Large Volume Users 

Tier 3 applies to “Large Volume Users” who require greater than 10m3 of water per day 
(approximately 391 total cattle operations comprising 41% of livestock watering uses). These users 
are required to complete an application and receive authorization but historic water use would be 
recognized for these users and applicants would be exempt from paying application fees. In 
determining whether to authorize Tier 3 use the decision-maker under the WSA would have 
discretion to consider environmental flow needs but this would not be mandatory. This is also the 
only tier that mentions any consultation that may be required with Indigenous governments with 
BC indicating that applications for Tier 3 authorizations would be referred to Indigenous 
governments for further consultation. 

2. BC’s Incorporation of Feedback 

BC indicates in the Updated Policy Proposal that the proposed three-tiered approach incorporates 
the feedback it has received and summarizes how BC has addressed common themes regarding lack 
of government oversight on livestock water use, direct access of livestock to streams and the ability 
to regulate livestock water use in times of scarcity.  

With respect to the concerns regarding the lack of oversight, BC points to the requirement for Tier 2 
and Tier 3 users to obtain an authorization and be subject to terms and conditions set by the 
decision-maker under the WSA. Moreover, there could be penalties and enforcement for those who 
do not comply which BC suggests increases their oversight of livestock watering. 

With respect to concerns with livestock directly accessing streams, BC does not propose a blanket 
prohibition on direct livestock access on streams. However, BC suggests increased oversight and the 
decision maker’s ability to set terms and conditions (i.e. build off-stream watering structures) that 
allow for site-specific requirements where appropriate. 

Finally, with respect to the ability to regulate during water scarcity, BC indicates that water rights 
under the WSA may be temporarily suspended during a critical environmental flow protection order 
or a fish population protection order. As BC proposes to integrate livestock watering users into the 
existing water rights management system under the WSA, these users could become subject to 
these temporary protection orders when necessary. 

D. ANALYSIS 

It is unclear how, if at all, aboriginal and treaty rights, UNDRIP and the requirements under the 
Declaration on the Rights of Indigenous Peoples Act, SBC 2019, c 44 (the “Declaration Act”) have 
been taken into account in the both the policy development process and the substantive content of 
the Updated Policy Proposal.  

While introducing new approaches under the WSA regime to try and address the limited written 
feedback received in response to a standard referral letter, the Updated Policy Proposal is 
emblematic of policy developed in a manner that is inconsistent with the minimum standards for 
engagement required under UNDRIP. The outcome is a proposed policy that continues to advance 
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reforms to freshwater governance and management that are not based on recognition of aboriginal 
and treaty rights or support the self-determination of Indigenous peoples.4 

As a result, the Updated Policy Proposal continues to address Indigenous governments as mere 
stakeholders rather than relevant decision-makers in freshwater governance and management. This 
is perhaps best demonstrated by the fact the Updated Policy Proposal only refers to consultation 
being required for Tier 3 water uses and does not address any of the feedback on the need to take 
into account Indigenous governments’ own plans and strategies for freshwater governance and 
management within their territories and local watersheds. 

The Updated Policy Proposal includes reforms that would enable the ability to regulate livestock 
watering during water scarcity, more apparent government oversight, the possibility of penalties 
and enforcement, and some consultation with Indigenous governments. However, as proposed, 
these reforms are all subject to the ultimate discretion of the decision-makers under the WSA.  This 
highlights the importance of making the WSA consistent with UNDRIP as it currently only enables 
limited decision-making authorities to be delegated from BC to Indigenous governments and does 
not currently allow for key decisions such as  protection orders to be made jointly with Indigenous 
governments or subject to the consent of Indigenous governments as contemplated under the 
Declaration Act.  This also highlights the importance of the recommendation from BC First Nations 
that before further WSA regulations are developed there is a need to first collaboratively review 
and reform the WSA in order to ensure the legislative regime for freshwater governance and 
management exists on proper foundations of recognition and respect.5 

                                                        
4
 First Nations Fisheries Council of British Columbia, Towards a Water Sustainability Act First Nations Engagement 

Framework: Working Group Recommendations for Collaborative Development of Regulations and Policies (May 
2019) online: First Nations Fisheries Council of British Columbia <https://www.fnfisheriescouncil.ca/wp-
content/uploads/2019/11/Letter-FNFC-to-BC_July-2019.pdf>. 
5
 Ibid. 


