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January 26, 2022 
 

FIRST NATIONS SOVEREIGNTY: IMPLEMENTING CONSENT FOR MINING ON FIRST NATIONS LANDS  
 
BACKGROUNDER 
 
The purpose of this report is to provide First Nations with tools to guide the development and 
implementation of new ways for mining to occur on our lands. 
 
Existing provincial mining laws are antiquated relics of the past that are based on colonial era legislation. 
They are out of alignment with international Indigenous human rights standards. While we are aware 
that these laws may not change overnight, First Nations governments can nevertheless start developing 
and implementing ways of addressing mining in their territories based on First Nations law as envisaged 
in the Declaration of the Rights of Indigenous Peoples Act passed and proclaimed into law by the B.C. 
Legislature in 2019.  
 
The Declaration Act requires the Province to align all existing and future B.C. laws with the United 
Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). However, more than two years after 
The Declaration Act was passed, the Province has yet to take any action to start the process of aligning 
its’ mining laws. 
 
Against this background, the BC First Nation Energy and Mining Council, with the support and direction 
of the First Nation Leadership Council, has prepared this Report to assist First Nations governments as 
they consider how to renew and rebuild their authority and jurisdiction over their lands, and specifically, 
to support First Nations governing bodies in the exercise of sovereignty in advance of mining activities.  
 
While many First Nations in B.C. are not opposed to mining on their lands and recognize the economic 
benefits of jobs and revenue for their own people and the province as a whole, the B.C. government’s 
inaction on mining law reform is forcing First Nations communities to rely on the courts to uphold their 
rights and brings into question the B.C. governments claim that the province is a world-class mining 
jurisdiction, especially in the context of Environmental Social Governance that is the new policy 
requirement of financial institutions. 
 
The 25 recommendations set out in this Report aim to support First Nations governance over mining 
while the timing of the reform of the Province’s mining laws under the Declaration Act remains 
uncertain. A first step is for First Nations to exercise consent in alignment with the Declaration Act. The 
goal, therefore, is to chart a path for First Nations oversight of mining on First Nations lands.  
 

It is important to keep in mind that First Nations in what is now B.C. have always had sovereignty over 
their land despite the assertion of Crown sovereignty. First Nations title was never ceded, surrendered 
or released and still exists. First Nations identities are defined by our relationship with the land, our 
history as a place-based peoples, our reliance on the land for physical, spiritual and cultural survival and 
our sacred responsibilities to care for the land. 
 
The Declaration Act makes sovereignty of First Nations over our lands a “functional reality”. It provides a 
path of certainty for resource activities on First Nations land by the consistent application and exercise 
of Free, Prior and Informed Consent which is the cornerstone of UNDRIP and enshrined in B.C. law 
through the Declaration Act. 

https://www2.gov.bc.ca/gov/content/governments/indigenous-people/new-relationship/united-nations-declaration-on-the-rights-of-indigenous-peoples
https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-peoples.html
https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-indigenous-peoples.html
https://archive.news.gov.bc.ca/releases/news_releases_2020-2024/2021EMLI0016-000458.htm


Page 2 of 2 

 

 
Important goals for First Nations include honouring customs, exercising sovereignty, and revitalizing 
governance. Deciding whether to grant or withhold consent for mining projects on First Nations land is 
vital to achieving these goals.  
 
The exercise of authority by First Nations governments is not dependent on the consent of the Province. 
Individual governments will decide for themselves how to exercise it. First Nations throughout B.C. are 
re-affirming sovereignty through self-determination and self-government – and this includes making 
decisions to approve, permit and oversee mines based on First Nations laws.  
 
Some First Nations governments are developing mining regimes based on First Nations law and others 
have simply taken matters into their own hands to stop mining activities that they have not consented 
to. 
 
For example, in August last year the Nuxalk Nation on B.C.’s central coast issued an eviction notice 
Vancouver-based Juggernaut Exploration that had received two permits from the Province for 
exploratory work in the Nation’s territory without gaining consent from the community. 
 
The Tahltan Nation in northern B.C. has developed the capacity to conduct joint monitoring with the 
Province of mining projects in its territories and are negotiating consent agreements for some mining 
projects on its land. 
 
Similarly, in October last year the Stk’emlúpsemc te Secwepemc Nation in the central Okanagan signed a 
ground-breaking consent-based agreement with the New Gold mining for a major mine on the Nation’s 
land. 
 
With the prospect of the Woodfibre LNG project facility being developed on its land, the Squamish 
Nation whose territory is in the Lower Mainland and along the B.C. south coast, worked with legal and 
environmental consultants to develop the “Squamish Process”: an independent environmental review 
and decision-making process that is parallel to, but separate from, the BC Environmental Assessment Act 
process. 
 
The Nation issued two Environmental Assessment Certificates – one for the pipeline and one for the 
export facility – along with a set of environmental conditions specific to Squamish Nation values. These 
included substantial changes to project design, none of which would have been possible within the 
confines of the BC Environmental Assessment Act. 
 
The Squamish Process resulted in legally binding conditions for the proponent and the Nation has 
effectively become a regulator for the Woodfibre LNG project. 
 
These actions are demonstrations of First Nations sovereignty in action. 
 

http://www.nuxalk.net/
https://bc.ctvnews.ca/b-c-first-nation-gives-gold-mining-company-2-days-to-leave-nuxalk-territory-1.5549242
https://juggernautexploration.com/
https://tahltan.org/
https://news.gov.bc.ca/releases/2021IRR0029-001165
https://www.mybulkleylakesnow.com/49830/tahltan-nation-and-skeena-resources-partner-for-eskay-creek-mine-revitalization-project/
https://stkemlups.ca/
https://stkemlups.ca/wp-content/uploads/2021/10/SSN-Newsletter-October-2021.pdf
https://newgold.com/
https://woodfibrelng.ca/
https://www.squamish.net/
https://www.squamish.net/
https://www.pggroup.com/case-studies/first-nation-independent-environmental-assessment/
https://www2.gov.bc.ca/gov/content/environment/air-land-water/water/laws-rules/environmental-assessment-act

