
 
 
 
 
 

 
 
 
 
 
 

Submission 
 
 

Fraser Governance Review 
  
 

28 January 2016 
 
 
 
 
 

Submission by: 
Unions NSW  
Trades Hall Building 
Level 3, 4 Goulburn Street 
Sydney NSW 2000 
Telephone: 02 9881 5999 
Fax: 02 9261 3505 
Contact: Emma Maiden 
Email: emaiden@unionsnsw.org.au 



2 Unions NSW Submission to the Fraser Governance Review 

 

Introduction 

1. Unions NSW is the peak body for trade unions and union members in NSW. It 

has over 65 affiliated unions and trades and labour councils representing 

approximately 600 000 workers across NSW.   

2. Our union affiliates cover the spectrum of the workforce, stretching from workers 

in finance to footwear and construction to communications.  

3. Superannuation is an important issue for unions and union members. 

4. In fact, it was an ACTU campaign for universal super, begun in 1984, that 

resulted in the rapid spread of occupational superannuation and ultimately the 

superannuation guarantee legislation. 

5. We welcome the opportunity to make a submission to the Fraser Governance 

Review (“the Review”). 

6. Unions NSW supports a strong superannuation system so working Australians 

can provide themselves with a retirement income that is sufficient to meet their 

needs. 

7. We have not endeavoured to address every Question and Issue identified in the 

Review, but have confined our contribution to those matters of greatest interest to 

our affiliates and their members.  

8. Unions NSW would be pleased to discuss these matters in person or provide 

further information if required. 

Question 1: In broad terms what should be the hallmarks of good governance 

for superannuation funds operating in Australia and how might performance 

against such standards be assessed and monitored? 

1.1. Can international experiences/studies provide any insights relevant to 

assessing current Australian practices? 

1.2. Should not-for-profit funds be viewed any differently from other categories 

of funds in terms of governance requirements/practices? 

9. Unions NSW supports proper governance structures for superannuation funds. 

However we reject that industry superannuation funds have fallen short in relation 

to governance and submit there is no evidence to support such an assertion. 



3 Unions NSW Submission to the Fraser Governance Review 

 

10. The evidence shows that the returns to members from industry superannuation 

funds have outperformed retail super funds – typically run by banks – over the 

past 16 years by an average of 2.3% per year according to the regulator, APRA. 

Similarly, according to independent ratings agency SuperRatings industry funds 

have outperformed retail funds over 1,3,5,7 and 10 years. 

11. Unions NSW also does not support the alignment of not-for-profit superannuation 

governance with corporate governance.  

12. Industry superannuation funds, are more akin to mutuals or the not for profit 

sector than the corporate sector.  

13. Corporate governance standards are more expensive to administer, thereby 

increasing costs to members and reducing returns to members. 

14. Unions NSW submits that the main probity issue regarding superannuation 

practices in recent years has been the conflict of interest by financial advisers.  

15. The introduction of the Future of Financial Advice (FoFA) reforms, which came 

into effect in mid-2012, put an end to this conflict and were one of the best 

changes to the superannuation system in recent years (along with the move to 

increase contributions to 12%).  

16. These reforms meant financial advisers could no longer be paid fees and had to 

put the best interests of their client ahead of their own. Prior to these changes 

financial advisers could give advice that minimised the retirement incomes of 

workers, but maximised the kickbacks to advisers. Any return to such a system 

must be strongly resisted.  

17. In the absence of any identified fault with the governance of superannuation 

funds, other than that corrected by FoFA, Unions NSW supports the retention of 

the current system of regulation.  

Question 2: In considering the general case for requiring super funds to have a 

number of independents on their boards various issues arise, including: 

2.1. How "independence" is best defined; 

2.2. The appropriate number of independents for particular funds and how this 

number should be determined and the timeframe over which it might be 

implemented; 
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2.3. Current practices among different groups of super funds in Australia and 

the perceived (and actual) strengths and weaknesses of those practices; 

2.4. Any findings of overseas studies which might have examined the impact 

of similar requirements in respect of board composition; and 

2.5. Possible implications of 2.3 and 2.4 for the governance of boards of not-

for-profit funds in Australia. 

18. The industry superannuation model was built on the idea of joint trusteeship 

between representatives of employees and employers, hence the model of equal 

employee and employer directors.  

19. Generally it is representative organisations (such as unions and employer 

organisations) that appoint directors of industry superannuation funds. The exact 

processes vary for different funds. Sometimes an election is carried out to select 

the representative or perhaps expressions of interest are sought or other 

mechanisms utilised. The process is best decided by the fund itself. 

20. However, no matter what the process, the person appointed has a fiduciary 

obligation to put the interests of the members of the superannuation fund ahead 

of their own, or indeed the organisation that appointed them.  

21. This must be the central feature of any definition of independence. Being 

beholden to no one and acting only in the interests of the fund’s members. 

22. APRA requirements for boards of banking and insurance entities to have a 

majority of independent directors, are no golden standard. Unions NSW notes 

that the boards of banks and insurance companies act to maximise the return to 

shareholders. They are not required to, and frequently do not, act in the best 

interests of their clients (the bank and insurance customers). This is completely 

different to industry superannuation fund trustees. They act in the best interests 

of their members, who are in effect the clients.  

23. See for example, the recently reported practices of BT, Colonial, ANZ Wealth and 

MLC to invest their customers’ cash with their respective parent banks.1 

24. The decision to place this cash in-house, rather than shop around for the best 

returns, cost investors a potentially higher return and added risk in the form of an 

                                                 
1
 Trustee seeks inquiry into low-interest deals by Michael West, Sydney Morning Herald, 23/12/13 
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absence of diversification of investments. In one example cited, a cash funds is 

producing a return of 1.38 per cent, well below the Reserve Bank cash rate of 2.5 

per cent and the inflation rate of 2.2 per cent.2 

25. The current trustee system ensures trustees are independent because of the 

fiduciary obligation.  

26. Any definition of independence should recognise this fact. 

27. Unions NSW would oppose any definition of independent that listed the following 

factors as precluding a director from being independent: 

 Being a member of a union or employer organisation that appoints 

trustees; or 

 Being employed by a union or employer organisation that appoints 

trustees. 

28. Unions NSW would support the inclusion of the following factors as precluding a 

director from being independent: 

 Being employed or previously employed by the superannuation fund within 

the preceding 5 years; 

 Being employed or previously employed by a service provider to 

superannuation funds (such as asset consultants, administrators, 

investment advisers, investment managers) within the preceding 5 years; 

or 

 Being a member of the fund with a substantial fund balance. 

Question 3: Similar issues arise in relation to any mandatory requirement for 

not-for-profit funds to have an independent Chair, including: 

3.1. Current practices among different groups of super funds in Australia and 

the perceived (and actual) strengths and weaknesses of those practices; 

3.2. Any findings of overseas studies which might have examined the impact 

of a similar requirement in respect of an independent Chair; and 

                                                 
2
 Ibid. 
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3.3. In what circumstances would it be appropriate to appoint an independent 

Chair, and what procedures and implementation timeframe would be 

appropriate; and 

3.4. Possible implications of 3.3 for the governance of boards of not-for-profit 

funds in Australia. 

29. Unions NSW submits that this is a matter for the boards themselves, not 

regulation. Currently superannuation boards have a mixture of so-called 

“independent” and internal chairs. Of course, a chair sourced from the board itself 

is still independent due to their fiduciary obligations.  

30. Unions NSW would note there is no evidence to support the idea that one model 

of sourcing the board chair results in better outcomes for members than another.  

31. To mandate a requirement for so-called “independent” chairs would also lead to 

significant disruption to the functions of a number of superannuation boards as 

they scrambled to find a new chair. It would also increase costs as internally 

sourced chairs tend to be much lower paid than ones sourced externally. The 

cost of the recruitment process for an external chair is also significant. 

Question 4: In the light of the views expressed in comments/submissions from 

interested parties, and in a proposed round of consultations with major 

stakeholders, the Review Team will consider the feasibility and nature of a 

Governance Code for not-for-profit funds which will seek to encapsulate both 

the positive elements of the existing arrangements and procedures for 

increased representation of independents where this could be expected to 

enhance the interests of fund members. The preparation of such a Code would 

require a careful review of the details of existing governance arrangements, 

with some modifications here and there. Relevant issues include: 

4.1. The nature and status of funds' commitments to such a Code, and 

procedures for handling any breaches; 

4.2. An appropriate definition of independence; 
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4.3. The permissible number of independents (which could be set as a 

maximum), and the timeframes for making appointments (again some 

flexibility might be appropriate); 

4.4. The broad rationale for seeking to appoint independents, and the 

mechanics of identifying and selecting them; 

4.5. The kinds of circumstances (and related procedures) leading to the 

appointment of an independent Chair of a not-for-profit fund; and 

4.6. Suitable arrangements for handling conflicts of interest; related party 

transactions; relevant disclosures, including numbers of independents, their 

backgrounds, genders and salaries; and so on.  

32. Unions NSW reiterates its previous submissions and its opposition to mandating 

changes to the composition of superannuation boards.  

33. Should the Review persist with mandating so-called “independent” board 

members, Unions NSW submits the method of appointment should be as follows: 

 the Board should establish the desired skills and experience required by 

the “independent”; 

 the appointing organisations (generally unions or employer associations) 

should then nominate independents for the boards consideration that meet 

the desired skills and experience; and 

 the “independent” will be chosen from those nominations by a 2/3 majority 

vote of the board. 

34. Unions NSW submits the appointment method for so-called “independent” board 

members need not be aligned for all appointments and should have a 

considerable implementation time in order to minimise disruption and loss of 

corporate knowledge and experience. 

35. There is wide variation in the way directors are currently appointed. Unions NSW 

would again note there is no evidence to support the idea that one model of 

appointment results in better outcomes for members than another. In fact, if 

anything, given the superior returns of industry funds over the years it could be 

argued the common method of appointment used by industry funds (appointment 

by unions and employer associations) is to be preferred.  
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36. Unions NSW rejects that the current model of appointment of board directors 

leads to greater conflicts of interest. 

37. On the contrary, Unions NSW submits that moving to a system of so-called 

“independents” could lead to a proliferation of superannuation insiders gaining 

seats on superannuation boards. These people will have far greater exposure to 

service providers and other players in the superannuation industry and therefore 

are more likely to have conflicts of interest. 

38. New measures to manage conflicts of interest came into operation from 1 July 

2013. Unions NSW believes these measures, together with the fiduciary 

obligation currently legislated, are appropriate. 

 


