
 

 

BEFORE THE INDUSTRIAL RELATIONS COMMISSION OF NEW SOUTH WALES 

AWARD REVIEW - SECTION 19 OF THE INDUSTRIAL RELATIONS ACT 1996 (NSW)  

 

UNIONS NSW - SUBMISSIONS IN REPLY 
 

 

1. Unions NSW opposes the Industrial Relations Secretary’s  (“the Secretary”) 

submission that seeks to include ‘no extra claims’ (“NEC”) provisions in Awards as 

part of the s 19 Award Review process for the following reasons: 

i. The legislative framework for s 19 Award Reviews does not provide 

for the inclusion of NEC provisions; 

ii. All Awards are consistent with all relevant legislative requirements for 

their valid operation;  

iii. The current legislative and regulatory frameworks make the inclusion 

of an NEC provision superfluous and redundant; and 

iv. The meaning of modern awards advanced by the Secretary’s 

submission in this matter is not supported by a proper reading of s 19 

of the Industrial Relations Act 1996 and has no basis in any authorities 

advanced in support of the Secretary’s submission.  

 

2. The Industrial Relations Act 1996 (“the Act”) provides a distinct and specific process 

for the conduct of Reviews falling within the scope of s 19. It is our submission that 

the distinct and specific processes outlined within the section derive from the 

purposes of s 19, which must be distinguished from those sections of the Act which 

provide for variations and changes to Awards of the kind sought by the Secretary.  

 



 

Characteristics of s 17 and s 19 for the Varying of Awards 

3. Unions NSW submits that: 

i.  ss 19(3)-(4) of the Act establishes clear and enumerated matters 

which the Commission must take into account in the review of Awards; 

ii. the clause sought to be included in the Awards under Review in this 

matter, does not fall within the enumerated matters of the legislation;  

iii. the matters sought to be included by the Secretary in the Awards 

under Review properly fall within the scope of matters subject to s 10 

and s 17 of the Act; and 

iv. In Principles for Review of Awards 1998 [85 Industrial Reports 38] the 

Full Bench of the Industrial Relations Commission drew attention to 

the importance of distinguishing between the obligations and 

responsibilities of the Commission in s 19 Reviews, and those matters 

which fall properly within the scope of s 10 and s 17 of the Act stating: 

“..the review process established by s19 of the Act gives the 
Commission a particular role in reviewing Awards which is different to 
the opportunity which parties to the Awards are given, by [ss10 and 
17] the other sections mentioned….Care must be taken…to ensure 
those two processes are not confused”
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4. Unions NSW rejects the proposition that NEC provisions can be added to Awards by 

way of the s 19 Award Review process. 

 

5. The provisions sought to be included by the Secretary in the current s 19 Award 

Review have been the subject of bargaining and arbitration as part of the processes 

for Award creation and Award variation provided for in ss 10 and 17 of the Act prior to 

the amendment by the NSW Government to the Act including the insertion of s 146C 

and the making of the Industrial Relations (Public Sector Conditions of Employment) 

Regulation 2014 (NSW)2. 

 

                                                           
1
ibid at 44 

2
 For example see Roads and Maritime Services Division of the Government Service of New South Wales - 

Consolidated Salaried Employees Award 2013 (No 2) [2014] NSWIRComm 32 



 

6. NEC provisions have also subsequently been the subject of bargaining and 

arbitration. Neither the amendment to the Act nor the accompanying Regulation 

requires that NEC provisions must be included in Awards. They do not refer to the 

conduct of s 19 Reviews, and nor do they act to vary, restrict or otherwise alter, the 

settled jurisprudence for the conduct of s19 Reviews. 

 

Discretion Available to the Commission 

7. The Full Bench made the following observation in relation to its powers to alter or 

otherwise vary the Awards before it for review: 

“..the Commission is not given a general discretion in s 19 to insert into an award 
being reviewed any other conditions which the Commission might consider a 
“modern” award should contain. The review directed by s 19 concerns the provisions 
of existing Awards. 
 
….the Commission is not at liberty to insert into Awards other conditions not already 
contained therein. If award parties wish to advance such matters they must, in our 
view, utilise the other provisions of the Act to which we have referred”
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8. The observation concerning the discretion of the Commission to alter or vary Awards 

under review was made in relation to submissions made by various parties to the 

proceedings concerning the discretion permitted by s 19 to deal with ‘omissions’ from 

the award(s) under review. In considering this discretion the Full Bench referred to 

the matters which are specified to be considered by any review where they are 

omitted. These matters include, inter alia, part time work, casual work and job 

sharing arrangements.4  

 

9. None of the matters referred to in the decision include the provisions sought by the 

Secretary in this matter. 
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10. It is open to the Secretary to make applications for the inclusion of the provisions 

sought in this matter pursuant to the provisions of s 17 of the Industrial Relations Act 

1996 (NSW). 

 

11. It is Unions NSW’s submission that it would be contrary to the Principles established 

for the conduct of s 19 reviews for the Commission to include a NEC provision in 

Awards as sought in this matter. Unions NSW submits the Commission would be 

acting outside the authority conferred by the Full Bench for the conduct of s 19 

reviews, if it were to consider the inclusion of NEC provisions as part of the s 19 

Award Review Process (see In Principles for Review of Awards 1998 [85 Industrial 

Reports 38]) 

 

Obligations Arising from s 146C 

12. Unions NSW notes the statements set out at paras [11] – [13] of the Secretary’s 

submission. Unions NSW rejects the proposition that these are facts which should 

give weight to the argument put forward by the Secretary and outline our reasons as 

follows. 

 

13. In our submission, the Commission is obliged to ensure that Awards are made 

consistent with the current statutory framework, including s 146C of Act (NSW) and 

the terms of Industrial Relations (Public Sector Conditions of Employment) 

Regulation 2014 (NSW). 

 

14. s 6(d) of the Industrial Relations (Public Sector Conditions of Employment) 

Regulation 2014 (NSW) relevantly provides: 

6 Other policies 
[...] 
(d) Awards and orders are to resolve all issues the subject of the proceedings (and 
not reserve leave for a matter to be dealt with at a later time or allow extra claims to 



 

be made during the term of the award or order). However, this does not prevent 
variations made with the agreement of the relevant parties. 
[...] 

 
 

15. None of the Awards subject to this proceeding are inconsistent with s 146C of the 

Industrial Relations Act 1996 (NSW) and the terms of the Industrial Relations (Public 

Sector Conditions of Employment) Regulation 2014 (NSW).  

 

16. An Award does not require the inclusion of an NEC provision to be valid (see PSA v 

Roads and Maritime Services [2015] NSWIRComm 16 [45]). 

 

17. It is our submission that all the Awards subject to this review are consistent with all 

relevant legislation for their valid operation (subject to the s 19 review) 

notwithstanding the fact that they do not contain NEC provisions. 

 

The merits of including NEC provisions as part of the s 19 Review Process 

18. In addition to the arguments outlined above regarding the discretionary powers 

available to the Commission under the s 19 Review Process, Unions NSW is of the 

opinion that the insertion of NEC provisions into Awards does not serve to modernise 

Awards.  

 

19. The current legislative and regulatory framework establishes that Awards may not be 

varied during their term other than by the consent of both parties.5 

 

20. In our submission, these provisions render the inclusion of NEC provisions nugatory. 

Such provisions would, if included as a result of this review, only serve to add 

redundant words to Awards and detract from the clarity and purposes of the 

documents.  
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21. s 19(3)(f) of the Industrial Relations Act 1996 (NSW) relevantly provides: 

  
[...] 
(3) The Commission must take account of the following matters in the review of 
Awards: 
[...] 
(f) any obsolete provisions or unnecessary technicalities in the Awards and the ease 
of understanding of the Awards, 
[...] 

 
 

22. The inclusion of NEC provisions would serve to add unnecessary technicality to the 

Awards. The provision is unnecessary because the current legislative framework 

already deals with both the substantive basis and intended operation of an NEC 

provision as determined by a full bench of the Commission in PSA v Roads and 

Maritime Services [2015] NSWIRComm 16. 

  

23. The relevant parties to the Awards in question are aware of the operation of s 146C 

of the Industrial Relations Act 1996 (NSW) and s 6(d) of the Industrial Relations 

(Public Sector Conditions of Employment) Regulation 2014 (NSW). Many of the 

parties to these Awards were also parties to the challenge to the validity of these 

amendments to the NSW industrial relations framework considered by the High Court 

in 20116. The inclusion of NEC provisions in Awards will have no practical effect in 

raising awareness amongst the parties of the settled nature of the Awards. 
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Consideration of authorities relied upon by applicant 

24. The merit of including an NEC provision within the current legislative framework is 

not supported by any authorities referred to in the Secretary’s submission. 

 

25. The Secretary primarily relies on two authorities in support of their claim that the 

inclusion of NEC provisions are “valuable” - The PSA v Roads and Maritime Services 

[2015] NSWIRComm 16 (“The RMS Case”) and Crown Employees (Teachers in 

Schools and Related Employees) Salaries and Conditions Award and Crown 

Employees (Teachers in TAFE and Related Employees) Salaries and Conditions 

Award [2008] NSWIRComm 209 (4 November 2008) (“The Teachers Case”). 

 

26. The RMS Case is an appeal from an earlier decision made by Staff J regarding the 

insertion of NEC provisions into the Roads And Maritime Services Division of the 

Government Service of New South Wales - Consolidated Salaried Employees Award 

2013. At [42] The Full Bench observed that Staff J had, in the first instance, referred 

to the decision contained in The Teachers’ Case. 

 

27. This authority in and of itself adds no weight to the Industrial Relations Secretary’s 

claim that NEC Provisions are ‘valuable’. It merely recognises that Staff J supplied 

reasons for his decision in the first instance.  

 

28. The Full Bench did not re-examine the merit of the reasons advanced by Staff J in 

the earlier matter. In order to properly understand the reasoning advanced by Staff J 

in the earlier matter, it is necessary to examine the decision in The Teachers Case. 

 

29.  The applicant in the Teachers Case sought an expedited hearing for a wage claim 

during the nominal life of an Award which already contained an NEC provision. The 



 

matter was fully litigated prior to the amendments made to the Industrial Relations 

Act 1996, namely the inclusion of s 146C and the creation of the Industrial Relations 

(Public Sector Conditions of Employment) Regulation 2014 (NSW). 

 

30. In his judgment, Crown Employees (Teachers in Schools and Related Employees) 

Salaries and Conditions Award and Crown Employees (Teachers in TAFE and 

Related Employees) Salaries and Conditions Award [2008] NSWIRComm 209 (4 

November 2008), Boland J, President expressed his views on the value of NEC 

provisions at [15]-[16] in the following terms: 

“We would observe that no extra claims undertakings were adopted in the early 
1980s in the federal Metal Industry Award 1971, as a device to prevent further award, 
but particularly over award, claims being made for an agreed period. Such 
undertakings have become a standard feature of wage fixing arrangements both at 
the federal and State level, especially through the mechanism of wage fixing 
principles. Commendably, employees, unions and employers have regarded their 
commitments to make no extra claims during the life of an award or agreement as 
solemn undertakings and rarely have they been breached. The commitments have 
been regarded as morally, as well as legally binding.  
 
The purpose of no further claims commitments is to ensure certainty during the life of 
the relevant industrial instrument. That is to say, all matters agreed or arbitrated upon 
represented a settled arrangement for the term of the award or agreement. 
Depending on the terms of the commitment, employers could plan and act on the 
basis that during the life of the award or agreement, they would not incur any 
additional labour costs or industrial action in support of extra claims, nor would they 
be required to divert resources to dealing with such claims. Employees and their 
unions would not face claims to cut wages or alter to their detriment employment 
conditions prescribed by the award or agreement.” 

 

31. It is clear in context that his Honour was referring to the value of not permitting 

additional claims during the life of an award (which is now legislatively required) and 

not to the value of NEC provisions in Awards per se. 

 

32. At the time of the decision in the Teachers Case, in 2008 neither s 146C of the Act, 

nor the Public Sector Regulation had been made. Thus assurance of the terms of an 

award during its life, were only able to be assured via the insertion of a ‘No Extra 

Claims’ provision. This may be contrasted with the contemporary legislative and 

regulatory environment which requires all matters in an Award to be settled before 

the Award is made. 

 



 

33. There are no authorities on which to rely to support the Secretary’s submission that 

the insertion of NEC provisions in the Awards under review would ‘modernise’ them. 

Authority for the meaning of ‘modernise’ in the context of the s 19 award review 

process has been provided by the Full Bench. 

“‘Modernise’ is not a defined term but is a word which is used with its ordinary 
meaning, to be understood within its statutory context as comprehending both 
bringing the award up to date and making it contemporary” 
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34. Unions NSW submits that the statutory context of these proceedings includes the 

Decision of the Full Bench in relation to the conduct and purposes of s 19 Reviews, 

as well as the operation and effect of s 146C of the Industrial Relations Act 1996 

(NSW) and the Industrial Relations (Public Sector Conditions of Employment) 

Regulation 2011 (NSW). 

 

Distinguishing between Modernising Awards and Award Modernisation 

35. The Secretary’s submission in relation to ‘modernise’ either deliberately or 

inadvertently confuses the very different purposes and operations established by the 

Fair Work Act 2009, for award modernisation processes with the regime established 

by the NSW Industrial Relations Commission for the periodic review of the Awards 

under its jurisdiction. 

 

36. Unions NSW submits that it is neither appropriate nor supported by any authority that 

these two distinct and jurisdictionally specific, processes can be conflated in support 

of the Secretary’s argument for the inclusion of an NEC. 
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37. Modernising Awards in the context of s 19 reviews undertaken pursuant to the NSW 

Industrial Relations Act 1996 must be properly distinguished from the federal award 

modernisation process which was initially undertaken pursuant to amendments to the 

then Workplace Relations Act 1996 (Cth) (“WR Act”). 

 

38. The federal award modernisation process was undertaken pursuant to various 

amendments to the WR Act in 20088, and its stated aim and purposes included, inter 

alia the simplification and rationalisation of numerous federal Awards. The process 

and its rationale was based in the very different history of award making and variation 

in the federal jurisdiction.9 

 

39. This history derives in part from the different constitutional basis for award making 

and variation between NSW and the Commonwealth, and the consequential 

differences in processes and purposes as between the two jurisdictions. 

 

40. The consequential differences include but are not limited to, the provisions of s 19 in 

the Act, which have no direct counterpart in the federal legislative schema.  

 

41. In our respectful submission, it is neither appropriate nor permitted by any authority, 

to conflate these two distinct and jurisdictionally specific, processes. 
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Summary of reasons and grounds for the Unions NSW Submission 

42. Unions NSW opposes the inclusion of NEC provisions through the s 19 Award 

Review process for the following reasons: 

i. The appropriate process for the Secretary to seek to have NEC 

provisions included in Awards is via s 17 of the Act and thus this 

necessarily excludes these provisions from being added under the s 

19 Award Review Process; 

 

ii. All the Awards subject to this proceeding are consistent with the 

current legislative framework; 

 

iii. The current legislative and regulatory framework makes the inclusion 

of NEC provisions superfluous and redundant; 

 

iv. The insertion of NEC provisions are contrary to s 19(3)(f) of the 

Industrial Relations Act 1996 (NSW) as it involves the addition of an 

unnecessary technicalities to the Award; 

 

v. The merit of including an NEC provision within the context of the 

current legislative framework is not supported by any authorities; and 

 

vi. For any other reasons the Commission considers appropriate. 

 

43. Unions NSW believes that the Commission should reject the submission of the 

Secretary and that the Secretary should be advised of their ability to seek to have 

these provisions included by way of a s 17 variation. 

 


