PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA

Final report

Joint Select Committee on Constitutional Recognition relating to Aboriginal
and Torres Strait Islander Peoples

November 2018
CANBERRA



© Commonwealth of Australia
ISBN 9781-743669259 (Printed Version)
ISBN 9781-74366926-6 (HTML Version)

This work is licensed under the Creative Commons Attribution -
NonCommercial -NoDerivs 3.0 Australia License.

(0 OOO

= MG MDD

The details of this licence are available on the Creative Commons website:
http://creativecommons.org/licenses/by -nc-nd/3.0/au/.


http://creativecommons.org/licenses/by-nc-nd/3.0/au/
http://creativecommons.org/licenses/by-nc-nd/3.0/au/

Contents

FOTEWOIT ...ttt e e st e eeme e e e s e et e e e s nnn e e e eenr e e e s vii

Membership of the COMMILIEE ..........vueiiiiiii e e e e e ee e Xi

Resolution of @PPOINIMENT .......oiiiiiiiiie e s b eeereee e Xiii

LiSt Of reCOMMENUALIONS .....coiiiiiiiiiiie ittt e e e aabeeeenser e e e e XVil
The Report

1 INEFOTUCTION ..ttt eemr e e e e e e r e e e e e s emmme e e e e e 1

ApPProach to the INQUINY .....ooeeeiiiiie e e e e e e e e e e e e aanene e 1

ConduCt Of the INQUITY ..oooiiieeeee et smee e 2

Structure of the final FEPOIT ....oooiiiei e 3

TRE VOICE. ...t 3

Other matters raised in the Statement from the Heart ..............ccccoviiiiiieeenn. 4

YN To) (= o] g F= T Vo [0 T Vo [ 4

2 Designing a First NationS VOICE ........cooiiiiiiiiiiiiiiie et 7

Overview Of the PropOSaAl .......coiii i e ee e e ——- 7

Summary of findings from the interim report: principles, models and questions ....... 9

Summary of principles taking into account evidence at the interim and final

=T 010 £ PP 10

Further evidence on a First Nations VOICE...........ccouiiiiiiiiiiiiiieeniiecee e 10
Continued support for the CONCEPL ......cooeiiiiiiiiiiiieeee e 11
Structure and MEMDBErSRIP ....oooviiiiiii e 13
FUuNCtion and OPEeration ...........cooiuiiiiiiiiiiiie e e e e eeeeeeeas 24



Examples Of adViSOry StrUCIUIES .......cooiiiiiiiiiiiiiiieiee et e e e e e eee e 37
Victorian Aboriginal Representative Body .............coooveiiivivvieenn s 38
Empowered COMMUNITIES ....vvviiiiiiiiieeeeeec e e e 41

Other proposSed SITUCIUMES .........ceiiiiiiiiiiiieeiriceereiiiee e smees e e e enennee e A
Pama FULUIES. ...ttt 44
Proposal for a Torres Strait Regional ASsembly..........cccceeiiiiiiiiicene e, a7
Proposal for recognising local Indige nous bodies.........cccccvveveeeeiiiiiiccecinnnen, 50
Proposal made by the Indigenous Peoples Organisation...............ccccvvvveene. 52

A ProCeESS Of COUBSIGN.......evieiiieeiiiiiei ettt rmee et e e st e e e e s smeeeen 53

Aboriginal and Torres Strait Islander peoples working with Government

should determine the detail of a First Nations Voice ............cccccceeennee 54

Suggested approaches to COHESION ........covvviiiieieriiiiiieeeiee e 58
Evidence on previous consultation Pro CESSES........covvvviiieeiiiiiiieesieeee e eniinns 64
COMMILLEE COMMIENT ...eiiiiiiiiiiie et erre e e e e s s e renee e e s 74
Providing a legal form for a First Nations VOICE  ........cevvevvviiiiiivviiniiennneeeennn. 79
Why constitutionalise a First Nations VOICE ........ccceiviiiiiiiiiiiiiiieee e 80
A constitutional provision to enshrine a First Nations VoiCe ........cccccccceeeiiiniiieeceeennn, 86
Constitutional provis ions dealing with local VOICeS ..........ccocviiiiiiiiiiiinninnn. 86
Constitutional provisions dealing with national voices ..........cccccceeiviiiiiienae, 88

Hybrid constitutional ProViSIONS .........coocuiiiiiiiiiiiiiree e 92
Themes in the drafting ..o e e 4

Broad design issues to be resolved..............oorviiiiiiiic e, 96
Conventions to finalise a constitutional provision ...........cccccoecvviieeiiiccen e 99

A process to implement a First Nations VOICE ...........ccoeiiiiiiiiiiiee e 102
Commencing with a referendum ..........ccociiiiiiii e 102
Commencing With 1egiSIation ................eueiiiiiiiiiiiaiiii e 109
COMMITEE COMMEBNT ...ttt e e ee e 115
Other proposals for constitutional change ...............ccco oo, 121

Repeal Of SECHION 25... ...ttt e e e e e e e e e e e aeeas 121



Consideration of SECION SL(XXVI) ..eeeeeiiiiiiiiiiiiiiitt e e ee e bbb 124
Repealing SECHION BL(XXVI)..uuriiiiiiiieeeee e e e i sscmer e eeee e 125
Amendment of SECHION SL(XXVI) .evvvvviieieeeeeii i e e 127
Replacement of SECHION SL(KVI) ..oocvvveieeeiiiiiiiieeeieeere e 129

Extra-constitutional declaration of recognition ............cccceeeeiiiiiiieesieee e 132
Uphold & Recognise proposal for a declaration of recognition .................... 134

COMMILEEE COMIMENT ...t e e e s e e s snr e e smne e 136

Other issues raised by the Statement from the Heart ............cccccoeiiiiiiincee 137

1] (oo 18 L1 i o] o I PP PPPP 137

311 WEOOGET x Dwll.ws.,. EQEUUEUE.Z oo 138
Makar rata COMMISSION ......ccciiiiiiiiiiei ittt et eeeer e s 141

AGreement MaKING .......eeiiiiiiii e e e 143
State and regional agreement Making ...........cccuueeeeriiiiiieeeieeee e 144
State and territory treaty PrOCESSES....cciviieeiiiiieeeeiiit e e e e e e eeeeeeaeees 148

COMMILLEE COMMIENT ...eeiiiiiiiiiie ettt e e e e e senee s 158

TrUth tIlING e 159

1] (oo [U Lot i o] o IO PP PRTPSPPPP 159

The importance of truth -telliNg ...........ooviiiiiii e 160

ONngoing iIMpact Of PASt ACHIONS ........eiiiiiiiiiii e 162
Current truth -telling practices in local communities ........cccccccveeeeiiiiiiniceen. 164

1V = o] o1 o T o111 (o Y/ 169

Commemorations and healing ............oooviiiiiiii e 170

Suggested approaches totruth -telling ..........cceveeiiiiiiiiiice e 171
Local, regional and national ProCESSES........ccceiiiiiiiiieiiiiiieeiiieee e 172
Truth -telling iN SCNOOIS .......uiiiiiiiiii e 175

A place of SIGNIfICANCE .......coiiiiiiii e 176

Oral history as a form of truth -telling ..., 179

1070] 01 (11 (=T o I g1 o] VPRSPPI 181

COMMIEEE COMMEBNLE ..eeeeie ettt et e e e et e e e eeeeema e e e e e saaeeeeanree s reeneeean 184



vi

Add itional comments - Senator Amanda StOKET ...........cccuvvvvieiiieiiiicce e 187
Minority report - The Australian Greens ...........ccccoiiiiiiiiiiiimesiiieeeee e 193
Appendix A. List Of SUDMISSIONS  .....uuieiiiiiiciicc v eeer e 199
Appendix B. List of hearings ... 219

Appendix C. List of previous recommendationS  ..........ccccvvvrreieeerrniccee e 239



Foreword

The Statement from the Headelivered at Uluru last May contains the aspirational
statement:

We seek constitutional reforms to empower our people and take a rightful place
in our own country. When we have power over our destiny our children will
flourish. They will walk in two worlds and their culture will be a gift to their
country.

The idea of constitutional recognition has a deep emotional pull.

It is part of a broader project of reconciliation and recognition of the unique status
of Aboriginal and Torres Strait Islander peoples in our nation.

We have kept the inspiration of the Statement from the Heaand our shared
personal commitments to support and achieve constituti onal recognition at the
forefront of our minds while co -chairing this Committee.

We have set significant differences aside and worked together to focus on what we
might achieve in this Committee.

Beyond the poetry of the Statement from the Heais the prose of political reality |
the need to ensure that our recommendations provide for a form of constitutional
recognition that is legitimate and acceptable to Aboriginal and Torres Strait
Islander peoples as well as our parliamentary colleagues across thespectrum,
and ultimately to the Australian people.

Although the Joint Select Committee on Constitutional Recognition relating to
Aboriginal and Torres Strait Islander peoples was asked to consider the work of
the Expert Panel, the former Joint Select Committee the Statement from the Heart
and the Referendum Council, the Statement from the Heawtas a major turning
point in the debate.
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Not only did it bring a new element, The Voice, into the debate but it rejected
much that had gone before in terms of proposals for constitutional recognition.

The rejection of all previous proposals was a shame because there were previous
proposals which would command broad political support; but we acknowledge
that at Uluru they seem to have been taken off the table.

At the centre of the Statement from the Heai$ The Voice. The Voice is the matter on
which we have focused most of the efforts of this Committee.

The recommendations of this report build on the work of the interim report of this
Committee. We raised questions in that report, to which there were some
responses, but not as many as we hoped.

In the interim report we flagged that the next step would be co-design of The Voice
involving:
...a process of deep consultations between the Australian Government and
Aboriginal and Torres Strait Islander peoples in every community across the

country, in order to ensure that the detail of The Voice and related proposals
are authentic for each community across Australia.

That is what we promised and that is what we have delivered in this final report.

Since the interim report a division of opinion has emerged as to the political tactics
that should be used to achieve constitutional recognition.

Some have argued that there should be a referendum passed as the first step.
Others consider that legislation should be developed to establish The Voice by an
Act of Parliament and, once that is done, the Government should proceed to a
referendum to entrench the guarantee of The Voice in the Constitution.

Others have argued for an extended process to educate the public before either
legislation or referendum. Lawyers have provided various models and have taken
positions on one side or another.

But these are just matters of political tactics.

The key point of this report is that Th e Voice should become a reality, that it will be
co-designed with government by Aboriginal and Torres Strait Islander peoples for
Aboriginal and Torres Strait Islander peoples right across the nation.

After the design process is complete the legal form of The Voice can then be
worked out. It will be easier to work out the legal form The Voice should take once
there is clarity on what The Voice looks like.



Leaving aside any questions of the need to build further political consensus, it is
difficult to proceed to referendum today on The Voice when this Committee has
received no fewer than 18 different versions of constitutional amendments which
might be put at a referendum.

Our political judgements as to the best approach may differ. However, we fully
understand that to succeed a referendum must be passed by a majority of the
Australian people and a majority of people in a majority of states. This is a high
bar| achieved on only eight occasions in the last 117 years and never without
strong bipartisan support.

The Co-Chairs come from different political party perspectives and have been
working to seek common ground.

Senator Dodson comes to the work of this Committee from the Australian Labor
Party which has committed to the establishment of The Voice and to taking it to the
people in a referendum. His party has also committed to a Makaratta Commission
for truth -telling and agreement making.

Mr Leeser comes to thework of this Committee from the Liberal and National

Party Coalition Government, which, while supporting constitutional recognition
has expressed concerns over the role and function of a Voice to the Federal
Parliament instead preferring the establishment of local bodies in the first instance.

Both of us have worked to find a shared, agreed position on what could be possible
for the major parties to agree and which could gain the support of the Federal
Parliament, including the cross-benches.

The commitment to a Voice, and the commitment to co-design of that Voice are
significant steps for the Parliament to discuss and consider. They are significant
steps towards a bipartisan and agreed approach to advancing the cause of
constitutional recognition.

Finally, since the interim report the Committee has heard significant evidence
about truth -telling, a matter raised in the Statement from the Heart

We believe there is a strong desire among all Australians to know more about the
history, traditions and culture of Aboriginal and Torres Strait Islander peoples and
their contact with other Australians both good and bad. A fuller understanding of
our history including the relationship between Black and White Australia will lead

to a more reconciled nation. We have made some recommendations about how this
might be achieved.

On behalf of the Committee, we would like to acknowledge and thank everyone
who has worked with us including those who made submissions and gave
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evidence. In particular we would like to thank the Committee Secretariat for their
work on the report as well as Kevin Keeffe and Philippa Englund from our offices
for their support.

We commend the report to the Parliament.

Senator Patrick Dodson Mr Julian Leeser MP
Co-Chair Co-Chair
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Resolution of appointment

1 A Joint Select Committee on Constitutional Recognition relating to
Aboriginal and Torres Strait Islander Peoples will inquire into and
report on matters relating to constitutional change, and in conducting
the inquiry, the Committee will :

a. consider the recommendations of the Referendum Council (2017),
the Uluru Statement from the HeafR017), the Joint SelecCommittee
on Constitutional Recognition of Aboriginal and Torres Strait
Islander Peoples (2015), and the Expert Panel on Constitutional
Recognition of Indigenous Australians (2012);

b. examine the methods by which Aboriginal and Torres Strait
Islander peoples are currently consulted and engaged on policies
and legislation which affects them, and consider if, and how,
self-determination can be advanced, in a way that leads to greater
local decision making, economic advancement and improved social
outcomes;

c. recommend options for constitutional change and any potential
complementary legislative measures which meet the expectations of
Aboriginal and Torres Strait Islander peoples and which will secure
cross party parliamentary support and the support of the Australian
people;

d. ensure that any recommended options are consistent with the
four criteria of referendum success set out in the Final Report of the
Expert Panel on Recognising Aboriginal and Torres Strait Islander
peoples in the Constitution:

i. contribute to a more unified and reconciled nation;
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ii. be of benefit to and accord with the wishes of Aboriginal and
Torres Strait Islander peoples;

iii. be capable of being supported by an overwhelming majority of
Australians from across the political and social spectrums; and

iv. be technically and legally sound;

v. engage with key stakeholders, including Aboriginal and Torres
Strait Islander peoples and organisations; and

vi. advise on the possible steps that could be taken to ensure the
referendum has the best possible chance of success, including
proposals for a constitutional convention or other mechanism
for raising awareness in the broader community;

2 the Committee present to Parliament an interim report on or before
30 July 2018 and its final report on or before 29 November 2018;

3 the Committee consist of eleven members, three Members of the House
of Representatives to be nominated by the Government Whip or Whips,
two Members of the House of Representatives to be nominated by the
Opposition Whip or Whips, one Member of the House of
Representatives to be nominated by any minority group or independent
Member, two Senators to be nominated by the Leader of the
Government in the Senate, two Senators to be nominated by the Leader
of the Opposition in the Senate, and one Senator to be nominated by any
minority group or independent Senator;

4  every nomination of a member of the Committee be notified in writing
to the President of the Senate and the Speaker of the House of
Representatives;

5 the members of the Committee hold office as a joint select committee
UOUDPOwxUI Ul OUEUDPOOWOT wOT T w" 6606PUUIT z U
Representatives is dissolved or expiresby effluxion of time, whichever
is the earlier;

6 the Committee elect two of its members to be joint chairs, one being a
Senator or Member, who is a member of the Government party and one
being a Senator or Member, who is a member of the nonGovernment
parti es, provided that the joint chairs may not be members of the same
House:
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10

11

12

13

14

15

16

the joint chair, nominated by the Government parties shall chair the first
meeting of the Committee, and the joint chair nominated by the
non-Government parties shall chair the second meeting of the
committee, and subsequent committee meetings shall be chaired by the
joint chairs on an alternating basis;

a joint chair shall take the chair whenever the other joint chair is not
present;

each of the joint chairs shall have a deliberaive vote only, regardless of
who is chairing the meeting;

three members of the Committee constitute a quorum of the Committee
provided that in a deliberative meeting the quorum shall include one
Government member of either House and one non-Government
member of either House;

the Committee:

a. have power to appoint subcommittees consisting of three or more of
its members, and to refer to any subcommittee any matter which the
Committee is empowered to examine; and

b. appoint the chair of each subcommittee who shall have a
deliberative vote only;

each subcommittee shall have at least one Government member of either
House and one non-Government member of either House;

at any time when the chair of a subcommittee is not present at a meeting
of the subcommittee, the members of the subcommittee present shall
elect another member of that subcommittee to act as chair at that
meeting;

two members of a subcommittee constitute the quorum of that
subcommittee, provided that in a deliberative meeting the quorum
shall include one Government member of either House and one
non-Government member of either House;

members of the Committee who are not members of a subcommittee
may participate in the proceedings of that subcommittee but shall not
vote, move any motion or be counted for the purpose of a quorum;

the Committee or any subcommittee have power to:

a. call for witnesses to attend and for documents to be produced;
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b. conduct proceedings at any place it sees fit;
c. sitin public or in private;

d. report from time to time, in order to progress constitutional
recognition of Aboriginal and Torres Strait Islander peoples; and

e. adjourn from time to time and sit during any adjournment of the
House of Representatives and the Senate;

17 the Committee or any subcommittee have power to consider and make
use of the evidence and records of the former Joint Select Committee on
Constitutional Recognition of Aboriginal and Torres Strait Islander
Peoples appointed during the 44th Parliament;

18 the provisions of this r esolution, so far as they are inconsistent with the
standing orders, have effect notwithstanding anything contained in the
standing orders.!

1 House of Representatives,Votes and Proceedingso. 103, 1 March 2018pp. 1431-143.



List of recommendations

Recommendation 1

2.314 In order to achieve a design for The Voice that best suits the needs
and aspirations of Aboriginal and Torres Strait Islander peoples, the
Committee recommends that the Australian Government initiate a process
of co-design with Aboriginal and Torres Strait Islander peoples.

The co-design process should:

A

consider national, regional and local elements of The Voice and how
they interconnect;

be conducted by a group comprising a majority of Aboriginal and Torres
Strait Islander peoples, and officials or appointees of the Australian
Government;

be conducted on a full-time basis and engage with Aboriginal and
Torres Strait Islander communities and organisations across Australia,
including remote, regional, and urban communities;

outline and discuss possible options for the local, regional, and national
elements of The Voice, including the structure, membership, functions,
and operation of The Voice, but with a principal focus on the local
bodies and regional bodies and their design and implementation;

consider the principles, models, and design questions identified by this
Committee as a starting point for consultation documents; and

XVii
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A report to the Government within the term of the 46th Parliament with
sufficient time to give The Voice legal form.

Recommendation 2

3.152 The Committee recommends that, following a process of co-design, the
Australian Government consider, in a deliberate and timely manner,
legislative, executive and constitutional options to establish The Voice.

Recommendation 3

6.105 The Committee recommends that the Australian Government support the
process of truth-telling. This could include the involvement of local
organisations and communities, libraries, historical societies and Aboriginal
and Torres Strait Islander associations. Some national coordination may be
required, not to determine outcomes but to provide incentive and vision.
These projects should include both Aboriginal and Torres Strait Islander
peoples and descendants of local settlers. This could be done either prior to
or after the establishment of the local voice bodies.

Recommendation 4

6.106 The Committee also recommends that the Australian Government consider
the establishment, in Canberra, of a National Resting Place, for Aboriginal
and Torres Strait Islander remains which could be a place of
commemoration, healing and reflection.



1. Introduction

1.1 On 19 March 2018, the Parliament agreed that a Joint Select Committee on
Constitutional Recognition relating to Aboriginal and Torres Strait Islander
Peoples be appointed to inquire into and report on matters rel ating to
constitutional change, including the proposal for the establishment of
a First Nations Voice.!

1.2 Through out this inquiry, the Committee has sought to find common ground
and identify a way forward on these issues

1.3 Asrequired by its resolution of appointment, t he Committee presented an
interim report on 30 July 2018 and this, its final report, was presented on
29 November 2018.

Approach to the inquiry

1.4  The resolution of appointment requires the Committee to consider a
wide range of matters, including recommendations of the Referendum
Council (2017), theStatement from the Hea(R017), the Joint Select Committee
on Constitutional Recognition o f Aboriginal and Torres Strait | slander
Peoples (2015), and the Expert Panel on Constitutional Recognition of
Indigenous Australians (2012).

1.5 Acknowledging the significant shift in the ongoing discussions about
constitutional change and recognition represented by the Statement from the
Heart, which was announced only 10 months before the Committee was

1 The Hon. Angus Taylor MP, Minister for Law Enforcement a nd Cybersecurity, House of
Representatives Hansartl March 2018, pp. 2528530.

1



2 FINAL REPORT

appointed, the Committee came to the view that its primary task was to
expand on the detail of the proposal for a First Nations Voice.
1.6 While The Voicel EUWET I OQw0T 1 w" Gre Cdrihiitéeihgsdlsoi OEUUO
considered the proposals for truth -telling and agreement making arising
from the Statement from the Hearas well as other proposals for
constitutional change and recognition.

1.7 Inthe course of evidence and in speaking with the community, t he
Committee kept in mind the aspirations of the Statemenfrom the HeartThe
Committee acknowledges that for some the conversation is well advanced,
while for others it is just beginning.

1.8 The Committee acknowledges that it had limited time and resources
compared to the Expert Panel and Referendum Council and was therefore
not able to undertake consultations to the same extent or in the same level of
detail as those bodies. However, by conducting the majority of its work in
the public domain, the views of all can be shared and debated with
transparency and respect The Committee was able to draw on the views of a
range of stakeholders, as outlined below and in Appendices A and B, and
anticipates that community views will continue to develop as these
important issues are discussed across Australia.

1.9 Asnoted in the interim report, the Committee acknowledges there is
frustration at the length of time taken to advance these issues.

1.10 The Committee also emphasises the importance of crossparty support to
achieve constitutional change.

1.11 While there are diverse views among members of the Committee, as there
are among Aboriginal and Torres Strait Islander peoples and the broader
community, the re commendations contained in this report represent an
agreed position on the path forward which all members could support .

Conduct of the inquiry

1.12 The Committee held its first meeting on 27 March 2018, and thereaftercalled
for written submissions addressing the matters set out in the resolution of
appointment.

1.13 In April, the Committee received private briefings from Aboriginal and
Torres Strait Islander leaders and other stakeholders in order to identify the
next steps to build on previous work in relation to constitutional recognition.
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1.14

1.15

1.16

1.17

1.18

The transcripts of some of these briefings were later published with t he
permission of those present.

In June and July, the Committee conducted public hearings in Kununurra,
Halls Creek, Fitzroy Crossing, Broome, Canberra, Dubbo, Sydney, Adelaide,
and Perth. The Committee also attended a meeting of the four Northern
Territory Land Councils at Barunga.

Following the presentation of the interim report on 30 July 2018the
Committee called for further written submissions addressing the matters set
out in the report. In total throughout the inquiry , the Committee received
479submissions and 47 supplementary submissions. These submissions

are listed in Appendix A.

In trying to get a better understanding of the design of a Voice, the interim
report produced a series of nine principles and 15 models and 100 questions.
Unfortunately the Committee received far fewer submissions responding

in detail to questions set out in the interim report than it had anticipated.

In September and October, the Committee conducted additional public
hearings in Canberra, Wodonga, Shepparton, Melbourne, Thursday Island,
Townsville, Palm Island, Brisbane, and Redfern. A planned hearing in
Cherbourg was cancelled due to sorry business(funerals and mourning) in
the community. The Committee also met with community organisations in
Albury and Wodonga. Public hearings are listed in Appendix B.

The Committee expresses its appreciation to themany individuals and
organisations who contributed to the inquiry and those who provided

Oil 1 UPOT wxOEEI Uwl0T UOUT T OU0wWUT.T WEOGUUUIT woi

Structure of the final report

1.19

1.20

The final report of the Committee is intended to reflect the evidence received
across thewide range of matters included in the " © O O b U t@gsolutiprioiu

appointmentd w3 1T T wUIl x OUUOwWUT OUwOUOwWUT T w" 6606PUU

recommendations in relation to these matters.

Readers are reminded that this report should be read in conjunction with the

"OO0O0PUUIT zUwPOUI UDOwUI x O bdkevidenck wdeiled E OO U E

earlier in the inquiry.

The Voice

1.21

Chapter 2 considersthe design of a First Nations Voice. Building on the
interim report, the chapter presentsfurther evidence on the structure and
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function s of The Voice and considers additional examples of existing and
proposed structures that might info rm the design of The Voice. The chapter
concludes with a discussion of evidence on a process to determinethe detalil
of The Voice.

1.22 Chapter 3 considers thelegal form of a First Nations Voice. The chapter
considers arguments for enshrining T he Voice in the Australian
Constitution, and then discusses a number of issues relating to the
finalisation of an appropriate consti tutional provision. The chapter
concludes with a discussion of suggested approachesto give legal form
to The Voice.

1.23 Suggested provisions for enshrining T he Voice in the Australian
Constitution are discussed in Chapter 3.

1.24 Chapter 4 presentsevidence on other forms of constitutional change and
recognition, including changes to section 25 and section 51(xxvi) and an
extra-constitutional declaration of recognition.

Other matters raised in the Statement from the Heart
1.25 Chapter 5 considers theconEl x UUBROE WY EUEZz WEOEWET Ul 1 O1 ¢

1.26 Chapter 6 considers the issue of truth-telling raised by the Statement from the
Heartand examines proposals for truth-telling and other forms of
commemoration.

1.27 Previous recommendations that the Committee was required to consider (as
set outin paragraph 1.4) are listed in Appendix C.

A note on language

1.28 In accordance with agreed practice, the Committee will generally refer to
Aboriginal and Torres Strait Islander peoples, unless specific language is
used by stakeholders in their evidence to the Committee.

1.29 Consistent with the interimreport, t | T wUl UDQRBIT $ wbUwUUI Ewbk b
capital letters when referring to the Statement from the Hearbut the terms
sYOPEI zwOUws YOPEI Uz wEUIT wU UdakingofBUT wOOPIT L
alternative local, regional, or national str uctures or organisations,
again unless alternative language is used by stakeholders.

1.30 Lastly, the Committee acknowledges concerns among some Aboriginal
and Torres Strait Islander peoples around the use of the termsMakarrataand
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Uluru Statement from the Headnd will choose to refer to the statement as the
Statement from the Heart






2. Designing a First Nations Voice

2.1

2.2

2.3

24

2.5

2.6

As noted in Chapter 1 of this report, the primary task of this Committee has
been to consider in greater detail the proposal made in the Statement from the
Heartfor a First Nations Voice. This chapter gives a short overview of the
proposal and summarises the findings made by the Committee in its interim
report.

The chapter then considersat greater length evidence received since the
interim report in relation to th e detailed design of The Voice, particularly the
structure, membership, functions, and operation of The Voice.

The chapter then considers existing and proposed advisory structures that
might inform the design of The Voice.

The chapterthen outlines evidence in relation to a process of cadesign that
might be used to determine the detail of The Voice.

The Committee notes the many different views regarding the scope and
timing of any co -design process. More specific evidence about the broader
processof implementing The Voice is considered in Chapter 3.

Readers should note that this chapter should be read in conjunction with the
"O000PUUIT zUwbhOUI UPOwWUI xOUUOaitha epbBE UOE UC

Overview of the proposal

2.7

In May 2017, Aborigi nal and Torres Strait Islander delegatesat the

11 11 Ul OE U O watiénal GénhdidtiorauConvention presented the
Statement from the HearThe statement called for the establishment of a First
Nations Voice enshrined in the Australian Constitution. *

1

Uluru Statement from the Hear2017.
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2.8 In June 2017, the Referendum Council recommended that a referendum be
held to provide in the Australian Constitution for a representative body that
gives Aboriginal and Torres Strait Islander peoples a Voice to the

Commonwealth Parliament. 2

2.9 In making this recommendation, the Referendum Council noted that while
proposals in relation to a V oice were not identical in form and substance,
they had certain features in common.

A First, that the intention of The Voice is not to exercise a veto or limit the
legislative power of the Parliament; rather it is to provide input where
such power is exercised in relation to Aboriginal and Torre s Strait
Islander peoples.? It was later put to the Committee that delegates at
the National Constitutional Convention understood that the primary
purpose of The Voice was to ensure that Aboriginal and Torres Strait
Islander voices were heard whenever the Commonwealth Parliament
exercised its powers to make laws under section 51(xxvi) and section 122
of the Constitution. 4

A Secord, that The Voice should take its structure from legislation enacted
by the Parliament, which would specify how the body is to be given an
appropriately representative character and how it can properly and
most usefully discharge its advisory functions. ° It was also noted that
the scope of the advisory function would require definition. ©

2.10 The Referendum Council also noted that it was for the Parliament to
consider what further definition is required before the proposal is in a form
appropriate to be put to a referendum.”

2.11 In the course of this inquiry the importance of local and regional bodies

(voices) to Aboriginal and To rres Strait Islander peoples has also been made
strongly to the Committee. Some of the models considered by the
Committee and even some of the constitutional provisions presented to this

2 Referendum Council, Final Report of the Referendum Coun2017,p. 2.

3 Referendum Council, Final Report of the ReferenduBouncil, 2017,p. 36.

4 Technical Advisors: Regional Dialogues and the Uluru First Nations Constitutional Convention,
Submission 206p. 7.

5 Referendum Council, Final Report of the Referendum Coun2017,p. 36.

6 Referendum Council, Final Report ofthe Referendum Counc2017,p. 36.

7 Referendum Council, Final Report of the Referendum Coun2017,p. 2.



DESIGNING A FIRST NATIONS VOICE 9

Committee demonstrate that The Voice need not be a single national baly
but may involve local and regional structures.

Summary of findings from the interim report  : principles,
models and g uestions

2.12 In its interim report, the Committee noted strong support for the concept
of a First Nations Voice. However, the Committee also observed that there
are disparate views on the most appropriate way to give effect to the
proposal.8

2.13 In particular, the Committee considered a wide range of evidence on the
possible structure, membership, functions, and operation of a voice. This
evidence is outlined in Chapter 3 of the interim report.

2.14 In seeking to understand how The Voice proposal could work, and to give
greater definition to the proposal, the Committee identified nine principles
that arose in evidence to the Committee, which might under pin the design
of The Voice.

2.15 The Committee also considered 12 examples of past and current advisory
bodies and three additional indicative proposals for a Voice and structures
that might inform the design of The Voice. These examples are outlined in
Chapter 4 of the interim report .

2.16 Inits interim report, the Committee suggested that it was essential to
address questions of detail in order for the proposal for a Voice to meet the
EUPUI UPEwi OUWEET DI YDPOT wUl EOT 0P UBMDO WE Uwl
appointment. The Committee also suggested that addressing questions of
detail would assist in the development of a proposal that was legitimate,
effective, and an enduring reform for the benefit of Aboriginal and Torres
Strait Islander peoples.?

2.17 The Committee sought further evidence from stakeholders, outlining a series
of approximately 100 questions in relation to the design and implementation
of local, regional, and national voices. These questions are outlined in
Chapter 7 of the interim report.

8 Joint Select Committee on Constitutional Recognition relating to Aboriginal and Torres Strait
Islander Peoples, Interim Report 2018,p. 117.

9 Joint Select Committee on Constitutional Recognition relating to Aboriginal and Torres Strait
Islander Peoples, Interim Report 2018, pp. 116117.
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2.18 Very few submissions took the time to respond to the questions raised in the
interim report.

Summary of p rinciples taking into account evidence at the interim
and final reports

2.19 The table below outlines the principles which the C ommittee saw as
underpinning t he design of a voice in the interim report. Additional
principles which have emerged since the interim report appear in i talics.

Box 2.1 Principles for the design of T he Voice

A Most significant is the strong support for local and regiona | structures.

A The members of The \Wice should be chosen by Aboriginal and Torres
Strait Islander peoples, rather than appointed by government.

A The design of the local voices should reflect the varying practices of
different Aboriginal and Torre s Strait Islander communities| a
Canberra designed one size fits all model would not be supported.

A There should be equal gender representation.

A The Voice at the local, regional, and national level should:

- be used by state, territory and local governments aswell as the federal
government;

- provide oversight, advice and plans but not necessarily administer
programs or money; and

- provide a forum for people to bring ideas or problems to government
and government should be able to use the voices to road test and
evaluate policy. This process should work as a dialogue where the
appropriateness of policy and its possible need for change should be
negotiable.

A Consideration must be given to the interplay of any V oice body with
existing Aboriginal and Torres Strait Islander organisations at both local
and national level (in areas such as health, education, and law) and how
such organisations might work together.

A Crossborder communities should be treated as being in the same region w
appropriate

A Advice should be soughtthe earliest available opportunity.

Further evidence on a First Nations Voice

2.20 This section gives a summary of the evidence in relation to a First Nations
VoiceUl EQwPEUwWUI ET DYI Ewi OO00O0PDOT wUT T wxUI U
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2.21

2.22

2.23

2.24

interim report in July. While the Committee received further evidence
addressing the design of The Voice, this evidence was limited in detail.

As noted above, this chapter should be read in conjunction with the interim
report for a full picture of the evidence received throughou t the inquiry.

Many stakeholders deferred to Aboriginal and Torres Strait Islander peoples
to determine the detailed design of The Voice through an appropriate co -
design or consultation processi®Evidence in relation to a possible process of
co-design is discussedlater in this chapter.

This section discusses the evidence in relation to:

A continued support for the concept of a First Nations Voice;
A its possible structure and membership; and
A its function and operation.

Evidence on suggested approaches to theestadishment and implementation
of The Voice is discussed inChapter 3.

Continued support for the concept

2.25

2.26

Throughout the inquiry, the Committee observed broad support for the
concept of a First Nations Voice, both as a form of recognition and
particularl y as a mechanism to empower Aboriginal and Torres Strait
Islander peoples to have a greater sayin the policy and legislation that
governs their affairs.

The Torres Strait Regional Authority suggested that local and regional
decision making is central to sustainable economic advancement and
improved social outcomes, but that many communities feel they have
lost the ability to make decisions for themselves. The submission stated:

Not all Indigenous communities and regions have the same aspirations and
goals, we recognise thatf however the common thread that runs through all
our communities is the desire to be part of the decision making process.1t

10

For example, see:Technical Advisers: Regional Dialogues and Uluru First Nations

Constitutional C onvention, Submission 209p. 7; Ms June Oscar AO, Aboriginal and Torres Strait
Islander Social Justice Commissioner, Australian Human Rights Commission, ProofCommittee
Hansard Canberra, 18 October 2018, p. 3indigenous Peoples Organisation, Submissior838 p. 7.

11 Torres Strait Regional Authority, Submissior461, pp. 2-3.
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2.27

2.28

2.29

2.30

231

In a supplementary submission, the Natb OO E Qw" 001 Ul UUwoi w UU

Peoples(Congress)suggested that Aborigi nal and Torres Strait Islander

x1 OxOl UWwEUI wsT EUPOa wWUDPET OPOI EzwbOwx 00D
...we make up only 3 per cent of the Australian population, and therefore

frequently lack the political capital necessary to push for substantial policy
reform. 12

Councillor Roy Prior, Deputy Mayor of the Palm Island Shire Council said:
(UzUwhpOxOUUEOUwWUT EQwbkIi zUI wUDPUUBdPWE UOUOE wl
discussions, our voice is heard 3

Speaking to the Committee on Palm Island, Dr Lynore Geia said:

This community that | love dearly has never had the opportunity to step out
and take risks or to be seltgoverning. We always had the arm of the
government over the top of us. We have always been at the mercy of the purse
of the government. 14

The submission from the Congress suggested that The Voice would:

... ensure that the voices of Aboriginal and Torres Strait Islander peoples
across Australia are heard when decisions are being made which will
inevitably affect our lives. Perhaps most importantly, it would ensur e that the
Australian Government does things with us - not to us.s

Gilbert + Tobin submitted that The Voice would provide a mechanism for
Aboriginal and Torres Strait Islander peoples to influence the decisions
affecting their lives:

Aboriginal and Torres Strait Islander Peoples are best able to identify the
opportunities that will most benefit their communities and address the
challenges they face. As a nation, we have failed, abjectly, in addressing those
challenges and creating those opportunities because we have failed to listen to
Aboriginal and Torres Strait Islander Peoples. There have been too few good

13 Councillor Roy Prior, Deputy Mayor, Palm Island Shire Council, ProofCommittee Hansard
Palm Island, 3 October 2018, p. 7

14 Dr Lynore Geia, Proof Committee Hansayéalm Island, 3 October 2018, pp. 1213.
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policy outcomes. The Voice would both enable and compel us, finally, to
listen.16

232 , Uw3l UUaw. 221 EOQI Ow# bUI dadland@duhciuUT 1T w- QUUOT
suggested that The Voice would provide for a structured and recognised
process of engagement with parliamentarians and the public service.'”

2.33 Ms Rachel Atkinson, Chair of the Palm Island Community Company
discussed how community -controlled social services weresucceeding in
improving the lives of people on Palm Island. 1 Sheexplained that The Voice
POUOEWOOUWET ws EOOUT T Uwl OYT UOGOI OUz WEUUwF
recognition and a greater degree of seltdetermination .1°

2.34 Ms Atkinson e mphasised the importance of having a strong local voice to
achieving outcomes for the community:

"1 U1 wo O whEsdibedutildiren being removed from this island in the
last three to four years; but, nationally, we are in a serious crisis of over-
representation, and kids are still being removed. So something has been
tweaked here; something is going right. It  locdly grown. | think the
strength of this community and the voice of this community has

prevented that.20

Structure and membership

Relationship between the local, regional and national voices

2.35 The Committee continued to observe strong support for the principle that
the structure of a First Nations Voice should include local and regional
elements.

2.36 Ms Tui Crumpen, Non -executive Director at the Kaiela Institute said:

16 Gilbert + Tobin, Submission315.1, p. 2.

7 Uw3i UUaw. 21 EQT Ow# bUI EUOU O wrRrddfcommitted Hansdpd) OE OE w+ E O E
Townsville, 3 October 2018, pp. 1516.

18 Ms Rachel Atkinson, Chair, Palm Island Community Company, Proof Committee Hansard
Palm Island, 3 October 2018, p. 17.

19 Ms Rachd Atkinson, Chair, Palm Island Community Company, Proof Committee Hansard
Palm Island, 3 October 2018, pp. 78.

20 Ms Rachel Atkinson, Chair, Palm Island Community Company, Proof Committee Hansayd
Palm Island, 3 October 2018, pp. 78.
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We need mechanisms for an Indigenous voice within our parliament
framework and we need to support communities to design how they will
represent their own community voice at a local, state and national level. 2

2.37 Ms RachelAtkinson said that The VOPET wUT OUOE wEIi2aus OOEEOOa

2.38 Councillor Alf Lacey, Mayor of the Palm Island Aboriginal Shire Council,
emphasisedthe importance of The Voice having a regional framework :

Not all of us have got the ear of the parliament. | think of a regional
framework that allows us living in regional Australia, particularly northern
Australia, to have some meaningful dialogue and input into the future of our
community. 23

2.39 The Australian Indigenous Governance Institute undertook a five year
project which:

... demonstrates that top-down approaches in Indigenous policy have not and
will not succeed. Furthermore, the evidence demonstrates that when
governments engage Indigenous peoples and communities as equal partners,
vesting real decision-making powers in Indig enous communities and
Indigenous-led organisations, meaningful improvements in the health,
wellbeing and general livelihoods of Indigenous peoples and communities are
realised.

... Evidence collected from various parts of the world including Canada, the

United States of America, New Zealand and Norway demonstrate that when

Ol 1T wul EOT OPUDOOWOI w( OEPT T OOUUW/ 1 OxO1 Uz wU O
structural decision -making power, many communities are able to achieve

long-term sustainable development.24

2.40 The Centrefor Excellence in Child and Family Welfare argued t hat local
bodies led to greater empowerment and improved outcomes for Aboriginal
and Torres Strait Islander peoples:

21 Ms Tui Crumpen, Non-executive Director, Kaiela Institute, Proof Committee Hansay&heppaton,
25 September 2018, p. 13.

22 Ms Rachel Atkinson, Chair, Palm Island Community Company, Proof Committee Hansayd
Palm Island, 3 October 2018, p. 8.

23 Councillor Alf Lacey, Mayo r, Palm Island Aboriginal Shire Council, Proof Committee Hansayd
Palm Island, 3 October 2018, p. 3.

24 Australian Indigenous Governance Institute , Submission 40,7p. 4.
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... we know that local empowerment and self -governance leads to improved

socio-economic outcomes for Aboriginal communities. We know that when

children and young people are connected to culture and community, their

ITTEOUI OWUOEPEOWEOEwWI EUEEUDPOOEOWOUUEOOT Uwb

The Centre also supports the consistent theme present in the Interim Report
that suggests there should be strong local and regional structures that feed
into a national Voice; as a onesize-fits-all, Western approach to governance
would not be appropriate. 2

2.41 Rhonda Diffey, a resident in the Albury -Wodonga area, observed that:

Aborigi nal and Torres Strait Islander peoples are not an homogenous group
where one solution will fit all communities therefore issues need to be
discussed at a local level, suggested outcomes determined and then fed up to
regional and then to Federal committees for consideration. The Voice must be
responsive to these community suggested outcomes if it is to be a genuine
voice that fully represents the diversity of Indigenous communities. 26

2.42 The historian Dr Pat Larkin referred with approval to bodies based on the

Murdi Paaki Regional Assembly:

The establishment of organisations based on this model throughout regional
and urban Australia would encourage and avail [Aboriginal and Torres Strait
Islander] ATSI citizens throughout our nation to actively participate in  self
determination from the grass roots level upwards and maintain an
information flow through the Federal advisory bodies to the Government of
the day on progress of improvement of circumstances affecting them and an
immediate knowledge of circumstances inhibiting this progress. 27

2.43 The National Native Title Council argued that the interplay between the

local, regional and national voices is also important:

The proposition that a National Voice should have effective local and regional
structures upon which t he National Voice is founded is unarguably correct. 28

2.44 The Committee heard a range of evidence about how local, regional, and

national elements of a First Nations Voice might relate to each other and
to government and the parliament.

25

26

27

28

The Centre for Excellence in Child and Family Welfare, Submission 448p. 1
Rhonda Diffey, Submission 179.1p. 1.
D P (Pa) Larkin, Submission 449p. 3.

National Native Titl e Council, Submission 464p. 3.



16

FINAL REPORT

2.45 The Centre for Comparative Constitutional Studies suggested that the role of

Ul 1 wOEUDPOOEOwWYOPE] WEOUOEWET WUOWEEUWEUWE
regional voices. Speaking to the Committee in Melbourne, Associate
Professor Kristen Rundle, Co-Director of the Centre, explained:

We understand that not only do institutions of Indigenous governance
presently operate at the local and regional level, but Indigenous persons
have their closest connections to those local and regional entities. So what
we understand the national body to be, or what it could be, is a channel, an
interface, for regional and local voices to raise their concerns about laws and
policies that the national parliament and the national executive might be
considering.2®

2.46 Associate Professor Rundle went on:

If I understand correctly, [the voice] is not a governance institution; it is

an institution to enable concerns and issues arising from other governance
institutions that have been legitimately constituted by Indigenous persons

according to their own wishes on how to do that to bring their concerns to

bear on the processes of the Commonwealth parliament3°

2.47 Professor Anne Twomey described how her thinking on The Voice had

evolved since shefirst drafted a constitutional provision to require
parliament to consider the views of a single body:

( ve been thinking a little bit more about the basis for what  being done and
the reasons for Uluru. In doing so| just going back to the basicq it seems to
me that there are two elements to this. The first is the recognition side| that is,
having a voice and allowing that voice to be heard| and that involves
recognition of your existence and some respect for listening to that voice. The
second element of it, however| and the two are intimately connected| is the
practical element. The practical element of it is that your voice is heard in a
way that has an impact upon the laws and policies that are being made by
those laws and policies being made in a more informed manner. When | was
thinking about that, and | was also thinking in par ticular about how there
seems to be a great attachment at the Indigenous level to local voices rather
than having some kind of a top -down arrangement, | started thinking to
Oaul Of wpi 1 U7 | ssontbing@olhe said for having more than one
voice| having a polyphony of voices, if you know what | mean. If the aim is to

29

30

Associate Professor Kristen Rundle, CaDirector, Centre for Comparative Constitutional Studies,
Proof Committee Hasard Melbourne, 26 September 2018p. 33.

Associate Professor Kristen Rundle, CaDirector, Centre for Comparative Constitutional Studies,
Proof Committee Hansardlelbourne, 26 September 2018, p. 33.
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have a parliament that is informed and the aim is to have respect and
recognition of Indigenous people through listening to their voices, then you
can have more than one voice3!

2.48 Professor Twomey went on:

... it might well be the case that groups from a particular region or a particular
area have views that they wish to express to parliament about the impact of
those policies on their particular region, their area, and we shouldn z be
precluding the ability of those voices to be heard.32

2.49 Professor Twomey expanded on this concept in asupplementary

submission:

There could be a polyphony of voices, sometimes separate and sometimes
joining in chorus, forming a more sophisticated layer of under standing that
can inform the Parliament and the Executive.

On this basis, representative bodies would exist at the local level, and could, if
they wished, affiliate into regional groupings to increase their capacity to give
advice or convey experience andwisdom. 33

2.50 Professor Twomey suggested that the advice of local and regional bodies

could be collected by a secretariat, presented to the Parliament, and
considered by a parliamentary committee. 34 This concept is discussed in
further detail in the following section (seeparagraph 2.100.

251 11 UxOOEDPOT wUOw/ Ucpmments] BrofesSopRdalind Rixomnuof

the Faculty of Law at the University of New South Wales, cautioned that
proliferation can we aken the influence of institutions:

| think it I very important to make suggestions about regional [and] local
entities to make sure representation is there, but | would be concerned about
dilution if there was too much proliferation and no strong central voice to
interface with parliament. 35

31

32

33

34

35

Professor Anne Twomey, Proof Committee Hansay@anberra, 18 September 2018 p. 3.
Professor Anne Twomey, Proof Committee Hansar€anberra, 18 September 2018, p. 8.
Professor Anne Twomey, Submission 57.1p. 3.

Professor Anne Twomey, Submission57.1, p. 3; Professor Anne Twomey, Proof Committee
Hansard Canberra, 18 September 2018, p. 3.

Professor Rosalind Dixon, Faculty of Law, University of New South Wales, Proof Committee
Hansard Canberra, 18 September 2018 p. 3.



18 FINAL REPORT

2.52 Professor Dixon also emphasised that while providing informati on was one

of the functions of T he Voice, another function was to advocate of behalf of

Aboriginal and Torres Strait Islander peoples. Professor Dixon suggested

Ul EOWEEYOEEEDORBD EuGa WEGOOT DUBOO WOl wUi T t
2.53 ProfessorMegan Davis, Pro Vice-Chancellor Indigenous at the University of

New South Wales,UUT T 1 UUT EwUT E0Owl EYDPOT ws EwOUOUD:

flexibility to engage with differen t levels of government was important for

Aboriginal and Torres Strait Islander peoples. However, Professor Davis

also emphasisel the importance of a national V oice as discussed at the

regional dialogues conducted by the Referendum Council.?”

2.54 Associate Professor Rundle emphasised that The Voice should provide for
the expression of a multiplicity of voices irrespective of whether The Voice is
constitutionalised as a single national body or a number of local and
regional bodies, suggesting it was not an either/or situation:

| think what is really important to clarify is that we have two constitutional
choices: one is to constitutionalise a national entity, and the other is to
constitutionalise local or regional entities. ... The national entity on both
models is like a funnel for that multiplicity of voices. ... We think it z really
important to see that the function of the voice, irrespective of which model is
constitutionalised, is to provide for the expression of a multiplicity of voices,
and those voices ae those of the local and regional entities 38

Reflecting regional arrangements, people who are no longer on their own
country, and language groups

2.55 The Committee heard a range of views on how the structure and
membership of The Voice might acknowledge and reflect the existing
arrangements in Aboriginal and Torres Strait Islander communities.

2.56 Speaking with witnesses in Wodonga, the Committee heard that the
structure of any regional voices should reflect the fact that, for example, the
Albury -Wodonga communi ty spansthe state boundary between
New South Wales and Victoria . In considering regional structures the fact

% Professor Rosalind Dixon, Faculty of Law, University of New South Wales, Proof Committee
Hansard Canberra, 18 September 2018, p. 8.

87 Professor Megan Davis, Pro Vice-Chancellor Indigenous, University of New South Wales ,
ProofCommittee HansardCanberra, 18 September 2018, p. 9.

38 Associate Professor Kristen Rundle, CaDirector, Centre for Comparative Constitutional Studies,
Proof Committee Hansar&€anberra, 18 September 2018, pp. 45.
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that a cross border regional community exists should be taken into account
in determining regional boundaries.

2.57 Ms JaneYoung of the North East Catchment Management Authority
explained that, while it might be easier for an institutional perspective to
incorporate the state boundary, Albury -Wodonga was one regional
community. 3 It was put to the Committee U1 E U w EFG UERU Q00w O U w
rossNUUPUEPEUDOOE Oz wOOET OwbrénatOE wET wOOU U w
community. 4°

2.58 Ms Jill Gallagher AO, the Victorian Treaty Adva ncement Commissioner,
toldthe " OOOPUUI 1 wUOT EQws UOPGUI wExxUOEET | UwE

We know that even in Victoria the challen ges and aspirations of our

community are often vastly different from one that is 20 kilometres down
the road, let alone thousands of miles away.4

2.59 Ms Gallagher went on:

Western forms of democracy are not a traditional concept and do not align

in many ways with our cultural ways of decision -making ... We need to be
inclusive of our clans and language groups but we also need to recognise our
current and modern ways of organising ourselves. We need a way to include
members of the Stolen Generation who have losttheir connections, as well as
people from other parts of the country who have been living in Victoria for
many generations. And we need to consider how we bring along people

who are living across borders.42

2.60 The National Native Title Council (NNTC) submitted that the structure of
The Voice should incorporate traditional owner arrangements.

2.61 However, the NNTC also acknowledged the fact that many Aboriginal and
Torres Strait Islander peoples reside in areas outside of their traditional land,

3 Ms JaneYoung, Executive Manager, Leadership and Strategy, North East Catchment
Management Authority, Proof Committee HansaréVodonga, 24 September 2018p. 8.

40 Mr Brendon Kennedy, Cultural Activities Officer, Burraja Cultural and Environmental
Discovery Centre, Gateway Health, Proof Committee Hansar#lVodonga, 24 September 2018, p. 5;
Mrs Nicola Melville, Chairperson, Albury Wodonga Health Service, Proof Committee Hansard
Wodonga, 24 September 2018p. 15.

41 Ms Jill Gallagher AO, Victorian Treaty Advancement Commissioner, Victorian Treaty
Advancement Commission, Proof Committee Hansaydlelbourne, 26 September 2018, p. 25.

42 Ms Jill Gallagher AO, Victorian Treaty Advancement Commissioner, Victorian Treaty
Advancement Commission , Proof Committee Hansardlelbourne, 26 September 2018, p. 25.
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2.62

2.63

2.64

2.65

and particularly in urban areas. Mr JamieLowe, Chairperson of the NNTC,
0OOEWOT | w" 666D 0 Upet Eul 0 (zbnighialyie 6Fid & &inioni&
are living on their traditional country. 43
Dr Matthew Storey, Acting Chief Executive Officer of the NNTC, explained
UT EQwUl PUwUDPUUEUDPOOwW! EYT wUPUIT wUOOwWE ws EUE
The issue, the fundamental attribute, of Indigenous identity is a connection to
country and the traditional law that z associated with that... The other aspect

is a modern reality that the biggest population ce ntres for the Indigenous
community in Australia are Western Sydney, Melbourne and Brisbane. 44

Dr Storey argued that The VOPET wUT OUOEWEUUI Ox UwUOuws EU-
UOT T UTT UzwbOwWOUET UwUOwl EYT wOI 1 PUPOEEa wWE

... the voice has to appreciat the fact that, for instance, the majority of Eastern

Maar people reside in Melbourne but that doesn z alter the fact that theyze

Eastern Maar. ...any ultimate structure has to be able to blend both those

themestogether; otherwise it just won z be effective. Certainly though if the

national voice cang give appropriate recognition of traditional law then it

loses its legitimacy, and that is an undesirable outcome 45

Similarly, Ms Rhonda Di ffey, who spoke to the Committee in Wodonga,
stated that The Voice must consider the views of people displaced from their
ancestral country.46

Responding to a question from the Committee, Mr Robert (Les) Malezer,

Chairperson of the Foundation for Aboriginal and Islander Research

Action, suggested that The Voice should take account of the fact that some

Aboriginal and Torres Strait Islander peoples identify in language groups

and want to continue to use their language and laws into the future:
(UzU0wUl ECCawUxwi OUw EOUPT POEOWEOEwW3 OUUIT Uw:
complexities: how to deal with people who are language speakers who hold
OEPOwWl OPwWUOWE!T EOQwPBUIl wx| Ox Ol wOl wUUOOI OQuwl I (

4 Mr Jamie Lowe, Chairperson, National Native Title Council, Proof Committee Hansard
Melbourne, 26 September 2018, p. 40.

44 Dr Matthew Storey, Acting Chief Executive Officer, National Native Title Council,
ProofCommittee HansardVelbourne, 26 September 2018, p. 39.

45 Dr Matthew Storey, Acting Chief Executive Officer, National Native Title Council,
ProofCommittee HansardVelbourne, 26 September 2018, p. 39.

46 Ms Rhonda Diffey, Proof Committee Hansar&Vodonga, 24 September 2018, p. 30.
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point of heritage and so on. These are complications to be worked out in
the process#’

2.66 ProfessorMegan Davis suggested the structure of The Voice should reflect
differences in governance and cultural authority:

... this cang be a cookie-cutter kind of structure; many of the regions have
different ways in which they organise their governance and, in particular,
ways in which cultural authority exists in particular regions. 48

2.67 Professor Davis acknowledged it would be important to consider how The
Voice would work with existing institutions and the various way in which
local, state and territory, and federal governme nts already interact with
Aboriginal and Torres Strait Islander communities. 4 However, Professor
Davis also stressedthat none of the regional dialogues conducted by the
Referendum Council determined that an existing institution fulfilled the role
of a voice in the community. 50

2.68 As noted above, the Centre for Comparative Constitutional Studies
UOTTTUOI EwUT EQwsi RPUUDOT wEOEwWI O UT POT w
respected and not, unless sought by the relevant groups, collapsed into the
channels providedba wOT 1T wYOPETI z8 w311 w"1 OUUT wbOBOUI E
with successful models in other jurisdictions. 5t

m

Choosing Aboriginal and Torres Stra it Islander people to serve on The
Voice

2.69 The Committee received a range of suggestions to ensure tlat the
composition of The Voice would be representative of Aboriginal and Torres
Strait Islander peoples across the country.

47 Mr Robert (Les) Malezer, Chairperson, Foundation for Aboriginal and Islander Research Action ,
Proof Committee Hansar@risbane, 4 October 2018p. 27.

48 Professor Megan Davis, Pro Vice-Chancellor Indigenous, University of New South Wales ,
ProofCommittee HansardCanberra, 18 Septenber 2018, p. 9.

49 Professor Megan Davis, Pro Vice-Chancellor Indigenous, University of New South Wales
ProofCommittee HansardCanberra, 18 September 2018, p. 9.

50 Professor Megan Davis, Pro Vice-Chancellor Indigenous, University of New South Wales
Proof Committee HansardCanberra, 18 September 2018, p. 9.

51 Centre for Comparative Constitutional Studies, Submission 289.1pp. 4-5.
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2.70

2.71

2.72

2.73

2.74

Professor Dixon emphasised that legitimacy in local and regional
communities would be critical to The Voice, and suggested that any
selection process should be mindful of those communities. 52

Congress also emphasised the importance of representing remote and rural
communities, and also giving individual communities the autonomy to
decide how they were represented. The submission suggested:

A regional electoral model has the benefit of allowing for greater scope with
regards to recognising traditional cultural practices such as group discussions
and oral acclamation.s3

However, Congress also cautioned that active participation would depend
on The Voice, through its advice, having a real and tangible impact on the
wellbeing of Aboriginal and Torres Strait Islander peoples:

This positive impact will allow the voice to affirm its representative status via
consultations and evaluations, and establish its long-term sustainability. 54

Mr Harry Hobbs , a PhD candidate in the Law Faculty at UNSW, submitted
Ul EQws UT 1 wYOPEIT wOAbtiginaEakdeT big£Sitait Glanddy 1 | C
x1 Ox Ol Uz wYODPEIT UupdiudedOsugddstecdomech&nBgsi U U
should exist to encourage all peopleto contribute , gncluding women, young
people, Stolen Generations,E OE w3 OUUI U w2 (hotisgahaueac OE OET U |
community should determine its preferred arrangement.>s¢

Associate Professor Rundle suggested that the representdve character of
The Voice would depend on its role, and particularly on the nexus between
the national voice and regional and local voices:

[The voice] may need to have a minimally representative character, precisely

because it receives the advice and vews of representative entities that are
already established or ones that might be established..5”

52 Professor Rosalind Dixon, Faculty of Law, University of New South Wales, Proof Committee
Hansard Canberra, 18 Septenber 2018, pp. 67.

3 - EUDPOOEOW" 001 Ul UUwWOIT wSubhnistian PRAEZV w%dbUU 0w/ 1 Ox Ol UOw

¢ - EUDPOOEOW" 001 Ul UUwWOIT wSubntistidn Pa2ap.220.%D U0 0w/ 1 Ox O1 UOw

5% Mr Harry Hobbs, Submission 189.1p. 3.

5% Mr Harry Hobbs, Submission 189.1p. 3.

57 Associate Professor Kristen Rundle, CaDirector, Centre for Comparative Constitutional Studies,
Proof Committee Hansardlelbourne, 26 September 2018, pp. 334.
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2.75

2.76

2.77

2.78

2.79

Professor Bertus de Villiers, Adjunct Professor from Curtin Law School ,

submitted that The Voice was notintended to be representative in the same

way asa legislature, and that its representation and accountability should be
commensurate with the advisory function of T he Voice 58

37T 1T w/ UPOT w, POPUUIT Uz Uw( OEPT T OOUUW EYDPUOU
categories of membershipp 1 Ul ws EUD U D E End Yaictl Blectedd E OUE T w
general representatives; representatives nominated byTraditional Owners;
representatives chosenfor their knowledge and expertise across broad

policy areas; and young and emerging leaders®

Congressrecommended that members of The Voice shauld be chosen

through a process of democratic election. Congress stated that elections

would ensure that The Voice was representative and would also help to

mab OUE D Ows x Ox UOE U wbi€XCorgresd prdpasedind Optidid 1 w5
for electing members:

direct elections based on state and territory boundaries; or

region-based elections, where representatives chosen by the individual
communities in a given region are called together to elect members for

that region.®°

>\ >\

Speaking to the Committee in Townsville , Mr Richie Ah Mat, Chairperson of

the Cape York Land Council, suggested a process of election for two

Ul xUI Ul OUEUDPYIT Uwi UOOwI EET wUUEUT wEOGEwWUI C
Ul OUUBROEUZG

Congress recommended that elections occur at a different time to electons

for parliamentarians:

This will allow for greater continuity in the advice provided by the voice; the
opportunity to provide incoming governments with recommendations
relating to proposed policies (and in particular, those contained in their
electoral platforms); and the prevention of electoral fatigue and confusion
within communities. 62

58 Professor Bertus de Villiers, Submission 6.2p. 2.

s/ UPOI w, POPUVI Uz Uw( OF biSib@icsivongis pi #® UOUa w" OUOED OO w

60

61 Mr Richie Ah Mat, Chairperson, Cape York Land Council, Proof Committee Hansayd ownsville,
3 October 2018, p. 2.

62
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2.80 In contrast, Professor de Villiers reiterated his suggestion that terms and
elections for members of The Voice should coincide with those for the
Parliament, as this would enhance patrticipation in elections. 63

2.81 The Indigenous Peoples Organisation recommended that participation in
elections should be open to all Aboriginal and Torres Strait Islander peoples,
noting that:

... many members of our communities had been forcibly removed due to
government policies that resulted in the Stolen Generation and loss of
connection from their communities. That previous exclusion should not be
further exacerbated by challenges to those who register their right to vote. 4

2.82 Congress, the Indigenous Peoples OrganisatiorO WE OE w01 1 w/ UDPOI w, B
Indigenous Advisory Council supported the principle that membership of
The Voice should include equal number of men and women. 6 Congress
explained that it has a similar policy within its own organisati on, which
had succeeded in ensuring equal representation and also in promoting
engagement by female members, both within the organisation and in the
electoral process®®

Function and operation
Addressingthes U1 D UE whruméneE | Uz

2.83 Consistent with the report of the Referendum Council (seeparagraph 2.9),
the Committee heard that The Voice would not exercise a veto over the
Parliament and that it would instead serve to advise the Parliament.

2.84 For example, Mr Ah Mat told the Committee:

... the voice will give advice to the government of the day. Everybody said it |
they shouldn z have the right. Well, we don z have the right of veto. We can
discuss it. At the end of the day, | believe that the voice is the main stump for
all of us.

63 Professor Bertus de Villiers, Submission 6.2p. 2.

64 Indigenous Peoples Organisation, Submission 338.1p. 8:

& - EUDPOOEOW" 001 Ul UUwOI wSubhisidh P92 Ak 18;Undigebdud Paaples O x O1 U0 w
Organisation, Submission 338D wx 6 wWO w/ UPOT w, POPUUI Uz Vw( OEDPT I OOUU
Submissior419, p. 4.
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( gz giving you advice now. You are asking me for advice. 1t the same thing &7

2.85 Similarly, Professor Alexander Reilly, Director of the Public Law and Policy
Research Unit, explained:

... the voice is advisory and, therefore, anything that comes through the voice
is not binding on th e parliament or the executive.58

2.86 Associate Professor Rundle rejected thecharacterisation of The Voice as
being a third chamber of the Parliament:

[The Voice] would not be a third chamber of parliament because it would be
established outside of parliament and it does not involve a transfer of power.
... It would not be a third chamber because it would have no real power of
veto with respect to political deliberations at either the parliamentary or

the executive level. It would be advisory only. Its advice is non-binding. ©°

2.87 Professor Twomey also submitted that the proposal for a voice to the
| EUOPEO]I OUwPEUws EOI EUOAZ wOOUWEwWUT PUE w'
| am not aware of any serious suggestionthat the Uluru proposal [for a VV oice]

is one for the establishment of an Indigenous House of Parliament that can
initiate, pass and veto legislation.”

2.88 Professor Twomey suggested that if there was concern that The Voice would
impose an obligation on the Parliament to consider its advice, then the
proposal could be re-conceptualised so that it did not involve the imposition
of such an obligation. Professor Twomey went on:

Reliance could be placed on the good sense of Members of Parliament to give
consideration to useful advice when appropriate. 7

2.89 Mrs Lorraine Finlay emphasised that The Voice should be designed to be
consistent with, and complementary to, the existing governmental structures
in Australia. 72

67 Mr Richie Ah Mat, Chairperso n, Cape York Land Council, Proof Committee Hansayd ownsville,
3 October 2018, p. 2.

68 Professor Alexander Reilly, Public Law and Policy Research Unit, The University of Adelaide,
Proof Committee Hansar&€anberra, 18 Sepember 2018, p.11.

69 Associate Professor Kristen Rundle, Co-Director, Centre for Comparative Constitutional Studies,
Proof Committee Hansard/lelbourne, 26 September 2018, p. 34.

70 Professor Anne Twomey, Submission 57.1p. 2.

7+ Professor Anne Twomey, Submissiorb7.1, p. 3.
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2.90

291

2.92

Mrs Finlay cautioned that T he Voice should not marginalise Aboriginal and
Torres Strait Islander peoples from the primary political process in Australia
or supplant their voice in the Parliament. 73

Associate Profes®r Rundle suggested that one of the most promising
aspects of the proposal foraVODET wbEUwWUT ECwPUws UT 1 OUwU ¢
transparently and institutionally with the channels of parliamentary
Ei OOEUEEazo
It seeks, in many ways, to be a model political participant from the point of
view of how many Australians would like their democracy to function. 74

Sydney Students for an Indigenous Voice proposed the establishment of a
parliamentary commit tee to oversee the function of The Voice, in order to
maintain its effectiveness, but not to exercise any power over The Voice.s

Providing advice to both P arliament and the Execuive

2.93

The Committee is aware of a range of views on how The Voice could
perform the function of providing advice.

2.94 A number of withesses emphasised the importance of The Voice providing

2.95

advice not only to the Parliament, but also to the Executive Government,
consistent with the principle that advice should be available as early as
possible in the process of deseloping policy or legislation. For example,
Professor Adrienne Stone, CoDirector of the Centre for Comparative
Constitutional Studies, explained:

( ®realy important for good public policy formation that the First Nations
voice is one that is heard by the executive during policy formation as well as
by the parliament during lawmaking. 7

Similarly, Professor Alexander Reilly of the Public Law and Policy Research
Unit at the University of Adelaide explained:

72 MrsLorraine Finlay, Proof Committee Hansay&€anberra, 18 September 2018, p. 12.

73 Mrs Lorraine Finlay, Proof Committee Hansay&€anberra, 18 September 2018, p. 17.

74 Associate Professor Kristen Rundle, CaDirector, Centre for Comparative Constitutional Studie s,
Proof Committee Hansardlelbourne, 26 September 2018, p. 35.

75 Sydney Students for an Indigenous Voice, Submissiord44, pp. 12-13.

76 Professor Adrienne Stone, Co-Director, Centre for Comparative Constitutional Studies,
ProofCommittee HansardCanberra, 18 Sepember 2018, p. 16.
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2.96

( S)gvoice to the parliament and all its processes, so a voice that would feed
into the existing committee structures. It 3 also a voice that needs to be to the
executive government, because the exeative generates new laws and changes
existing law. 77

In a supplementary submission, the Centre for Comparative Constitutional
Studies stated:

$i 11 EUDYI wEOOUUOUEUDPOOWUI gUPUI UWEOWEEYDUO!
stage. This should extend to including advice from the Voice in Cabinet

submissions for proposed new laws. ... The connection between the advisory

function of the Voice with respect to bills before the Parliament and its

EEYPUOUaAwi UOEUDOOwWPDPUT wUI Uxl ECw0Owx OOPEaT ¢
requires the other. Only if both of these channels of advice are secured could

UOEIT UUUEOGEDOT UwUI EETT EWEUWUT T wxOODPEa1r OEOD
the legislative drafting stage. 8

2.97 Mr Ah Mat suggested that T he Voice should provide advice to the cabinet so

2.98

2.99

that cabinet debate is informed about whether or not policies are suitable for
Aboriginal and Torres Strait Islander peoples :

I think thatz Uwb T $ gotitaub®. Because cabinet redy is the power base

in Canberra for either government, whoever is th e government of the day. If
01 1sllpiece of legislation that affects Aboriginal and Torres Strait Islander
x1 Ox Ol Ow( ambdninddsaldsiorsbiappen between the voice and
cabinet.”

The Law Council of Australia suggested that T he Voice could have access to
theERT EUUDYT ws DPOwUT 1T wOOU O E Ouatuttry authidrity U wE w" (
and many community representative bodies have access to governmeniz8°

Witnesses discussed various mechanisms for The Voice to provide advice to
the Australian Parliament.

2.100 As noted in the previous section, when referring to a model where local and

regional bodies might affiliate into regional groups to pr ovide advice to the

77 Professor Alexander Reilly, Public Law and Policy Research Unit, The University of Adelaide,
Proof Committee Hansar&€anberra, 18 Sepember 2018, p.11.

78 Centre for Comparative Constitutional Studies, Submission289.1 p. 12.

7 Mr Richie Ah Mat, Chairperson, Cape York Land Council, Proof Committee Hansayd ownsville,
3 October 2018, p. 5.

80 Law Council of Australia, Submission288.1, p. 10.
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Parliament, Professor Twomey suggestedthat a secretariat could collect,
order, and record advice and present it to the Parliament in the form of a
database, which could be published online and for mally tabled in the
Parliament.8! Professor Twomey went on to suggest:

To ensure that what was said was heard, there could be a parliamentary
committee that w ould be responsible for reviewing that advice, in a similar
way to the manner in which the Joint Standing Committee on Treaties reviews
all treaties that Australia proposes to ratify. It could alert Parliament to the
issues raised in that advice, as is dore by the Senate Standing Committee on
Regulations and Ordinances .82

2.101 Associate ProfessorMatthew Stubbsof the University of Adelaide proposed
that any parliamentarians should be empowered| and obliged in some
case$ to refer issues or proposalsto The Voice for consideration, although
it should be a matter for The Voice whether or not it acts on any such
referral. He also suggested that any adviceor report prepared by T he Voice
should be made available to the public immediately. &

2.102 The Australian Human Right s Commission suggested that members ofThe
VOPEIT wE OUOE wE I -pabignérdadyirefrasentatives@inGoriginal
EOQEwW3OUUI Uw2UUEPUwW( UOEOET UWEOOOUODPUDI Uz
proceedings.8 The Commission stated that there is currently a lack of
government accountability for the outcome s of services to Aboriginal
and Torres Strait Islander peoples

2.103SIMPOEUOAa Ow, Uw. tha? Th&\DicasBduldl have Bhe authority to
guestion decisions, similar to a Senate estimates committeeto provid e for
accountability. 8

2.104 Citing a need for The Voice to have evidence on which to base its advice,
Sydney Students for an Indigenous Voice submitted that T he Voice should
be able to conduct inquiries into the delivery of services, as well as

81 Professor Anne Twomey, Submission57.1, p. 3.

82 Professor Anne Twomey, Submission57.1 p. 3.

8 Associate Professor Matthew Stubbs,Submission281.1 p. 2.
84 Australian Human Rights Commission, Submission394, p. 13.

8  Australian Human Rights Commission, Submission394, p. 13 See also:
Professor Tom Calma AO, Proof Commitee HansardCanberra, 18 October 2018, p. 5.

8  Uw3i UUaw. z217 EOQI Ow#bHUI EUOU O wrrddfCommited Hads&hd) OE OE w+ E O E
Townsville, 3 October 2018, pp. 1516.
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legislation relating to the delivery of services, and to publicly report its
findings . Furthermore they suggested:

The [Voice] should also provide for a method for more regular reporting on
the status of Closing the Gap targets, or any successor targets. As with all
matters, the [Voice] will provide this advice in a non -binding manner. &

2.105 The Centre for Comparative Constitutional Studies suggested other
procedural devices that might make The VODET z UWEEYDPUOUa wi UOE
effective, including addressing the ParliamentanE wU T 1 witibgdr wOi ws
mechanismszto ensure The Voice is notified of relevant bills. 88

2.106 The Centre also suggested thatThe VOPET 7 UWEEYDPUOUa wi UOEUD:
POUOWUOl wpxwOBU D VI wubdVBiteicquidiiadek wolé inE U w
s 000D U OUD Oistratibh df lavis fikélpt®have a specific or
disproportionate impact on [I] ndigenous Australians relative to other

3T 1 wdOI 1T Ewi OUwUT PUws UTl EOOEEVUa wi UBDEUDPODZ WE U
making and administration. For example, monitoring of the administration of

laws affecting [I] ndigenous Australians may prove crucial to the identification

Ol whbUUUI UwUT EVUWEOUOEWET O i POwi UOOwi BUUT T UL
stage for proposed new laws. Monitoring could also expose the need for

change®

Scope and timing of advice

2.107 The Committee heard further evidence on the scope of the mattersThe Voice
should consider and the most appropriate timing for the provision of advice
within the parliamentary or political process.

2108/ UOI 1 UUOUw#DPROOwWx UOxOUI EWEWOOET OQwpki 1 Ul u
The Voice when relying on section 51(xxvi) and section 1220f the Australian
Constitution UOwil OEEUwOI T DUOE U th®\poatikréspeatofOE a wi O
laws made under other provisions .2

87 Sydney Students for an Indigenous Voice, Submissiord44, p. 12.
88 Centre for Comparative Constitutional Studies, Submission289.1, pp. 11-12.
8  Centre for Comparative Constitutional Studies, Submission 289,1p. 13.

%  Professor Rosalind Dixon, Submission316.1, p. 2; Professor Rosalind Dixon, Faculty of Law,
University of New South Wales, Proof Committee Hansar€anberra, 18 September 2018, p. 2.
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2.109 However, Associate ProfessorStubbs cautioned against limiting the scope of

The Voice in this manner, suggesting that The Voice should be able to speak
to any exercise ofExecutive and legislative power:

| fear that by putting in those two specific section references, and by referring

simply to legislative power, we are narrowing significantly the ability of the

voice to represent Aboriginalan E w3 OUUT Uw2 U U E bdperspdodvEDE T U wx 1
in a holistic way. 9

2.110 Individuals who designedandledUT 1T w11 i1 Ul OEUQw" OUOED Oz |

dialogue process (referred to in this chapter as Anderson et al) proposed a
model where the primary function of T he VOPET wbUwUIl UUOUPEUI E wl
Ul OEUDPOT wOOw EOUPT POEOWEOE W3 OUUI Uw2 UUEE
This will, as was intended by the Regional Dialogues, capture laws that are
introduced under the races power (section 51(xxvi)) and the territories power

(section 122), as well as laws that might appear to be of general application but
that particularly affect Aboriginal and Torres Strait Islander peoples. 92

2.111 Anderson et al explained why t he scope of The Voice should not be further

restricted to laws introduced under section 51(xxvi) and section 122:

First, such a limited function would not reflect the true gamut of legislation

that particularly affects Aboriginal and Torres Strait Islander peoples. ...

Second, limiting the function in this way would prove constitutionally difficult

POwUT ECwUT T waUITl UUDPOOWOT whbT 1 UT 1T UWEWOEP wh U w:
determined definitively at the time of its passage, but, rather, when the High

Court has been asked to decide. Third, it is not intended that the Voice will

have a power of veto, or the power to delay legislative or executive decision-

OEOPOT 6w UWUUET OwOiT 1 weUl EEVT wOil wlOI 1 w5 OPEI :
not interfere with the legislative or executive function.

91

92

93

Associate Professor Matthew Stubbs,Public Law and Policy Research Unit, The University of
Adelaide, Proof Committee Hansay€anberra, 18 September 2018, (5.

Ms Pat Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate ProfessoiSean
Brennan, Dr Dylan Lino, Ms Gemma McKinnon, and Associate ProfessorGabrielle Appleby ,
Submissior479, p. 8.

Ms Pat Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate ProfessoiSean
Brennan, Dr Dylan Lino, Ms Gemma McKinnon, and Associate ProfessorGabrielle Appleby ,
Submissior479, p. 9.
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2.112 Anderson et al suggested that The Voice would determine for itself which
issues to prioritise.%

2.113 When asked what policy The Voice should provide advice on, Mr Ah Mat
told the Committee:

I think the voice should provide advice on policy areas like health for our
people, education for our people, economics for our people and welfare for
our people. ... There are going to be so many policy issues that the voice body
can assist with on the right way forward for parliament.

2.114 Associate Professor Stubbssuggested that it should be for The Voice itself to
determine whether or not it wishes to provide advice on a particular matter :

| donz think that [the voice] should haveto WE D Uwi OUwUT 1T wx B OPEOI O
this issue we are willing to hear from you. ZMy conception of the voice| and it

may only be my conception| is that it should be empowering to Aboriginal

and Torres Strait Islander people to speak about any topic they think

relevant.%

2.115 Associate Professor Rundlefrom the Centre for Comparative Constitut ional
Studies agreed, stating that The Voice should not require the invitation of
the Parliament in order to provide advice. ¥ In a supplementary submission,
the Centre also suggested that advice should beprovided on the initiative of
The Voice| thatis, the giving of advice should not be mandatory. %8

2.116 Sydney Students for an Indigenous Voice urged that any referral and
reporting proc ess between the Parliament and The Voice must be fully
transparent:

% Ms Pat Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate ProfessoiSean
Brennan, Dr Dylan Lin o, Ms Gemma McKinnon, and Associate ProfessorGabrielle Appleby ,
Submissior479, p. 9.

%  Mr Richie Ah Mat, Chairperson, Cape York Land Council, Proof Committee Hansayd ownsville,
3 October 2018, p. 5.

%  Associate Professor Matthew Stubbs,Public Law and Policy Research Unit, The University
of Adelaide, Proof Committee Hansar€anberra, 18 September 2018, [d5. See alsoMr Harry
Hobbs, Submission189.1, p. 4; Ms Pat Anderson AO, Professor Megan Davis, Mr Noel Pearson,
Associate ProfessorSean Brennan,Dr Dylan Lino, Ms Gemma McKinnon, and Associate
Professor Gabrielle Appleby , Submissior479, p. 7.

97 Associate Professor Kristen Rundle, Centre for Comparative Constitutional Studies,
ProofCommittee HansardCanberra, 18 September 2018p. 17.

%  Centre for Comparative Constitutional Studies, Submission289.1, p. 11.
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Transparency between Federal E UODE Ol OUz UwUNOD BIUEDOwE OE wU
reporting would mitigate the risk of tokenism by virtue of its public nature. 9

2.117 As noted above, the Committee observed general support for the principle
that advice should be available as early as possible in the process of
developing policy or leg islation.

2.118 Sydney Students for an Indigenous Voice suggested that inclusion in the
Ol TPUOEUDYI wxUOEI UUwsi UOOwWUT 1T wel 1T POODOT
trust, as well as empowering Aboriginal and Torres Strait Islander
peoples 100

2.119 However, noting that the details would depend on the structure of T he
Voice, Professor Twomey stressed that there would be a difference between
the formal provision of advice and what might occur in practice:

One of the points about this is that it is a voice to the parliament; th erefore,
you need to have a formal way of receiving that voice in parliament ... But that
was not intended to preclude what would, presumably, happen in practice,
which is that, being aware that this sort of advice would appear and would be
required to be considered during parliamentary debate, the obvious and
sensible thing to do would be for ministers, parliamentary departments and
the like who are forming the policy that eventually becomes the legislation to
engage in consultation before that point. 10t

2.120 Similarly, Professor Dixon suggested that while the legislative stage might
El wOT 1T wsi DOEOwi OU Q&i@ae wighE belsaughi infobr@lly i UE E UE
at an earlier stage:

Clearly, the earlier the advice is received, the more likely it is to be effective...|
think that the legislative definition of the workings of a voice should try to

work that out, and ideally encourage the giving of advice as early as possible,
including confidentially, and only having the legislative stage as being the

final formal stage of interaction. The most likely model that would work

would be one in where there is at least a two-part if not three -part process

of informal and confidential advice, followed by more formal and more
publically available advice. 102

9  Sydney Students for an Indigenous Voice, Submissiord44, p. 12.
100 Sydney Students for an Indigenous Voice, Submissiond44, p. 10.
101 Professor Anne Twomey, Proof Committee Hansay€anberra, 18 September 2018, pp. .

102 Professor Rosalind Dixon, Faculty of Law, University of New South Wales, Proof Committee
Hansard Canberra, 18 September 2018, p. 6.
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2.121 Along the same lines, Sydney Students for an Indigenous Voice submitted:

... it would be best practice for the executive, and indeed the shadow cabinet,
to refer any intended legislation to the [voice], whenever it stands to
disproportionately affect Aboriginal and Torres Strait Islander people, and to
engage with members of the [voice] on the formation of regulation developed
under ministerial discretion. 103

2.122 However, Mr Hobbs suggested that existing noti fication and comment
provisions could be adapted to empower The Voice to provide advice in
executive processes as well as the Parliament

For example, a provision modelled on s 17 of the Legislation Act 2003Cth)
could require rule -makers to consult with the national body before making
legislative instruments. Similarly, a convention could develop whereby the
public service and relevant Ministers notify the body when developing
legislation or policy that relates to Aboriginal and Torres Strait Islander aff airs,
inviting it to discuss and provide comment on proposals. 104

212331 1 w+EPw( OUUPUUUT wOi wsPEUOUPEWUI EOOOI OE
OEODPIT E U b Bailiamedl énatr the Executive to consider the advice of
The Voice when enacting legislation under sections 51(xxvi) and 122 of the
Constitution . The Institute proposed constituti onal and legislative options
to give effect to this recommendation. 105

2.124 The Centre for Comparative Constitutional Studies suggested that
consideration could be given to a timeframe for t he provision of advice. 106

2.125 Sydney Students for an Indigenous Voice proposed that The Voice should be
given two calendar weeks to provide advice on legislation in exposure-draft
form . The students suggested that br urgent matters The Voice should be
given 72 hours to provide advice , and in cases where this is unacceptable,
advice should be provided directly to the Governor -General for
consideration .07

103 Sydney Students for an Indigenous Voice, Submissiond44, p. 10.

104 Mr Harry Hobbs, Submission189.], pp. 4-5.

105 | aw Council of Australia, Submission288.1, pp. 13-15.

106 Centre for Comparative Constitutional Studies, Submission289.1, pp. 11-12.

107 Sydney Students for an Indigenous Voice, Submissiond44, pp. 10-11.
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2.126 However, Professor de Villiers suggested that the time allowed for advice
should not be statutorily prescribed because it may be too rigid and give rise
to litigation. Professor de Villiers went on:

The Voice will fail or succeed based on the political culture of those involved,
not due to legal prescriptions and litigation. 108

Providing advice on local, state, and territory matters

2.127 A number of withesses agreed that many issues of concern to Aboriginal
and Torres Strait Islander peoples arise at the state, territory, and local
level.19 For example, Professor George WilliamsAO explained:

Local policing is a good example of where the states operate pretty much
autonomously, and that is an example of where | know a lot of Indigenous
communities have a strong interest. There are a number of other areas dealing
with service delivery, but we just don z have the federal leadership at the
moment, which does emphasise that, unlessweze going to disappoint

some communities, we will need to build in a mean s of advising state
governments.110

2.128 Similarly, Mr Harry Hobbs submitted:

In Australia, the division of constitutional respons ibilities means that all levels
of government may develop legislation and policy that affects Indigenous
communities. Consequently, a First Nations Voice could be empowered to
participate in legislative and policy development at federal, state and territor vy,
and local levels.11t

2.129 However, the Committee received limited evidence on t he specific
mechanism by which The Voice might provide advice on these matters.

2.130 Mr Hobbs suggested that the Lhairzof The Voice could serve as a full
member of the Ministerial Council on Aboriginal and Torres Strait Islander

108 Professor Bertus de Villiers, Submission6.2, p. 1.

109 Centre for Comparative Constitutional Studies, Submission289.1, p. 11;Indigenous Peoples
Organisation, Submission338.1 p. 5; Professor Rosalind Dixon, Faculty of Law, University of
New South Wales, Proof Committee Hansay@€anberra, 18September 2018, pp. 67; Mrs Lor raine
Finlay, Proof Committee Hansay&anberra, 18September2018, p. 12; The Hon. Robert Tickner
AO, Proof Comrittee Hansard Redfern, 5 October 2018, p. 56.

110 Professor George Williams AO, Proof Committee Hansay&€anberra, 18 September 2018, p. 10.
11 Mr Harry Hobbs, Submission189.1 p. 4.
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Affairs or sit on (or have observer status at) the Council of Australian
Governments.112

2.131 Professor Williams and Professor Dixon suggestedthat constitutional
change may be required to support or mandate an interface or interaction
between The Voice and the states!!3

2.132 Sydney Students for an Indigenous Voice agreed that there was currently a
s Ul OUDP OOz wuUThe \EIBEE Qd Eud) WPhw E Bity BIEOU Esub OO O U
However, the students suggested that the federal Parliament should ensure
there is sufficient flexibility within T he Voice to address these issuegi#

2.133 Associate Professor Stubbssubmitted that T he Voice should be specifically
enabled to provide advice to state and territory parliaments and executive
governments, and local governments, as well as the Commonwealth:

... it is important to ensure that there can be no argument limiting the advisory
EOEawUOWEEEUI UUwOG®Oawsi 1 ET UEOzwbUUUI U

2.134 However, Associate Professor StubbsalsoUT EOOOI OET EwUT EUws 00
mechanisms for formally instituting a role for the advisory body within
state or territory parliaments should be prescribed by the Commonwealth, it
being a matter for each state or territory gov ernment to determine whether
and how it wishes to interact with Aboriginal and Torres Strait Islander
x1 Ox®l Uz 6
2.135 Mrs Finlay submitted that, while a mechanism to encourage The Voice and
the states and territories to work together was important, this shouldn z U wE 1 w
sPOxOUI EzwEaAawUT T w" 660060pP1 EOUT wbhbOWEwWPEa U
2.136 The Centre for Comparative Constitutional Studies suggested that the
Commonwealth should seek advice from T he Voice on questions relevant to

112 Mr Harry Hobbs, Submission189.1 p. 4.

13 Professor George Williams AO, Proof Committee Hansay&€anberra, 18 September 2018, p4;
Professor Rosalind Dixon, Faculty of Law, University of New South Wales, Proof Committee
Hansard Canberra, 18 September 2018, p. 4.

14 Sydney Students for an Indigenous Voice, Submission444, p. 9.
115 Associate Professor Matthew Stubbs, Submission281.1 p. 2.
116 Associate Professor Matthew Stubbs,Submission281.1 p. 2.

117 Mrs Lorraine Finlay, Proof Committee Hansar&€anberra, 18September2018, p. 12.
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Aboriginal and Torres Strait Islander peoples being managed through
intergovernmental arrangements. 118

2.137 Speaking to the Committee in Canberra, Associate ProfessorRundle

commented on the limitations of legislative competence at the federal level:

... those factors in the Australian federal arrangement should not discount the
importance of what does take place at the Commonwealth level and also the
kind of participatory experience and capacity building that will follow from

the voice is readily transferable to other levels of government if, indeed, those
channels are not already in place1®

2.138 The Centre for Comparative Constitutional Studies expanded on this point

in a supplementary submission:

... We envisage the role given to the national Voice would see it operate in a
way that draws, as appropriate, on the views of First Nations peoples in local
and regional groups. The procedures developed by the Voice for this purpose
could extend the advantages of consultation to States, Territories and local
government as well. In this way, the Voice offers an opportunity for
empowering [I] ndigenous Australians in their relationships with government
at all levels, federal, state, regional and local20

2.139 Professor# EYDUwWUUT T 1 U001 EwOl ECwWEwWOT ET EOPUOWU

different levels of government was important:

What you heard was that some dialogues expressed views that sometimes

state governments are good, sometimes territory governments are good, but,

whi OwUOT 1 a z Udwihe §ou goudtfie Edhgmonwealth, to put pressure
on,suchastheextrd UED OE U A& wb OU OwE & donefcirrerthybnitic a wUT EUz
respect to criminal justice and incarceration at a Commonwealth level. So

having some sort of flexibility in design that would enable that leverage

between the two structures, | think, is really important. 12

2.140 Similarly, Mr Hobbs submitted:

118

119

120

121

Centre for Comparative Constitutio nal Studies, Submission289.1, p. 11.

Associate Professor Kristen Rundle, Centre for Comparative Constitutional Studies,
ProofCommittee HansardCanberra, 18 September 2018, p. 17.

Centre for Comparative Constitutional Studies, Submission289.1 p. 8.

Professor Megan Davis, Pro Vice-Chancellor Indigenous, University of New South Wales
ProofCommittee HansardCanberra, 18 September 2018, p. 9.
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Empowering the [voice] to engage with all levels of government can enhance
its efficacy and strengthen its legitimacy. If a Com monwealth government is
indifferent or hostile to the institution, representatives could leverage their
relationship with receptive state, territory, and local governments to continue
to advocate for Indigenous interests. An Indigenous representative body will
always be vulnerable to the forces of majoritarianism but engaging with
multiple governments can help the organisation manage its central tension. 122

2.141 The Committee also heard from Congress that The Voice could serve as a
s EMUEDPOEUDOT wE Odaalis®state] t@rkory uakodddad
governments on ways to co-ordinate policy implementation:

For instance, the voice could provide guidance to policies which it has
designed that require implementation at the state, territory and/or local
government-level. Unified action, across state and territory borders, is
important for maintaining the equality of outcomes for Aboriginal and Torres
Strait Islander peoples, and ensuring that national standards relating to issues
such as cultural safety and community en gagement are met23

Examples of advisory structures

2.142 In its interim report the Committee considered 12 examples of past and
current advisory bodies and structures and three indicative proposals that
might inform the design of The Voice. These examples are aitlined in
Chapter 4 of the interim report.

2.143 The Committee continued to receive evidence about advisory and
governance structures relating to Aboriginal and Torres Strait Islander
peoples, which may serve to inform the design of The Voice.

2.144 The Committee also notes that it also continued to receive evidence about
past advisory bodies| particularly the Aboriginal and Torres Strait Islander
Commission but also the National Aboriginal Conference. 124 Further

122 Mr Harry Hobbs, Submission189.1 p. 4.

2 - EUPOOEOW" 001 Ul UUwWOI wSubhisSian®DPpE.2324.%D U U 0w/ 1 Ox 01 U0 w
124 For example: Ms Mary Graham, Proof Committee Hansay@risbane,4 October 2018, pp. 1718;

Mr Robert (Les) Malezer, Foundation for Aboriginal and Islander Research Action, Proof

Committee HansardBrisbane, 4 October 2018, pp. 2R2; Dr Jackie Huggins, Co-Chair, National

" 001 Ul UUwOI w U U U UAEDECEMmMitetBnsay@Erisbare, G 0adbél 0018, p. 28;

The Hon. Robert Tickner AO, Proof Committee Hansar@Redfern, 5 October 2018, pp. 52, 557.

Mr Harry Hobbs, Submission189.10 wx 8 wl OQw/ UDOI w, DOPUUTI Uz Uw( OEDT 1 OOL

Submission 419pp. 6-7.
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evidence in relation to these bodies is discussed intd w" OOODPUUI | z Uwb(
report and is not reproduced here. The Committee notes that these

structures have strengths and weaknesses. The Committee is not

endorsing any particular structure, but is providing them as examples.

2.145 The table below outlines the bodies and structures which the Committee
considered in the interim report. Additional bodies and structures which are
discussed in this report appear in italics.

Box 2.2

National Aboriginal Consultative Committee;

National Aboriginal Conference;

Aboriginal and Torres Strait Islander Commission;

Parliamentary Joint Committee on Human Rights;

Torres Strait Regional Authority;

Murdi Paaki Regional Assembly;

/ UPOl w, pOPUUI Uz Uw( OEPT T OOUUwW EYDU
Australian Capital Territory Aboriginal and Tor res Strait Islander
Elected Body;

National Aboriginal Community Controlled Health Organisation;
-EUPOOEOwW" 00T Ul UUwOIi w UUUDUEOPEZ UuW
Prescribed Bodies Corporate;

Aboriginal Land Councils

Proposals from Uphold & Recognise;

Proposals from the Cape York Institute;

Proposal from Mr Eric Sidoti;

Victorian Aboriginal Representative Body;

Empowered Communities;

Pama Futures;

Proposal for a Torres Strait Regional Assembly;

Proposal for recognising local Indigenous bodies; and

Proposal made by the Indigrus Peoples Organisation.

> > > > > > > >

D DD D D D D D D D D D

Victorian Aboriginal Representative Body

2.146 The Committee heard evidence about the proposal for a Victorian
Aboriginal Representative Body.

2.147 As part of the Victorian treaty process, the Victorian Treaty Advancement
Commission (the Commission) is establishing the representative body of
Aboriginal people to develop a treaty negotiation framework with the
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Victorian Government. The treaty process kegan in 2016 and the
representative body is due to be established in July 2019125 Further
information about the treaty advancement process in Victoria is contained in
Chapter 5 of the report.

2.148 The primary responsibility of the representative body is to work with the
state government to develop a treaty negotiation framework | that is, the
rules for treaty and the other elements to support treaty negotiations. 126

2.149 The representative body is being designed by Aboriginal Victorians, and its
composition, electoral rul es, and governance structures would not be
prescribed by government. 127

2.150 It is proposed that:

the representative body will be a company limited by guarantee;
the body will initially consist of 28 representatives selected by a
combination of state-wide elections and seats reserved for formally
recognised Traditional Owner groups, who will vote on all major
decisions of the body;
A representatives will elect an executive of between seven and nine
people, including a Chair, who will implement decisions of th e body
and set its agenda; and
A UTT wpOUOWOT wUOT T wEOCEaAawWwPDPOO®WE] wi UPEI| EwE

>\ >\

2.151 The proposed structure include s 11 reserved seats for formally recognised
Traditional Owner groups (under the Native Title Act 1993 the Traditional
Owner Settlement At 201Q or the Aboriginal Heritage Act 2006 It is proposed
that more reserved seds will be created as further Traditional Owners
are recognised over time.12°

2.152 It is proposed that the remaining 17 seatsbe elected by anon-compulsory
state-wide vote, with all Aboriginal and Torres Strait Islander people living

125 Mr Andrew Gargett, Director, Strategy, Engagement and Community, Aboriginal Victoria ,
ProofCommittee HansardMelbourne, 26 September 2018, p. 17.

126 Mr Andrew Gargett, Director, Strategy, Engagement and Community, Aboriginal Victoria ,
ProofCommittee HansardVelbourne, 26 September 2018, p. 15.

127 Mr Andrew Gargett, Director, Strategy, Engagement and Community, Aboriginal Victoria ,
ProofCommittee Hasard Melbourne, 26 September 2018, p. 15.

128 Victorian Treaty Advancement Commission, Treaty Statewide Gatherin@018, pp. 67.

129 Victorian Treaty Advancement Commission, Treaty Statewide Gatherin@018, pp. 810.
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in Victoria and being at least 16 years of age eligible to vote Six voting
regions across the state (based on population)are proposed, as well asthe
creation of a separate electoral roll and a proess for ensuring gender
balance among elected representatives:®

2.153 The Committee heard evidence in Melbourne from Ms Jill Gallagher AO, the
Victorian Treaty Advancement Commissioner, who explained that the
proposal for the body to be a company limited by guarantee was to ensure
its independence:

We are proposing the body should be established as a company limited by
guarantee. This ensures the necessary independence from the states. One of
the earlier conversations that we had with community was: what lega |
structure should this body take?

We heard loud and clear: the structure that gives us the most independence
from government. 13t

2.154 Mr Gargett, representing Aboriginal Victoria, suggestedestablishing the
representative body in this way would maximise its ind ependence,
flexibility, and accountability to the community, and that this was preferred
to alternative structures such as astatutory corporation. 132

2.155 Mr Gargett explained why a combination of reserved and general seats had
been recommended:

The reason thatU | 1 stalblended model is that there are areas across the state
where thereisnoUUE ED UD OO E O wi pférindllyurécohBiséd, and | E U z
there are a raft of complexities that sit behind that. 133
2.156 The Committee heard that the proposed electoral boundariesb 1 Ul wE
EOOUI OAawEUwx OUUPEOI z wlU Oand<digkt @ adhiévg
ratio of one representative per 1,700Aboriginal people .

= m
c
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£

130 Victorian Treaty Advancement Commis sion, Treaty Statewide Gatherin@018, pp. 1611.

131 Victorian Treaty Advancement Commission, Treaty Statewide Gatherin@018, pp. 810. See also:
Ms Jill Gallagher AO, Victorian Treaty Advancement Commissioner, Victorian Treaty
Advancement Commission, Proof Committee Hansard/lelbourne, 26 September 2018, p. 25.

132 Mr Andrew Gargett, Director, Strategy, Engagement and Community, Aboriginal Victoria ,
ProofCommittee HansardMelbourne, 26 September 2018, p. &

133 Mr Andrew Gargett, Director, Strategy, Engagement and Community, Aboriginal Victoria ,
ProofCommittee HansardMelbourne, 26 September 2018, p. &
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2.157 Mr Gargett noted that the electoral boundaries were not designed on
Traditional O wner boundaries. 34

2.158 Mr Gargett told the Committee that a consistent messagein feedback on
the representative body was that the body should not take over the role or
responsibility of existing organisations, mechanisms, and governance
arrangements, noting that:

We are really conscious we dong want to impede gains that have been made
by the Victorian Aboriginal community already in this process. 135

Empowered Communities

2.159 The Committee heard evidence aboutthe Empowered Communities
initiative which is designed to give Aboriginal a nd Torres Strait Islander
peoples a greater say in decisions that affect them

[Empowered Communities] is an opt -in model, where leaders, organisations
and communities agree to subscribe to [Empowered Communities] principles
and norms. The approach is basal on partnership between governments and
Indigenous leaders and their communities, and includes jointly agreeing
priorities and regional investment. 136

2160$ Ox OP1 Ul Ew" OO00UOPUPI Uws EOOOPUWXEUUDPEDXE
organisational governance model for their region which suits the particular

DPOPUPEOOaAwWwx UOYPETI EwOT Ul 1T wal EUUzwi UBEDPODIT
UOws UUx x OUUwOI EEl UUWEOEWEOOOUODPUDI Uwlou
Minister and Cabinet alsooutlinedtheT OY1 UOOI OUz UinEh®Y OOYI Ol
initiative. 139

134 Mr Andrew Gargett, Director, Strategy, Engagement and Community, Aboriginal Victoria ,
ProofCommittee HansardVelbourne, 26 September 2018, p18.

135 Mr Andrew Gargett, Director, Strategy, Engagement and Community, Aboriginal Victoria ,
ProofCommittee HansardMelbourne, 26 September 2018, p. 20.

136 Department of the Prime Minister and Cabinet, Submission382.1, p. 16.

137 Uphold & Recognise and PM Glynn Institute, Submission 423,1p. 1.

138 Department of the Prime Minister and Cabinet, Submission382.1, p. 16.

139 Department of the Prime Minister and Cabinet, Submission382.1, pp. 16-18.
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2.161 The Department submitted that implementation of Empowered
Communities is underway in eight regions:

Cape York, Queensland;

East Kimberley, Western Australia;

West Kimberley, Western Australia;

Central Coast, New South Wales;

Inner Sydney, New South Wales;

Goulburn -Murray, Victoria,

Ngaanyatjarra Pitjantjatjara Yankunytjatjara Lands, Central Australia;
and

A Ngarrindjeri, South Australia. 14

I DD D D D

2.162 Governance arrangementsin each Empowered Communities region are
built OOwi RPUUDPOT wUUUUEUUUI deddilonEttydriteUT ws OO
Ui i 6udz
These arrangements will vary according to regional circumstances but share
common elements, including:

a. Indigenous-led opt-in organisations playing a key leadership role.

b. A leadership group selected or elected and comprised of a mix of
organisational, cultural, natural and educated leaders from the region.

c. Aninterface, orparUOT UUT Dx OwOl ET Erédiny@lacegorUE T wE Uu
Fegotiation table 3 for negotiations between Indigenous and
government partners.

d. A backbone team driving delivery and performing support functions. 142

2.163 For example, the Committee heard that the governance structure in the
Inner Sydney region consists of two allianceq the Redfern alliance and
the La Perouse alliancg which are each made up of organisations that are
Aboriginal -controlled, representative of the community and which choose to
opt in to the structure.42

2.164 Mr Sean Gordon, Chairman of Uphold & Recognise, explained that
$O0x0OP1 Ul Ew" OO0OUOPUPI UwxUOYPEIT UwEwWs xOPI1 U

140 Department of the Prime Minister and Cabinet, Submission382.1, pp. 16-17.
141 Inner Sydney Empowered Communities, Submissiord63 p. 1.

142 Mr Chris Ingrey, Co -Chair, Inner Sydney Empowered Communities, Proof Committee Hansayd
Redfern, 5 October 2018, p. 9.
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UOws x O&inaBubrisdigndUphold & Recognise and the PM Glynn

Institu te expanded on this analogy:
$EET woOi wOTl 1 w$OxOPI Ul Ew" OOOUOPUDPI UwUI T BOOU
"O000UOPUDPI Uws xOPI UEOEUEZOwDOWOUET UwUOwIi EEH
government specific to their region. ... Within a region, the Empowered
"O000UOPUDPI UwxOP1 UEOEUEWDOEOUx OU HésignJ WE ws x E |
OEEzOuwl EET wOi whT PET wOEawWEI WEEEI UUI EwEa wEO:
Communities region. In order to access either the partnership table or the
co-design lab, an Empowered Communities region must first be developing a
sUITDOOEOWET YI OOx Ol OUwWET | OEEzZ OWPOEOUEDOT wi
start the process and demonstrate action and collaboration on the ground.

The partnership table provides a safe environment in which the

representatives of the region can meet with representatives of the government

to negotiate how to fund and deliver on the development agenda, and/or how

a specific program can be funded and delivered along the way. The co-design

lab provides a forum for representatives of the region to meet with experts,

government representatives and other stakeholders to brainstorm and develop

a clear idea of a reform proposal, including a budget for that proposal and an
implementation planand OB O1 | UEOI QOWEOOUDPUUI OUwbPUT wll 1
agenda. The solution that emerges from the cadesign lab is then taken to the

xEUUOI UUT Dx wUEEOI OwbkpT 1T Ul wUT T wUI T POOZzUwWUI x
representatives work out how to support and impleme nt it. 144

2.165 Mr Gordon emphasised the diversity of Aboriginal and Torres Strait
Islander communities and suggested that Empowered Communities had
EOUI Ox Ul EwUOwWEIN Fugk OEDL* OBBIVWEEUT Ewol YI O
( ve been convening Empowered Communities for five years now and
probably one of the greatest lessons is just understanding how unique

communities are when it comes to establishing their own governance
structures. 145

2.166 Ms Felicia Dean from the Kaiela Institute in Shepparton told the Committee:

| think that one of th e things about Empowered Communities is that it gives
us the opportunity to sit down with our mob and say, dWNell, where do we

143 Mr Sean Gordon, Chairman, Uphold & Recognise, ProofCommittee HansardRedfern,
5 October 2018, p. 12.

144 Uphold & Recognise and PM Glynn Institute, Submissior423.], pp. 1-2.

145 Mr Sean Gordon, Chairman, Uphold & Recognise, Proof Committee Hansay&Redfern,
5 October 2018, pp. 1112.
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want to go and how do we get there?z w3 T EUz Uwb | EstooBtUsg UWEEOU
determining our own future and finding ways and setting agendas for
how we can work to that. 146

0

2.167 Dr Damien Freeman suggested thatUT 1 ws x Obp1 UWEOEUEz wOOEIT C
Communities provides a basis for considering the possible relationship
between local and regional voices and a national voice:

...when you think a bout the relationship between the national dimension of
some sort of Indigenous voice and the local or regional dimensions you have
this example. They have come up with a way that at the local or regional level
they can each develop their own structure for how their voice should work.
But although each one can have a different structure it can, as it were, plug
into the power board which then serves as a conduit to engage with
government at a higher level.147

Other proposed structures

Pama Futures

2.168 The Committee heard evidence about the Pama Futures model, which has
been developed for the Cape York region. The model is set out in a
March 2018 report of the Cape York Partnership and the Cape York Land
Council, which was submitted to the Australian and Queensland
governments for consideration. 148

2.169 The report explains that over 800 people in the region participated in the
process to develop the model, beginning with a three-day summit in
August 2017149

2.170 Dr Shireen Morris, representing the Cape York Institute, described the
OOET OWEUws UT 1T wdOl ROwxT EUI zwOl wsOxObI Ul Eu
Department of the Prime Minister and Cabinet submitted that the model is

146 Mr Felicia Dean, Community Engagement, Kaiela Institute , Proof Committee Hansayrd
Shepparton, 25September 2018, p. 15.

147 Dr Damien Freeman, PM Glynn Institute, Australian Catholic University, Proof Committee
Hansard Redfern, 5 October 2018, pp. 13, 15. See also: Uphold Recognise and PM Glynn
Institute, Submissiond23.1, pp. 2-4; Inner Sydney Empowered Communities, Submissior463,
pp. 2-6.

148 Cape York Partnership and Cape York Land Council, Pama FuturesMarch 2018
149 Cape York Partnership and Cape York Land Council, Pama FuturesMarch 2018 p. 36.
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sPDOUI OEl EwUOWEOUT wEUOEET OWEOE w
processi®0
2.171 The Cape York Institute provided furthe r detail in a submission to the
inquiry:
The Cape York Pama Futures model incorporates multiple mechanisms for
grassroots empowerment, commits to ensuring that traditional owners have
the full say in appropriate matters (such as in relation to decisions ov er land),

and provides mechanisms for efficient interfacing and agreement -making with
government. 151

2.172 The submission explains that the model includes:

A Place-based plans, developed through inclusive participation, in which
the people of a place set out their reeds and priorities. O

A A new interface/structure | Partnership Tables| to be established for
negotiations and agreement-making between governments and the
people of a place. The placebased plans form the basis of negotiations
and agreement-making at the Partnership Table. Agreement-making sets
out how investment is to be used and sets expectations about what will be
achieved. O

A Funding reforms so budgets are controlled closer to those affected,

including: O

- Governments to provide place -based transparency offunding flows ;

- Place-based pooled funding arrangements;

- Indigenous people acting as decision-makers about funding grants to
services (through panels appointed as purchasers, or copurchasers of
services),

- (OEUI EUDOT w( OEPT 1T OOUU wbderd@ Belivery D OO U z w:
and reducing the dominance of external NGOs;

A Monitoring and evaluation that facilitates adaptive practice, and
accountability .152

2173 ( OEPT 1 OOUUWOUT E
1 OxOpP1 UPOT wOi P wl UE

OUOGEwl EYI ws EC
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150 Dr Shireen Morris, Senior Policy Adviser and Constitutional Reform Research Fellow, Cape
York Institute, Proof Committee Hansay@®ubbo, 2 July 2018, p. 4Department of the Prime
Minister and Cabinet, Submission382.1 p. 18.

151 Cape York Institute, Submission244.2 p. 10
152 Cape York Institute, Submission244.2 p. 10.
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2.174 Under the model, a Community Partnership Table would be established in

each of the 12 subregional communities in Cape York. The partnership table
POUOGEWE] wEwWlI OUUOQwI OUwUT T wEOOOUOPUAWEODEU
share responsibility for decision making, co -purchasing of services and

2.175 At the regional level, the Cape York Futures Forum would include

representatives of 12 subUl 1 DPOOEOWEOOOUOPUDPI UWEDE Wb O
( OEDPT 1 OOUUWOI EET UUT Dx wUOUUEUUUToin OU w/ EC
OUT T UwbPOUEUOwWs UT T wubUUUwW: EUPOOU WS OPET wi

2176 ws YPUUUEOwWEUUT OUPUaz wbhOUOEWEOUOWET wl UC

comprised of people nominated from the region and federal and
Queensland government representatives.1%

2.177 Mr Robert Ryan, Assistant Secretary, Empowered Communities at the

Department of the Prime Minister and Cabin et, told the Committee that
the OOET OwUOUT T UwUOWEUDOT wUOT 1 UTT UwlTT ws U
economic development and reformed land arrangements which actually
briOT wx UOUxT UPUa wi OWuwir Byarikrplab&E Owx 1 Ox Ol 7 6
Itz very much a grassroots model. Iz based on 12 sukregions, largely based
around local government areas, and it has a mix of cultural authority through
traditional owners and prescribed body co rporates, empowerment, which
brings in natural leaders within that community, in particular a lot of the
historical people who may not be traditional owners but actually play a key
role in those communities, and then the people who are really focused around
economic development. It brings those together at a sub-regional level to have
discussion with the three levels of government| Commonwealth, state and
local|l and make decisions around how investment should happen, where the
priorities are in that region an d then out of that build that up to a regional

153

154

155

156

157

Cape York Institute, Submission244.2 p. 10.
Cape York Institute, Submission244.2 p. 11.
Cape York Institute, Submission244.2 pp. 10-11.
Cape York Institute, Submission244.2 p. 11.

Mr Robert Ryan, Assistant Secretary, Empowered Communities, Department of the Prime
Minister and Cabinet, Proof Committee Hansay&anberra, 25 June 2018, pp. 223. See also:
Department of the Prime Mini ster and Cabinet, Submission382.1 p. 18.
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approach, which they call the Cape York Futures Forum. That would look at
the matters which need to be progressed at a regional levelise

2.178 The Cape York Institute submitted that the model could be established by
OEUPOOCEOWOI 1 PUOEUDOOOWOOUDLOT wlOT EQwOT 1 UI
EQEwxUDPOEDxOI UZ WEUWE WOEUDPOOEOQWOI Yi OOwWEC
Ul T awpbUT T EwOOws Ul xUI Ul OUWEOGEwWOUT EOPUI u

This is just the Cape York approach| other regions must devise a different
model that better suits them.15°

2.179 The Department of the Prime Minister and Cabinet noted that the
government had been working with Cape York leaders throughout the
development of the proposal. 16

Proposal for a Torres Strait Regional Ass embly

2.180 The Committee heard evidence about attempts to revitalise a 1997 proposal
to establish a Torres Strait Regional Assembly The proposal was made by
the House of Representatives Standing Committee on Aboriginal and
Torres Strait Islander Affairs in its 1997 report: TorresStrait Islanders:

A NewDeal®?

2.181 The House Standing Committee proposed that the Regional Assembly be
established under complementary Commonwealth and Queensland
legislation and be responsible to nominated Commonwealth and
Queensland government ministers. 162

2.182 The Regional Assembly would replace the Torres Strait Regional Authority,
the then Island Coordinating Council ( a Queensland statutory authority ),

158 Mr Robert Ryan, Assistant Secretary, Empowered Communities, Department of the Prime
Minister and Cabinet, Proof Committee Hansay&anberra, 25 June 2018, pp. 123.

159 Cape York Institute, Submission244.2 p. 13.
160 Department of the Prime Minister and Cabinet, Submission382.1, p. 18.

181 House of Representatives Standing Committee on Aboriginal and Torres Strait Islander Affairs,
Torres Strait Islanders: A New DgaAugust 1997.

162 House of Representatives Standing Committee on Aboriginal and Torres Strait Islander Affairs,
Torres Strait Islanders: A New Deahugust 1997, pp. 5052.
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and the Torres Shire Council, and would s Uresent and provide services
for and on behalf OT WEOOQwUI UPET OUUwOE wOT 1T w3 OUUI Uw

2.183 The House Standing Committee proposed that the Regional Assembly
consist of an electedrepresentative from each island council electorate, three
elected representatives from Thursday Island and two representatives
elected to represent Horn and Prince of Wales Islands164

2.184 All voters qualified under the Local Government Act 199®Id)| not limited
to Torres Strait Islanders and Aboriginals, and including members of Island
Councils| would be eligible to vote for Regional Assembly candidates and
be eligible for election as candidatesi¢s

2.185 The House Standing Committee proposed that the Regional Assembly
undertake the functions that were, at the time, carried out by Torres Strait
Regional Authority, the Island Coordina ting Council, and the Torres Shire
Council, noting that these functions would need to be adapted for to
encompass all people in the region. These functions include:

A formulating policy and implementing programs;

A advising Commonwealth and Queensland government ministers; and

A having and discharging the functions of local government where these
functions are not administered by Aboriginal and Island Councils. 166

2.186 Aside from the Torres Shire Council, other Island Councils would continue
to carry out their e xisting functions. However, the House Standing
Committee noted that the Island Councils may decide to contract out
various functions to the Regional Assembly or, eventually, to merge with the
Assembly.167

2.187 The House Standing Committee proposed that the Regional Assembly be

UUOws EEEOUEDOT wOOwWUOUOEwWxEUODPEOI OUEUA wx

163 House of Representatives Standing Committee on Aboriginal and Torres Strait Islander Affairs,
Torres Strait Islanders: A New Deahugust 1997, pp. 5052.

164 House of Representatives Standing Committee on Aboriginal and Torres Strait Islander Affairs,
Torres Strait Islanders: A New Deahugust 1997, pp. 5255.

185 House of Representatives Standing Comnittee on Aboriginal and Torres Strait Islander Affairs,
Torres Strait Islanders: A New DgaAugust 1997, pp. 5255.

166 House of Representatives Standing Committee on Aboriginal and Torres Strait Islander Affairs,
Torres Strait Islanders: A New Deahugust 1997, pp. 5558.

167 House of Representatives Standing Committee on Aboriginal and Torres Strait Islander Affairs,
Torres Strait Islanders: A New Deahugust 1997, pp. 5558.
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UUI OECaAa wEOOUDPEIT Uwl UUEEODUT BDOT satheus EVOUC
Regional Assembly on issues of cultural and traditional significance to all
Torres Strait Islanders.168

2.188 In a submission to the present inquiry, the Torres Strait Regional Assembly

advised the Committee that it was working to design and implement a

The TSRA Board at their Meeting 100 in September 2016 passed @solution to
establish a Regional Governance Committee. The committee is mandated by
the TSRA Board to progress the design and implementation of a regional
assembly model of governance for the Torres Strait.... The TSRA Board at
Meeting 107, unanimously agreed to establish a Torres Strait Regional
Assembly by 2020. Following on from this, the TSRA Board at a recent Special
Meeting 108 on 3 August 2018, endorsed the Torres Strait Regional Assembly
Transition Plan developed by the Regional Governance Committeezs
Secretariat Consultant, Mr Phillip Mills.

The TSRA is now working proactively with its key partners in the Torres Strait
and Northern Peninsula Area of Australia to build on the existing governance
arrangements so that by 2020 we will have the foundations to move to the next
level of our region and our people z journey.169

2.189 Speaking to the Committee on Thursday Island, Mr Getano Lui of the Torres

Strait Regional Authority explained the history behind the proposal to
transition to assembly governance. Mr Lui emphasised:
ThHOUwhb UwdOOUwU OO Wdtdkiddg aonddi. \Weuate ireButrectng, 7
really, the aspiration of our people that has been lying dormant for that
many years.17°

2.190 Mr Lui a dded that there had been discussions with the federal and state

governments about the proposal.t™

168

169

170

171

House of Representatives Standing Committee on Aboriginal and Torres Strait Islander Affairs,
Torres Strait Islanders: A New DegaAugust 1997, pp. 6364.

Torres Strait Regional Authority, Submissiord61, p. 2.

Mr Getano (Jnr) Lui, Chair, Regional Governance Committee, Torres Strait Regional Authority ,
Proof Committee Hansayd hursday Island, 2 October 2018, pp. 1112.

Mr Getano (Jnr) Lui, Chair, Regional Governance Committee, Torres Strait Regional Authority,
Proof Committee Hansard hursday Island, 2 October 2018, pp. 1112.
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Proposal for recognising local Indigenous bodies

2.191 The Committee is aware of a proposal made by Mr Nyunggai Warren

Mundine AO for the establishment of local Aboriginal and Torres Strait
Islander representative bodies.

2.192 The proposal is setoutin, U w, U O Eddgay,PrattizalRecognition from the

MO E Berspectivepublished in May 2017 in advance of the National
Constitutional Convention at Uluru .172

2.193 In the essay, M Mundine stated UT EUwUI EOT OPUDPOOwWUT OUOE w

recognising a race of people, but about recognising First Nations of our
EOUOUUVUAWEOEWUT I wOOEUwWUOwWPE PET wi EET wOI wC

2.194 Reflecting on the proposal for a national representative body for Aboriginal

and Torres Strait Islander peoples, Mr Mundine suggest ed:

The challenge of the proposal is a national body to represent all Indigenous
Australians ... But the establishment of a national body logically raises
guestions about how it is configured, what its powers are, who will serve on it,
and who elects them.174

2.195 Mr Mundine suggestedthat the E O E &redibility would not come from its

inclusion in the Constitution:

A body that exists in the Constitution, but which is not fulfilling its purpose,

or which is mired in disputes, loses credibility. Similarly, a body outside the
Constitution that is representative and effective enjoys legitimacy. Credibility
comes from being a voice that is considered, measured and represents our will
and ambition as Indige nous Australians seeking to improve the welfare of the
x1 Ox Ol wbl zUI w&¥l UxOOUDPEOI wi OUB

2.196 As an alternative to a national representative body, Mr Mundine

proposed explicitly recognising the existing power of the Federal Parliament

172

173

174

175

Mr Nyunggai Warren Mundine AO ,/ UEEUDPEEOQw1i EOT OPUDPOOWI UOOWUT T w,
mobs to speak for counfiyphold & Recognise Monograph Series, 2017.

Mr Nyunggai Warren Mundine AO , Practical Recognitionldf OO w01 T w, OEUz w/ 1 UUx1 EUD
mobs to speak for counfiyphold & Recognise Monograph Series, 2017, p. 3.

Mr Nyunggai Warren Mundine AO ,/ UEEUDPEEOQw1l EOT 6PUPOOWI UOOWUT 1T w,
mobs to speak for counfiyphold & Recognise Monograph Series, 2017, p. 7.

Mr Nyunggai Warren Mundine AO ,/ UEEUDPEEOw1i EOT OPUDOOwWI UOGOWUT T w,
mobs to speak for counfiyphold & Recognise Monograph Series, 2017, p. 8.
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UOwOIl 1T bUOE U Inufilotalraptebentatige b adies=ds Bdigenous
E OO0 U O UMD Munding explained :
This new constitutional provision would give no more power to the Federal
Parliament than it already possesses. The Parliament would establish a

statutory framework to giv e effect to this new constitutional provision.
What this statutory framework would do is recognise:

A (OGEDPT T O0UUw st)tbroaugrea®ndaanisnuer Ehe
acknowledgement and preservation of cultures and languages, as well as
U7 1T wol 1 EE a whsut®énsli €iduingustodiansbip;

A The need for formal representative structures for Indigenous Australians
today and tomorrow; and

A A vehicle for the Federal Government to partner with Indigenous
Australians towards empowerment and to reali se control and
responsibility for the advancement of Indigenous health and welfare. 177

2.197 Mr Mundine suggested that the responsibilities of local bodies can either be
defined in the Constitution or in legislation, but functions could include
managing native title lands, t he preservation of languages and culture, and
taking responsibility for the advancement of Indigenous health and
welfare.178

2.198 Mr Mundine also suggested that local bodies might affiliate in
representative state and federal bodies:
Logic says that, once local OE D1 UwEUI wgEUI EUI EQwUT 1 az OOwEI
State and Federal bodies. But, unlike a constitutionally created national body,
any State or Federal body will be accountable to community through its

2.199 Two draft constitutional provisions giving effect to this proposal are
discussed in Chapter 3.

176 Mr Nyunggai Warren Mundine AO , Practicall | EOT ODPUDOOwi UOOwWUT | w, OEUZ w/ |
mobs to speak for counfiyphold & Recognise Monograph Series, 2017, p. 10.

177 Mr Nyunggai Warren Mundine AO ,/ UEEUDEEOQw1l EOT OPUDPOO Wi UOOwWOT T w,
mobs to speak for counfiyphold & Recognise Monograph Series, 2017, p. 11.

178 Mr Nyunggai Warren Mundine AO ,/ UEEUDEEOQw1l EOT OPUDPOO Wi UOOwWOT T w,
mobs to speak for countiyphold & Recognise Monograph Series, 2017, pp. 1611.

179 Mr Nyunggai Warren Mundine AO,/ UEEUDPEEOw11 EOT OPUPOOWI UOOWUOT 1 w, |
mobs to speak for counfiyphold & Recognise Monograph Series, 2017, p. 10.
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2.200 This proposal is discussed and developed in further detail in a submission to
the inquiry from Dr Morris. 18 SeeChapter 3 for this evidence.

Proposal made by the Indigenous Peoples Organisation

2.201 In a detailed submission to the inquiry, the Indigenous Peoples Organisation
OUUODPOI E wE wBddiEed RepdsadtativerBOdy &8

2.202 Speaking to the Committee in Redfern, Ms Cathryn Eatock, Co-Chair of the
organisation, described the proposal:

The IPO proposal is based on a regional model which is fed by voluntary local
governance bodies that feed into a regional assembly. There is no limit on the
number of voluntary local governance bodies, though in its operation voting
would be limited to one vote per family. It would include local organisations,
youth representatives, women and elders.

Each local governance body would elect or choose through traditional
decision-making means a male and a female cechair. The two local co-chairs
would then attend a regional assembly where a further two co -chairs, one
male and one female, would be elected to chair the regional assembly. These
regional chair positions would be paid, full -time positions for the 36 regions
based on an improved version of the previous ATSIC regional model. The

Ul T b OOE O wE LheirsnwsudRHentgtal® Positions, but these would
then be divided into state and national responsibilities with an equal number
of 36 women and men working at both state and nati onal levels.

The regional structure will engage with ministers, government agencies and
Aboriginal peak organisations and liaise with Aboriginal and Torres Strait
Islander local governance bodies. All levels of governance will have youth,
women and elders needs addressed as standing agenda items. The governance
body would require three administrative arms to support the work of the
elected regional chairs. It requires (1) a policy review and development arm to
review and provide expert advice on current pol icies and legislation, to
propose best practice policy and to foster the development of more effective
approaches (2) a service delivery and infrastructure arm to provide expert
advice and capacity to respond directly to government shortfalls in service
delivery, housing and infrastructure requirements, with the ability to support
local and regional community development initiatives, community wellbeing
and capacity building and (3) an ethics and good governance arm to review
decision making and operations, to address any conflicts of interest and to

180 Dr Shireen Morris, Submissionl95 pp. 25-29.

181 |ndigenous Peoples Organisation, Submission338.1
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ensure the highest standard of accountability and good governance. The ethics
arm would provide advice to the representative body but also provide
guidance, mediation and advice services to the broader Aboriginal and Torres
Strait Islander community sector. 182

2.203 Responding to a question from the Committee, Ms Eatock suggested the
OOEI Ows EOUUOPUWI UOOZ WEUUwWws POxUOYI Uz wOT 1
Aboriginal and Torres Strait Islander Commission:

...importantly, it incorporates a local governance body. Thats based on

the Murdi Paaki trial but also the New South Wales Two Ways Together
Partnership Community Program, which established 40 partnerships between
communities, local governments and local working groups. | p reviously had
the opportunity to do a review of that Two W ays Together model and found
it to be strongly supported in all the communities. 183

2.204 The Committee notes that further detail on the proposal, including
responses to the questions included in the CommitUl 1 z Uwb OUI UPOwUI
DOEOUEI EwPOwUT 1T w( OEPTT OOUU W/ B#Ox Ol Uw. UT E

A process of co-design

2.205 The Committee heard a range of evidence on a possible process of caesign
between Aboriginal and Torres Strait Islander peoples and the Parliament or
government to determine the detail of T he Voice.

2.206 The Committee notes that, in giving evidence in relation to a proc ess to
determine the detail of The Voice, stakeholders expressed different views on
the scope and timing of any such procesq that is, there were different views
on what level of detail should be determined, and whether or not this should
occur before any referendum to constitutionalise T he Voice.

2.207 The Committee notes the context in which this evidence was received.
Nevertheless, the Committee suggests that a discussion of this evidencein
general terms may assist in identifying broad principles that might inform
any process of cadesign to determine the detail of The Voice.

182 Ms Cathryn Eatock, Co-Chair, Indigenous Peoples Organisation, Proof Committee Hansard
Redfern, 5October 2018, p. 25.

183 Ms Cathryn Eatock, Co-Chair, Indigenous Peoples Organisation, Proof Committee Hansard
Redfern, 5October 2018, p. 28.

184 |ndigenous Peoples Organisation, Submission338.1
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2.208 More specific evidence in relation to the process of providing legal form to
The Voice is discussed in the following chapter.

Aboriginal and Torres Strait Islander peoples working with
Government should determine the detail of a First Nations Voice

2.209 As noted earlier in this chapter, the Committee observed that many
stakeholders deferred to Aboriginal and Torres Strait Islander peoples to
determine the detailed design of The Voice.

221037 1 w2 UEUT O1 OUwi UOOwWUT T w 1T EUOwe OUOPOT w&U
commitment to deep consultation but cautioned that:

... strong evidence of co-design by Aboriginal and Torres Strait Islander people
in the models presented will be required for sincere and meaningful
engagement18s

2.211 The New South Wales Aboriginal Land Council called for aprocess of
co-design to be:

... well resourced, well informed, led by Aboriginal people, and have a clear
mandate. NSWALC supports the dialogue process of the Referendum Council,
and NSWALC is willing to participate and assist in hosting these
discussions 186

2.212 The National Native Title Cou ncil suggests that:

Rather than developing the detail of the model for a National Voice and
Makarrata Commission through the processes of a Parliamentary Joint Select
Committee, consideration should be given to developing the mechanisms for
implementation of the above core principles through an appropriately
resourced national Indigenous consultative process.187

2.213 In a submission to the inquiry, t he Technical Advisers to the Regional
Dialogues and Uluru First Nations Constitutional Convention stated that
the dialogues consdered that the full detail of T he Voice must be designed
through a process that is led by Aboriginal and Torres Strait Islander
peoples. The submission went on:

185 Statement from the Heart Working Group, Submission 302,1p. 6.
186 New South Wales Aboriginal Land Council, Submission 386.1p. 3.

187 The National Native Titl e Council, Submission 464p. 5.
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... the body must have authority from, be representative of, and have
legitimacy i n Aboriginal and Torres Strait Islander communities across
Australia .188

2.214 Ms June Oscar AO, the Aboriginal and Torres Strait Islander Social Justice
"O0O0PUUDPOOI UOWUOOEWUT T w" O @ubandieddall wUT EUwC
participation of Indigenous people in an y design procesg wb OwUl OEUDP OO u
The Voice 180

221537 1 w( OEPT 1 OOUUwW/ 1 6xO1 U
POx OUUEOE! zwUT E0Cw EOUD
structure and form of T he Voice:

_,E

EODP
Ow

Indeed, the freedom and power to shape representative structures is inherent
POwWUI 1 wxEUBDUIUVOHOPOEOP OO 6

2.216 Dr Gabrielle Appleby also suggested that within any design process there
was a need to prioritise self-determination of Aboriginal and Torres Strait
Islander peoples. Dr Appleby went on:

As such | submit that it = better to leave the process initially in the hands of
First Nations people, who themselves may seek the input and deliberation in
the process on the appropriate questions from non-Indigenous Australians
and technical experts.tot

2217 OEI UUOOwl UwEOwWI OxT EUPUI E wUIT-0lubzUudED WL
OOUI EwlT 1T wwb O x GXEMEE 0 ED Qi ubpsOx @A 7 o
The creation of a First Nations Voice effects a change not only to the
arrangements governing Aboriginal and Torres St rait Islander peoples but

also to the governing arrangements of Australia as a whole. Non-Indigenous
people from across Australia must therefore also be able to have a genuine and

188 Technical Advisers: Regional Dialogues and Uluru First Nations Constitutional Convention
Submission209, p. 7.

189 Ms June Oscar AO, Aboriginal and Torres Strait Islander Social Justice Commissioner,
Australian Human Rights Commission, Proof Committee Hamsd, Canberra, 18October 2018 p. 3.

19 Indigenous Peoples Organisation, Submission338, p. 7.

191 Dr Gabrielle Appleby, Proof Committee Hansar€anberra, 11 September 2018, pp.-3.
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significant say on how the Voice will operate in relation to the established
institutions of Australian government. 192

2.218 The Committee heard about the relationship between the design of The
Voice and its legitimacy and credibility among Aboriginal and Torres Strait
Islander peoples.

2.219 Mr Keith Thomas, Chief Executive Officer of the South Australian Native
Title Services said:

... | really think a lot of [the design of the Voice] has to come through a
consultation process with Aboriginal people so that Aboriginal people have
ownership of that process and ownership of the final product. | f we don't have
that, it's probably not going to work. 193

2.220 Professor Davis emphasised that the legitimacy of any process for designing
and establishing an institution is important for the legitimacy of that
institution going forward:

We know that in any public institution the trust and confidence of the people
that that institution is intended to serve is really critical for the public law
principle of legitimacy. 194

2.221 Anderson et al explained:

The right to self-determination has a constitutive aspect that is engaged at
moments when new governing institutions are being created. ... when new
governing institutions for Indigenous peoples are being created, they must, if
they are to uphold self-determination, come into being through a process that
involves the participation and obtains the consent of the Indigenous peoples
concerned1%

192 Ms Pat Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate ProfessoiSean
Brennan, Dr Dylan Lino, Ms Gemma McKinnon, and Associate ProfessorGabrielle Appleby ,
Submissior479, pp. 11, 15.

193 Mr Keith Thomas, Chief Executive Officer, South Australian Native Title Services, Proof
Committee Hasard Adelaide, 5 July 2018, p. 9.

194 Professor Megan Davis, Pro Vice-Chancellor Indigenous, University of New South Wales ,
ProofCommittee HansardCanberra, 11 September 2018, p. 6.

195 Ms Pat Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associae ProfessorSean
Brennan, Dr Dylan Lino, Ms Gemma McKinnon, and Associate ProfessorGabrielle Appleby ,
Submissior479, p. 14.
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2.222 The Indigenous Peoples Organisation emphasised thatengagement of the
Aboriginal and Torres Strait Islander community in the development of T he
Voice is essential forit to have legitimacy in representing that community .19

2.223 Referring to the experience of remote Aboriginal and Torres Strait Islander
communitie s, the Hon. Fred Chaney AO and Mr Bill Gray AM de scribed the
s OOEEOQwUI OUIl woOi wEgGPOODUWYOBEEOP DO WEDOEwWET B
Answers unilaterally determined by government or Parliament will not be
answers. A voice that Indigenous people do not think of as authentically their
voice and is not regarded as legitimate, is without value. What the inte rim

report identifies is that there are many issues to be considered and there will
be differing views including among Indigenous people. 197

2.224 Quoting from a discussion paper on the design of Indigenous organisations,
the Indigenous Peoples Organisation submitted thats U1 1 wgdiBd Ol O
develop distinctively | ndigenous institutions which nonetheless facilitate
effectb Y1 wi OT ET 1 O QU wp®UT wl 60YT1 UOO1 OU¢

2.225 It was suggested by some thatthe Parliament or the government should
have a role in any process to determine the detail of a First Nations Voice.

2.226 Mr Thomas Mayor submitti EwUT EOwUOT 1T w@Ul U0ODPOOUwx OUI E
interim report relating to the design of a First Nations Voice s E Bny be
meaningfully answe Ul EwD OwWEOwWEUUT | Gddichnsuftafieng wUT U O L
between the Australian Government and Aboriginal and Torres Strait
Islander peoplesz1®

2.227 Uphold & Rl EOT OPUIT WEOEwWUT T w/ , w&0addw( OUUPUUL
legitimate process that will have the confidence of all Australians is a
process that is initially in the hands of both the Australian Parliament and
%POUUUOw- EUBOOUwx] Ox Ol 76

19 |ndigenous Peoples Organisation, Submission338, p. 7. See also: Law Council of Australia,
Submission288.1, p. 6.

197 The Hon. Fred Chaney AO and Mr Bill Gray AM, Submissior405, pp. 2-4.
198 |ndigenous Peoples Organisation, Submission338 p. 7. See alsot EYDEw, EUUDOOws 11 U1 B(

No. 248 Centre for Aboriginal Economic Policy Research, 2003 11.
19 Mr Thomas Mayor, Submission247.], p. 3. See also: Gilbert + Tobin Submission315.1, p. 4.
200 Uphold & Recognise and PM Glynn Institute, Submission423 p. 2.
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2.228 Speaking in the context of the need to resolve a sufficient level of detail prior
to any referendum in relation to T he Voice, Professor Williams suggested
that any design processshould be led by Aboriginal and Torres Strait
(UGEOETI Uwx1l OxOl UOWEUUwWUT OUOEWEOUOws | EUE
community z2°*

How do we design the process that gets us a rigorous, safe, sound model
while at the same time educating, building support and ma intaining
Indigenous leadership of the process? That is the big question for me202

2.229 Similarly, Mr Hobbs submitted:

The challenget and the opportunity ¢ is that no one knows the detail of what
a First Nations Voice will look like. ... We do know, however, th at a First
Nations Voice will only be effective if it is regarded as legitimate by the
Aboriginal and Torres Strait Islander community and credible by

government and the Australian public at large. 203

2.230 Mr Chaney and Mr Gray recommended that the Parliament wor k with
Aboriginal and Torres Strait Islander peoples to find answers, rather than
imposing the answers:

Such consultations will take time and should not be rushed. 204

Suggested approaches to co-design

2.231 The Committee is aware of a range of views on how any co-design process
should proceed, including what matters should be determined in any
co-design processand who should conduct the process.

2.232 The Committee notes that some stakeholders referred to past processes
that might inform or provide a model for any future co-design process,
including regional dialogues conducted by the Referendum Council. Of
particular significance as a best practice standard was the consultation work
that led into the establishment of ATSIC. On the Aboriginal side, leaders
UUET wWEUwW" T EUOT Uw/ 1 UOPOUWEOEwW+OPDUNEW. 7 #
ranging efforts to co-design new institutions, ably supported by non -
Aboriginal leaders such as Nugget Coombs and Gerry Hand.

201 Professor George Williams AO, Proof Committee Hansar€anberra, 18 September 2018, p. 2.
202 Professor George Williams AO, Proof Committee Hansay&€anberra, 18 September 2018 p. 7.
203 Mr Harry Hobbs, Submission189.1, pp. 6-7.

204 The Hon. Fred Chaney AO and Mr Bill Gray AM, Submissim 405, p. 3.
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2.233 The Committee heard that one of the important design questions to be
addressed in any design process would be interface between The Voice and
existing local and regional organisations.25 Mr Ken Sumner, Chief Executive
Officer of the Moorundi Aboriginal Comm unity Controlled Health Service ,
said:

A First Nations voice should be designed in collaboration with Indigenous
people so that it complements and supports regional and local
empowerment. 206

2.234 Dr Appleby submitted that some design questions should be addressed
exclusively by Aboriginal and Torres Strait Islander peoples, while others
could be addressed through a co-design process:

I would submit that questions about representation, the desired function of the
voice and what it can achieve within communities, fo r instance, are things that
should be driven by First Nations, as they are uniquely placed to inform these
guestions. However, there are other questions that affect the operation of the
wider constitutional system which could be part of a co -design process In
addition, there are many technical questions that would require an intimate
understanding of the Constitution and parliamentary systems, and as such the
answers to these questions should be informed by experts207

2.235 In a submission, Uphold & Recognise andthe PM Glynn Institute proposed
a two-stage process of consultation:

In the first stage, there should be consultation with all Indigenous peoples
about how the enabling legislation (and constitution alteration) should be
drafted.

In the second stage, thepeople within each local/regional community need to
be consulted about how the local/regional voice for their community should
operate 208

2.236 The submission explained that the first stage of consultation would involve
Aboriginal and Torres Strait Islander peop les working with the Parliament

205 Associate Professor Kristen Rundle, CaDirector, Centre for Comparative Constitutional Studies,
Proof Committee Hansardllelbourne, 26 September 2018, pp. 334.

206 Mr Ken Sumner, Chief Executive Officer, Moorundi Aboriginal Community Contr  olled Health
Service, Proof Committee Hansayd\delaide, 5 July 2018, p. 36.

207 Dr Gabrielle Appleby, Proof Committee Hansar&anberra, 11 September 2018, pp.-&.
208 Uphold & Recognise and PM Glynn Institute, Submission423, pp. 2, 20
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todetermine T 1 UT 1 UwOT T a wxU zi u Qs g DOOO0E U U U |
The Voice, and then identifying and revising a specific model. The second
stage would occur after legislation enabling T he Voice is passed®

2.237 While emphasising that the views of Aboriginal and Torres Strait Islander
peoples should guide the development of T he Voice, Mr Hobbs also
proposed a two -stage process of consultation:

... a first stage of meaningful consultation designed and led by Indigenous
peoples could be undertaken with Indigenous communities across the
country. This stage could focus on developing and articulating key themes
and principles underlying a representative body ...210

2238, Uw' OEEVUwWUUTTT U0l EwUT EQwUT PUWBUET 1T wobBT 1
Referendum Council process or the Victorian treaty process, which are
discussed later in this section. Mr Hobbs went on:

The results of these consultations should inform the drafting of a Bill. It is
imperative that a second round of detailed consultati ons is then run to allow
Indigenous people and communities to understand the specific proposal.
Although a Bill will exist at this stage, Parliament should commit to any
modifications desired by Indigenous peoples. 211

2.239 The Public Law and Policy Research Unit submitted that there was a need
for Aboriginal and Torres Strait Islander peoples to clarify their expectations
of The Voice, after which there should be a further process of consultation
between representatives of Aboriginal and Torres Strait Islander
communities and the government to consider issues of the function,
operation, structure, membership, and implementation of The Voice 212

2240 ItalsoE UT Ul Ethe(taring pomt of the se consultations ought not be
a presentation of potential models for the consideration of Aboriginal and
Torres Strait Islander peoplex OwbOUUT EEwWUUT T 1 UUDPOT WE wE C
regional dialogue process:
Having identified the Voice as the core claim, it is incumbent on Aboriginal

and Torres Strait Islander peoples to prepare a comprehensive outline for the
Voice.

209 Uphold & Recognise and PM Glynn Institute, Submission423, pp. 20-21.
210 Mr Harry Hobbs, Submission189.1, pp. 2-3.

211 Mr Harry Hobbs, Submission189.1, pp. 2-3.

212 Public Law and Policy Research Unit, Submission408 pp. 2-3.
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As a matter of process, this would give Aboriginal and Torres Strait Islander
peoples ownership over the referendum proposal and ensure that it reflects
their needs and aspirations. This is a tangible benefit that camot be achieved
through a top -down process.213

224137 1T w" Exl w8 OUOw( OUUPUUUI wUUEOPUUI EwlT EUCuU
consultation would be required to settle the detailed design of The Voice,
including its composition, fun ctions, powers, and procedures. The Institute
recommended that while the process should take place after a referendum,
a framework for the process could be set out in advance.?14

2.242 A similar but more detailed proposal was received in a submission from
Anderson et al:

Before the referendum, the Voice design process should be set out in a draft
Bill that is endorsed in a motion by Parliament and released to the public
alongside the referendum question. ... it involves the following:

A The process for designing the Voice will be overseen by a Vdce Design
Council.

A The Voice Design Council should be populated by non -parliamentary
Ol OET UUwOIl wUOT T w/ UPOI w, POPUUI UzUwsRx1 UL w/
Aboriginal and Torres Strait Islander peoples in the Constitution and the
Referendum Council. This ensures continuity from the previous processes
that have been undertaken and to harness the depth of knowledge that
has been gained through these processes. Additional appointments may
be made to ensure geographic representation across the States and
Territories, as well as equal gender representation and equal Indigenous
and non-Indigenous membership.

A The Indigenous members of the Council will constitute an Indigenous
Steering Committee, who will take primary responsibility for
coordinating the process, guided by the advice of the full Council.

A Twelve Voice Design Dialogues with First Nations delegates from around
the country will deliberate on the design of the First Nations Voice.

A Following the Dialogues, a National Convention comprising 10 delegates
from each Dialogue will convene to synthesise the work of the Dialogues
into principles for drafting a Bill to establish the Voice.

213 Public Law and Policy Research Unit, Submission408 pp. 2-3.

214 Cape York Institute, Submissior?44.3 p. 4. See also: Dr Shireen MorrisSenior Policy Adviser
and Constitutional Reform Research Fellow, Proof Committee Hansaydownsville,
3 October 2018, pp.9-10.
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A 371 w" OUOEPOzZUw( OEDT 1 OOUUwW2U01 1T UDOT w" OOOD
preparation of a draft Bill establishing the First Nations Voice by the

Office of Parliamentary Counsel, in accordance with the Drafting

Principles determined at the National Convention.

A The work of the Indigenous Steering Committee and the delegates to the
Dialogues and National Convention will be guided by a set of Desi gn
Principles drawn from the work undertaken by the Referendum Council

A The Council will produce a final report that details the process
undertaken and includes a copy of a draft Bill establishing the First
Nations Voice. This report will be tabled in t he Commonwealth
Parliament.

A w/ EUODPEOI OUEUVUaw) OPO0w" 6O0O0PUUIT 1 wuwPhDOOWE O
the draft Bill and, after conducting a full parliamentary inquiry and

receiving further input from the wider Australian community,
recommend whether the Bill should be passed by Parliament.

A Parliament will have the final say on what form the First Nations Voice
takes 215

2.243 The submission from Andersonetal Ul U wO U U wguiding dringiplés & uus
derived from the Referendum Council regional dialogue process. 216

2.244 The Committee heard from Professor Tom Calma AO, former Aboriginal

and Torres Strait Islander Social Justice Commissioner,that a challenge in

any co-design process would be how Aboriginal and Torres Strait Islander

representatives are selected or appointal to participate in the process.

Professor Calma suggested that these epresentatives would need to

bes EEElI xUEEOI wOOwWOUEPOEUaw EOUDI BOEOWEOI
2.245 Professor Calmasuggested that Congress should be consulted in the process

of determining who would be involved in any co -design process?®

215 Ms Pat Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate ProfessoiSean
Brennan, Dr Dylan Lino, Ms Gemma McKinnon, and Associate ProfessorGabrielle Appleby ,
Submissior479, pp. 13-14.

216 Ms Pat Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate Pofessor Sean
Brennan, Dr Dylan Lino, Ms Gemma McKinnon, and Associate ProfessorGabrielle Appleby ,
Submissior479, pp. 17-18. See alsoCape York Institute, Submission244.3, p. 4; Law Council of
Australia, Submission288.1 p. 7.

217 Professor Tom Calma AO, Proof Committee Hansar€anberra, 180ctober 2018 p. 3.

218 Professor Tom Calma AO, Proof Committee Hansar€anberra, 180ctober 2018 p. 3.
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2.246 Uphold & Recognise and the PM Glynn Institute suggested that its

proposed two -stage consultation process would be initially overseen by s E O

DOEI x1 OEI OU uher by 4h@ EEERO EE B U E WXy Quil BIGEGEBOBUE
by legislation. 212

2.247 ProfessorDavis argued that a new entity was required for any co -design

process in relation to The Voice:

What that would look like would be the subject of discussions and debate,
length from the bulk of the processes that exist in Australia today with respect
to Indigenous affairs. | say that because of the kinds of feedback and the tenor
of the feedback that we got in the dialogues with respect to existing
institutions. 220

2.248 As outlined above, AndersonetalUl EOOOT OE | \bieelDedn) WE ws

Councilz wET wi U U E méhaiiamebtaryriebhbers of the Expert
Panel and the Referendum Council.22

2.249 However, the Indigenous Peoples Organisation suggested hat any

consultation process should be overseen by pemle distinct from those who

procesg OwWQ@OUUIT wE ws x I U B wElB03uO® DiaBuOPE8 IUUT B
tied to previous processes?2?

2.250 The Indigenous Peoples Organisation recommended the establishment of a

Makarrata Commission, with one of its functions beingto s UOET UUE Ol wU1
complex negotiations required with Indigenous Peoples to develop the
terms and formation of a national representative E O E28 7 &
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Uphold and Recognise and PM Glynn Institute, Submission423 p. 20.

Professor Megan Davis, Pro Vice-Chancellor Indigenous, University of New South Wales ,
ProofCommittee HansardCanberra, 11 September 2018, p. 6See alsoMs Patricia Anderson AO,
Proof Committee Hansar&€anberra, 11 September 2018 p. 2.

Ms Pat Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate ProfessoiSean
Brennan, Dr Dylan Lino, Ms Gemma McKinnon, and Associate ProfessorGabrielle Appleby ,
Submissior479, pp. 13-14.

Indigenous Peoples Organisation, Submission338.1, p. 24.

Indigenous Peoples Organisation, Submission338 p. 9; Indigenous Peoples Organisation,
Submission338.1 p. 24.
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2.251 The Indigenous Peoples Organisation also recommended a discussion paper

based on evidence to this inquiry be developed for consultation. 224

2.252 The Committee also receivedsuggestions for ensuring that any process

of consultation would be culturally app ropriate . For example, Aunty Pam
Griffin, an Aboriginal Elder from Wodonga, explained that consultations
often fail to understand or abide by Indigenous ways or customs:

It is important to meet the communities where they are at, fitting with their
agendasand timeframe where possible and allowing enough time in
consultation to ensure that a common understanding is achieved through
straight talking, plain English and in some circumstances using an interpreter.
There has been too much effort spent on outcomes that are not effective 225

2.253 Similarly, the Indigenous Peoples Organisation submitted :

Undertaking culturally appropriate consultation processes requires striving to
seek consensus or full agreement, or as closas possible to full agreement o
Sufficient discussion time and efforts made to consider and incorporate
concerns raised in some way generally support stronger endorsements than a
mere simple majority. 226

2.254 Dr Lynore Geia, speaking to the Committee on Palm Island, suggested that

Aboriginal and Torres Strait Islander communities would need to be
informed so that they could decide how to participate in any process:

People need to be given the time to reflect and think and have ownership of
the process as well. That first process, before we eve get to talk about
community awareness, might take three or four months of constant talking so
that people can become familiar with it and think about and talk about it in
OT1 PUwOPOwi E OeDibaistagbditiing. il &' s getingolved. 227

Eviden ce on previous consultation processes

2.255 As noted above, several stakeholders referred to previous processes of

institutional design and consultation with Aboriginal and Torres Strait

224

225

226

227

Indigenous Peoples Organisation, Submission338.1, p. 21.

Aunty Pam Griffin, Submission60, p. 1. See also: MBrian Blake, Proof Committee Hansard
Wodonga, 24 September2018,p. 33.

Indigenous Peoples Organisation, Submission338.1, p. 24.
Dr Lynore Geia, Proof Committee Hansar&alm Island, 3 October 2018p. 16.
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Islander peoples that might inform a ny future process of co-design in
relation to The Voice.

Referendum Councik t#gional dialogue process

2.256 The Committeehl EUE wUT EUwWUT T w1i i1 Ul BDEUOw" OUOED

process was a model that could inform the co-design of a First Nations
Voice.228 Details of the process areset outin the Final Report of the
Referendum Council 222 The report explains:

The aim of the First Nations Regional Dialogues was to enter into a dialogue
with Aboriginal and Torres Strait Islander peoples about what constitutional
recognition involves from their perspectives. The format was designed to give
participants a chance to examine the main options for recognition that had
been put forward, to understand them in detail, to discuss the pros and cons
of each proposal and to explore their potential significan ce for the relationship
between Aboriginal and Torres Strait Islander peoples and other Australians.
Through this process, delegates were invited to identify an approach to
recognition that seemed most likely to be meaningful. 23¢

2.257 Following a trial dialogue i n Melbourne in November 2 016 to test the

methodology, a total of 12 dialogues (and one additional information day)
were held around Australia from December 2016 to May 2017. Each
dialogue spanned over two and a half days. 23

2.258 The dialogues were delivered in p artnership with local Aboriginal and

Torres Strait Islander organisations. Up to 100 delegates were invited to

each. Two convenors were selected from the local region to facilitate
EPUEUUUPOOUWEEEOUEDPOT wUOOWEOWET 1T OEEwxUI x
Indigenous Steering Committee, and five local working group leaders,

228

229

230

231

For example: Mr Thomas Mayor, Submission247.1, p. 3;Gilbert + Tobin, Submission315.1, p. 4;

/ UDOI w, DOPUUI Uz Uw( OE bIiSibfiésiondin, p.Aa 4 msiPéxtitia Ande€b<orddop O O w
Proof Committee Hansar€anberra, 11September 2018, p. 2; Dr GabrielleAppleby, Proof

Committee HansardCanberra, 11 September2018 p. 3, Ms Pat Anderson AO, ProfessorMegan

Davis, Mr Noel Pearson, Associate ProfessoSean Brennan, Dr Dylan Lino, Ms Gemma

McKinnon, and Associate ProfessorGabrielle Appleby , Submission479, pp. 12-18.

Referendum Council, Final Report of the Referendum Counpjp. 109113
Referendum Council, Final Report of the Referendum Counpjp. 110-111
Referendum Council, Final Report of the Referendum Counpj. 110-113
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supported by legal and technical advisors, facilitated working group
discussions at each dialogue232

2.259 Speaking to the Committee in Canberra, Ms Patricia Anderson AO,
Co-Chair of the Referendum Council, outlined some of the practical
considerations that informed the process, including:

A accounting for factors that would impact upon the participation of the
community, such as ceremony, wet season, cyclone season, and sporting
events;

A holding dialogues on weekendsrather than during the week, so that
people could attend without losing income;

A ensuring that the dialogues involved a sample of people with cultural
authority to represent communities;

A working with trusted local individuals, supported by  experts, rather
than professional facilitators ; and

A facilitating participating in language where required. 233

2.260 Ms Anderson explained that the participation of some individuals and
organisations was restricted:

We tried to ensure that peak national organisations that have ongoing access
to parliament, parliamentarians and other entities with skin in the game were
restricted in dialogues to ensure those who do not normally have a voice in
communities could participate fully. 234

2.261 Ms Anderson also noted that the extent of the process was limited by the
Referendum"” OUOEDPOzHBWEUET 1 U
2262, Uw OET UUOOwWUUT T EwlOT 1T w" 6000PUUI T wOOWEOBOL
EOEwWET OPEI UE-dBighdoeess O uekaida tathéVoice 23 More
specifically, Ms Anderson shared her views on the benefits of adopting
the regional dialogue process:

232 Referendum Council, Final Report of the Referendum Counpjp. 111-112
233 Ms Patricia Anderson AO, Proof Committee Hansay€anberra, 11 September 2018, jp. 2-3.
234 Ms Patricia Anderson AO, Proof Committee Hansay€anberra, 11 September 2018, jp. 2-3.

285 Ms Patricia Anderson AO, Proof Committee Hansay@€anberra, 11 September 2018, p..5See also:
Professor Megan Davis, Pro Vice-Chancellor Indigenous, University of New South Wales ,
ProofCommittee HansardCanberra, 11 September 2018, p. 9.

238 Ms Patricia Anderson AO, Proof Committee Hansay&€anberra, 11 September 2018, p..2
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... 1t is Aboriginal designed and led; it is a proven method to engender
consensus among the large number of First Nations, because dialogue
productively incorporates tension and disagreement; it allows voices not
normally engaged in Indigenous affairs; and it i s based on the characteristics
of (a) impatrtiality, (b) access to relevant information, (¢c) open and constructive
dialogue, and (d) mutually agreed and owned outcomes | eventually. 237

2.263 Dr Appleby 1 OxT EUPUI EwUT EQwUT T wUl T POOEOWEDPEO

in relation to any co-design process in relation to The Voice, and should be
UUl EWEVUWE ws UUEUUDOT wxODbOUz wi OUwWEOGawEOOL
Strait Islander peoples:

One of the most remarkable features of the dialogues and the convention was

the achievement of such a high degree of consensus on complex political

issues. This was attributable to the high level of trust and confidence that

people had in the process that was conducted over the preceding 12 months.

It was an Indigenous-designed and an Indigenous-led model of community

deliberation that offered genuine participation and informed participation,

and that resulted in strong ownership of the outcome. 238

22642 DOPOEUOCaAOWUT T w/ UPOI w, POPUUI UzUw( OEDPT T C
the dialogue pU O E 1 U Ueading pactige in Aboriginal and Torres Strait
Islander consultation and consensus makingz2®8

2.265 Mr Thomas Mayor wrote UT EQwUT | wE D E O Gifdthiatives BROE T UU wb |
|l EUEEUDPOOEOZ WEOQOEwWs OERPOPUI EwUI T wbOxxOUUOL
positDP OO U wWUOwWET €l Ul UODODI Ez 6

2.266 Dr Appleby noted that , asthe objective of co-design of The Voice would be
EPDIi T T UI ODwUOwWUT E0wOT wUOT T w1l il Ul OEUOw" OC
be differencesbetween the two processes However, Dr Appleby also
emphasised tha0 ws EwO O U wWE O U OE weBidnal Gadlogudd Uz wi UOOwU

... particularly about First Nations participation in designing and running the
process, in rdation to the need for civics education to accompany the process

237 Ms Patricia Anderson AO, Proof Committee Hansay@anberra, 11 September 2018, p. 2.

238 Dr Gabrielle Appleby, Proof Committee Hansar€anberra, 11 September 2018, p. 3.

20 pUPOIl w, PODUUI Uz Uw( OE BT Sutin@@sionsin, MU OUa w" OUOEDOOuW
240 Mr Thomas Mayor, Submission247.1 p. 3.
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and the need for sufficient time to allow breakout groups to ensure delegates
are informed and all voic es are heard within the process24

2.267 The Committee notes observations about a lack of awareness among some

Aboriginal and Torres Strait Islander communities about the Referendum
" OU OE b 0z Uialbhuel p €3 FatdualSo some concerns about the
nature of the process including how delegates were selected and how
the dialogues were conducted. For example, the Indigenous Peoples
Organisations submitted:

Consultation processes should also be open tothose interested in attending,
limits on participation during the referendum consultations was a criticism
among some community members who feared a pre-determined outcome. 242

2.268 The Wiradjuri Buyaa Council opposed the Statement from the Headn the

basisofthes | REOUUDPYI wEOEwWUI Ol EUWEOOUUOUEUD O
disallowed an appropriate Wiradjuri Nation response in accordance with
6DUEENUUPwW+EPMEOEWEUUUOOZ 6

2.269 Mr Nathan Moran, Chief Executive Officer of the Metropolitan Local

Aboriginal Land Council , told the Committee:

At that regional dialogue at Rooty Hill, we did state some up -front concerns
about the process for selecting people to attend the dialogues. ... There was
a bit of contention about people going along. Were they representing
community? Were they representing themselves? Were they elected
representatives? Were they cultural representatives, or other?244

2.270 Ms Yvonne Weldon, Chairperson of the Land Council, and Ms Ann Weldon

also expressed concerns about selectioprocessand about the conduct of
the Sydney dialogue.24
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Dr Gabrielle Appleby, Proof Committee Hansay&anberra,11 September2018 pp. 3-4.
Indigenous Peoples Organisation, Submission338.1, p. 24.
Wiradjuri Buyaa Council , Submissiord68, p. 1.

Mr Nathan Moran, Chief Executive Officer, Metropolitan Local Aboriginal Land Council,
ProofCommittee HansardRedfern, 5October 2018 p. 3.

Ms Yvonne Weldon, Chairperson, Metropolitan Local Aboriginal Land Council, Proof Committee
Hansard Redfern, 5 October 2018pp. 5-6; Ms Ann Weldon, Proof Committee HansaydRedfern,
5 October 2018,pp. 7-8.
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Process leading to the establishment of the National Congress of

s A NN

2.271 The Committee heard evidence about the consultation process thatled to

the establishment ofthe- EUDOOE Ow" OOT Ul UURebdles UUUUEO

2.272 This consultation processand its outcomes aredescribed in a 2009 report,
Our future in our handswhich was prepared by an independent Steering
Committee chaired by the then Aboriginal an d Torres Strait Islander
Social Justice Commissioner, Prdessor Tom Calma AO. 246

2.273 As outlined in the report, the Australian Government requested the
establishment of the Steering Committee in December 20080 develop
a preferred model for a National Representative Body for Aboriginal and
Torres Strait Islander peoples by July 200947

2.274 The 2009report explains that the consultation process involved several
stages, eachinvolving a range of activities.

2.275 Initial consultations were undertaken by the Department of Families,
Housing, Community Services and Indigenous Affair s (FaHCSIA) from
July to December 2008 and included:

A approximately 80 r egional and local consultation meetings across every
state and the Northern Territory;

A meetings with peak organisations; and

A a written submission process that attracted 106 public submissions.2#?

2.276 Further consultation s were led by the Steering Committee from
December2008to July 2009 and included:

A asecond written submission process;

A anational online survey open to Aboriginal and Torres Strait Islander
people;

A focus group meetings conducted by the Steering Committee;

A discussions with Indigenous and non -Indigenous peak groups and
organisations;

A obtaining information from state and territory governments;

246 Australian Human Rights Commission, Our future in our hands 2009.
247 Australian Human Rights Commission, Our future in our hands 2009, p. 1.

248 Australian Human Rights Commission, Our future in our hands 2009, [p. 41-42.
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A atoolkit to help communities run their own meetings to discuss the
representative body; and
A a national competition to name the representative body. 24°

2.277 The consultations involved the preparation of two community guides to

inform discussion. Around 50,000 copies of each guide were distributed. 25
Information from earlier consultations was made publicly available and
framed the discussion at later consultations.25!

2.278 The consultations also included a national workshop:

In March 2009, the Steering Committee conwened a national workshop of
100Aboriginal and Torres Strait Islander people in Adelaid e to identify the
key elements of a new national representative body. 50 men and 50 women
were selected based on merit following a public nomination process, with
delegates selected to ensure a gender balance, as well as representation of
urban, regional and remote locations.252

2.279 Speaking to the Committee in Canberra, Professor Calmasuggested that this

x UOET UUwPEUWEwWs xOUI OUPEOwWPE A& wi &Rirgt EUE z wi
Nations V oice 253 Professor Calma explained that the selection process for the
nationaO wp OUOUT Ox wPhPEUwWOI EwEa wEOws 1 ODOI 00wl
20UEPUwW( UOGEOET Uwx1 Ox Ol zwbi OQwUI Ol EUI EwxE
demographics, from age to gender to remoteness and urban
representation E O E wU O®i OUUT 6 7

2.280 Professor Calma told the Committee that the workshop was an effective

process of cedesign:

That group got together to consider how the national congress would be
formed. It was a very unbiased process. | think it was enhanced by having
electronic voting, secret voting, on any issuesthat were considered where
they were being challenged. At the end of the day we got a process where
co-design worked very effectively and was done in a way that was very
unbiased and very futuristic in foresigh t, and the way forward. | think

249
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Australian Human Rights Commission, Our future in our hands2009, p. 15,41-42.
Australian Human Rights Commission, Our future in our hands 2009, pp. 4142.

Australia n Human Rights Commission, Our future in our hands2009, p. 15.

Australian Human Rights Commission, Our future in our hands 2009, pp. 4142.

Professor Tom Calma AO, Proof Committee Hansar&€anberra, 11 September 2018, pp.-b.
Professor Tom Calma AO, Proof Committee Hansar&€anberra, 11 September 2018, pp.-b.
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that really does bode well for a model moving forward in being ab le
to develop what a voice may look like. 255

228111 Ux OOEDPOT wUOw/ UOI 1 Udb e prdcesORotegstr D&i® O O1 O C
stated:
... it was dominated by many people involved in peak organisations,
universities and bureaucratic structures. To that end, | think you can
distinguish the dialogue process which engaged local communities to identify
those people 256

2.282 Congress submitted that many of the concerns expressed by Aboriginal and
Torres StraitIslandl Uwx 1 Ox O1 UwEUUDOT wOT 1 Ul weddUUO
Ul O1 YE OUz wU O E Eiacorpota@Eintotie Gddigntoiathd Voice 257

Victorian treaty process

2.283 The Committee also heard evidence about the consultation involved in the
Victorian GO Y 1 U O Odnéblig pooeesstowards a treaty in that state,
which includes the design and establishment of an Aboriginal
Representative Body .

2.284 Evidence in relation to the proposed structure for the representative body is
discussed earlier in this chapter (seeparagraph 2.146).

2.285 Mr Gargett gave the Committee an overview of the process:

In July 2016, the government established an Aboriginal Treaty Working Group
to lead consultation with the Aboriginal community. The working group is
comprised of members nominated by key Aboriginal organisations, such as
the Victorian Aboriginal Heritage Council and the Federation of Victorian
Traditional Owner Corporations. Members were also appointed by the
minister for their personal experience and expertise following an expression of
interest process.

In November 2016 and in March 2017, the Aboriginal Treaty Working Group
led two phases of community consultation on the design of the Aboriginal
Representative Body. Consultations occurred through open, statewide forums;
regional and metropolitan community consultations; online submissions; and

255 Professor Tom Calma AO, Proof Committee Hansar€anberra, 11 September 2018, pp.-b.

256 Professor Megan Davis, Pro Vice-Chancellor Indigenous, University of New South Wales ,
ProofCommittee HansardCanberra, 11 September 2018, p. 6.
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community led treaty circles. Following this, in November and December
2017, an Aboriginal Community Assembly was held over six days. It was a
representative group of Abori ginal Victorians selected independently from
government following an open expression of interest process. This group
made recommendations on outstanding elements on the design of the
Aboriginal Representative Body.

Over 7,000 Aboriginal Victorians were engaged through those phases of
consultation. In December 2017, the Victorian Treaty Advancement
Commissioner, Jill Gallagher AO, was appointed to lead the process
independently from government. This year, the commissioner has led a
further series of treaty roadshows with Aboriginal communities across
Victoria. These roadshows have engaged more than a thousand Aboriginal
Victorians across 30 communities, providing the regional and local
engagement which is vital for a legitimate treaty process. 258

2.286 Mr Gargett explained that, while the Aboriginal Treaty Working Group

operated as anadvisory body to government , the establishment of the Office

of the Victorian Treaty Advancement Commissioner provided for greater
independence for Aboriginal Victorians , ensuring that the process had
legitimacy .20

2.287 Mr Gargett emphasisedthat the process was designed to be open and

inclusive, ensuring that all Aboriginal Victorian s can participate , even when

they are unable to attend in meetings.260

2.288 Mr Gargett went into further detail about the community assembly. He

explained that an independent panel was convened to select participants
following an open expression of interest process:

We had three esteemed Aboriginal leaders within the community, who are
separate from government, and they reviewed all the applications. .. It was a
broad sample in terms of age split, so youth, middle -aged and elder cohorts.
Gender balance was fifty-fifty split broadly speaking. Then across each region
of Victoria that group came together in two lots of three days, which was
deliberately done to enable them to discuss the key issues and then go back to

259

260

Mr Andrew Gargett, Director, Strategy, Engagement and Community, Aboriginal Victoria ,
ProofCommittee HansardMelbourne, 26 September 2018, p. 14.

Mr Andrew Gargett, Director, Strategy, Engagement and Community, Aboriginal Victoria ,
ProofCommittee HansardMelbourne, 26 September 2018, p. 14, 17.

Mr Andrew Gargett, Director, Strategy, Engagement and Community, Aborigin al Victoria,
ProofCommittee HansardVelbourne, 26 September 2018, pp. 14.7.
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their community to seek feedback and information, discuss with them and
then come back and finalise the discussions. Obviously, the issues theyre
talking about such as: how do you determine who votes, are there electoral
regions| itz really complex and challenging stuff. 261

2.289 Ms Gallagher explained how she approached the consultation process:

My particular consultative model was to go ou t on country and talk to

people about what are the possibilities now th at we have a government that
is prepared to explore treaties with us...for me it was important to go out on
country to talk to people and get their views but not go out with a clean slate.
6 | e already had two years of developing design principles, and they ze the
principles the community came up with.

Then, through my additional engagement through the treaty roadshow s,
we heard other concerns. ...So we came back and incoporated that into our
OOE | Gabout dirginued conversations, with communications being very
clear, and bringing that back and seeing how we can test those models and
invest in those models. To me, that's the key?262

2.290 Ms Gallagher also explained how she had sought to capture the views of
Aboriginal elders in the consultation process, including through a state -wide

I OETl UUz wi OUUOB w, UWEEOOET T1 Uwl RxOEDOI EwC

authority of the representative body once it is established.263

2.291 Mr Gargett told the Committee that the Abor iginal Representative Body was
required to be established by July 2019 three years from the establishment

of the Aboriginal Treaty Working Group .24 Mr Gargett commented on this

timeframe:

( Simportant that when it comes to really foundational issues such as
representation and ability to have a voice we bring the community with us.

There are really ingrained challenges that have developed over 200 years that

261
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Mr Andrew Gargett, Director, Strategy, Engagement and Community, Aboriginal Victoria ,
ProofCommittee HansardVelbourne, 26 September 2018, pp. 14.7.

Ms Jill Gallagher A O, Victorian Treaty Advancement Commissioner, Victorian Treaty
Advancement Commission, Proof Committee Hansaydlelbourne, 26 September 2018, p. 26.
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Advancement Commission, Proof Committee Hansaydlelbourne, 26 September 2018, p. 30.
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mean quick resolution isn g necessarily the right way to go. Having said that,
we had nothing in 2016 and wez/e now got a legislated process with the
anticipation of a representative body within that period of time, so | think
things can be achieved?26®

2.292 Ms Gallagher acknowled? 1 EwUT E0wPUwl EEOZ UwWET 1 OwE w@C
6 1 woO O Gmaujpstius sitting down and designinl wE wE @ that Sontibugd
engagement the road trips, the treaty roadshows that we zve just completed|
and a lot more still has to happen.26¢

2.293 Ms Gallagher went on:

6 | E WGnunéaging from the community, as we travel throughout the state, is,
dNhy is it taking so long?zBut theO O wP OwOUT I UWEOUOT UUGWDPIT wi 1
a tricky thing to balance the aspirations out there; it really is. 267

Committee comment

2.294 As noted at the beginning of this chapter, the Committee came to the view
that its primary task was to expand on the detail of the proposal for a
First Nations Voice.

2.295 Throughout this inquiry, the Committee has sought to elicit evidence to
better understand the nature of the proposal and to elucidate principles and
models that might inform the design of T he Voice.

2.296 The Committee notes that it received far fewer submissions responding in
detail to the questions set out in the interim report than it had anticipated.
Given the poor response it is difficult to provid e detail for the structure and
operation of The Voice or voices without a process of cadesign.

2.297 Nevertheless, in the evidence received following the presentation of the
interim report t he Committee continued to observe strong support for the
concept of aFirst Nations Voice.

265 Mr Andrew Gargett, Director, Strategy, Engagement and Community, Aboriginal Victoria ,
ProofCommittee HansardMelbourne, 26 September 2018, p. 22.

266 Ms Jill Gallagher AO, Victorian Treaty Advancement Commissioner, Victorian Treaty
Advancement Commission , Proof Committee Hansaydlelbourne, 26 September 2018, pp. 226.

267 Ms Jill Gallagher AO, Victorian Treaty Advancement Commissioner, Victorian Treaty
Advancement Commission , Proof Committee Hansardlelbourne, 26 September 2018, p. 26.
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2.298 However, the Committee also continued to observe a lack of consensus on
how to give effect to this proposal in practical terms.

2.299 There remain significant questions about the form and function of The Voice
and, as outlined in both the interim and final reports , the Committee has
received evidence that reflects awide range of views on how b est to resolve
these questions.

2.300 The Committee reiterates the principles it id entified in the interim report ,
which could underpin the design of a First Nations Voice (see paragraph
2.19).

2.301 The Committee has also considered21 examples of past, current, or
proposed advisory or representative structures, which could inform the
design of The Voice (see paragraph2.145).

2.302 Above all, tT T w" OO OP U U lalionsthavé HipBlighte® &)demand for
local and regional voices, as well as for a national voice.

2.303 The Voice should reflect the experiences of Aboriginal and Torres Strait
Islander peoples in their communities , and, through its relationship with the
Parliament and the Executive, it must ultimately have as its objective
positive change for these communities. Whatever the structure of The Voice,
it is absolutely critical it has legitimacy and credibility at the local level.

2.304 Ultimately , however, it is not the role of the Committee to finalise the detail
of The Voice. Asthe Committee stated in its interim report, it believes that
the detail of The Voice should be determined by Aboriginal and Torres Strait
Islander peoples, the Australian Government, and the Parliament. It is worth
Ul UUEUDOT wOT T w" OO0 0 b tvlddsigrzfromukeBntetinUraparty D OO U u
The Committee recognises the potential of various Voice proposals to provide
meaningful recognition of Aboriginal and Torres Strait Isl ander peoples.

The Committee considers that it is essential to address questions of detail if the
proposal for a Voice is to meet the criteria for achieving recognition as set out
EEOY] wECEwWPOwWUIT T w" 600PUUIT zUwWUI UOOULUDPOOWOI

Furthermore, in considering these questions, the Committee is keen to ensure
that the various Voice proposals, should they be established, are both
legitimate and effective.

The Committee feels strongly that, to meet these objectives, the design of The
Voice, as well as any anendments that might be put to a referendum, should
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be informed by the two parties that it seeks to bring together | Aboriginal and
Torres Strait Islander peoples and the Parliament.

The Committee acknowledges that much of the work to be done should be led
by Aboriginal and Torres Strait Islander peoples. The Committee also
acknowledges that in any co-design process, the government should take an
active role in participating in any Aboriginal and Torres Strait Islander -led
consultations so that the outcomesof the consultations are co-owned by the
government and Aboriginal and Torres Strait Islander peoples and so that
government can have a richer appreciation for the authentic perspective
offered by Aboriginal and Torres Strait Islander peoples.

While some of the previous processes referred to in this interim report have
deeply engaged Aboriginal and Torres Strait Islander peoples, there has not
yet been coordinated discussion between government and Aboriginal and
Torres Strait Islander peoples on the detailed design of a voice on a local,
regional, and national basis with the participation of all parties.

The Committee also considers that, through this inquiry, it can play a
constructive role in the process of developing the proposal for a Voice.

AtthisstET 1T wOl wOT T w" OO0O6PUUI T zUwWE]I OPEI UEUDPOOUO

a Voice has not yet extended to any accepted view on what The Voice, or
series of voice proposals, should look like; nor is there clarity on how such
bodies should interact with each other or with the Parliament and the
Executive.

2.305 Nothing that the Committee has subsequently heard has altered the views

expressed in the interim report.

2.306 The Committee agrees that Aboriginal and Torres Strait Islander peoples

should determine the model of a First Nations Voice that best suits their
needs and aspirationg they should determine how the voices of their local
and regional communities are to be represented. It is important this must be
a community -driven process.

2.307 However, as noted above the succes of The Voice dependson its

relationship with the Parliament and the E xecutive. More fundamentally,
the existence of The Voice depends onits acceptance among the broader
Australian community. Shared understanding and ownership of a First
Nations Voice is critical.

2.308 For these reasons, the Committee is of the view that the Parliament should

have an active role in determining the detail of a First Nations Voic e. This
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process is an opportunity to build on constructive dialogues conducted to
date. Aboriginal and Torres Strait Islander peoples wish to be heard, and the
government and the Parliament must ensure that they are able to listen to
these voices.

2.309 Having government as a partn er in co-design provides co ownership of the
results of that process, reducesthe surprise element and also ensures that
the ideas emanating from the co-design are achievable, practical and able to
be implemented.

2.310 As such, the Committee considers that the most appropriate process for
determining the detail of T he Voice is a processof co-design involving
Aboriginal and Torres Strait Islander peoples, supported by
representatives of the Australian Government .

2.311 The Committee is of the view that a properly conducted process of cadesign
will ensure that The Voice can be:

A legitimate and credible among Aboriginal and Torres Strait Islander
peoples in local and regional communities;

A effective in advancing self-determination and achieving positive
outcomes for those communities; and

A capable of achieving the support of the overwhelming ma jority of
Australians.

2.312 The precise method of how that process of cadesign will work is a matter
for government to det ermine. The Committee recognises the scale of the
EOOUUOUEUDPOOUWUOET UUEOI OwEawUT 1T w1l i1 ulC
regional dialogues asindicated in evidence throughout the inquiry. The
Committee also notes the evidence from some Aboriginal and Torres Strait
Islander peoples of disquiet with aspects of that consultation process. Given
that feedback, while respecting the Referendum Councilz Uwx UOET UUOWE O

co-design process would need to address these issues

2.313 The Committee hopes that recording and presenting the evidence it has
received openly, transparently, and with respect will assist in any co -design
process in relation to a First Nations Voice.

Recommendation 1

2.314 In order to achieve a design for The Voice that best suits the needs
and aspirations of Aboriginal and Torres Strait Islander peoples, the
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Committee recommends that the Australian Government initiate a pr  ocess
of co-design with Aboriginal and Torres Strait Islander peoples.

The co-design process should:

A consider national , regional and local elements of The Voice and how
they interconnect;

A be conducted by a group comprising a majority of Aboriginal and
Torres Strait Islander peoples, and officials or appointees of the
Australian Government;

A be conducted on a full -time basis and engage with Aboriginal and
Torres Strait Islander communities and organisations across Australia,
including remote, regional, and urban communities;

A outline and discuss possible options for the local, regional, and
national elements of The Voice, including the structure, membership,
functions, and operation of The Voice, but with a principal focus on
the local bodies and regional bo dies and their design and
implementation;

A consider the principles, models, and design questions identified by
this Committee as a starting po int for consultation documents; and

A report to the Government within the term of the 46th Parliament with
sufficient tim e to give The V oice legal form.



3. Providing a legal form for a First

3.1

3.2

3.3

3.4

Nations Voice

The Committee appreciates that an appropriately designed First Nations
Voice will empower Aboriginal and Torres Strait Islander peoples to shape
the policies and laws affecting them. It has the potential to transform:

A the relationship between Aboriginal and Torres Strait Islander peoples
and the Australian Government ; and

A the poor socio-economic outcomes experienced by someAboriginal and
Torres Strait Islander communities.

This chapter considers the legal form in which a First Nations Voice might
be placed.

This chapter considers stakeholder views regarding how these principles
may be achieved. It begins by considering the case forenshrining a First
Nations Voice in the Australian Constitution , before considering the issues
surrounding the finalisation of an appropriate constitutional provision,
including:

A drafting principles;
A design questions yet to be resolved;and
A the prospect of conducting a convention to finalise a provision.

The chapter then concludes by discussing two suggestedapproachesto
implementing a First Nations Voice, including:

79
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A commencing with a referendum to constitutionalise a First Nations
\oice; or
A commencing with the legislative enactment of a First Nations Voice.

3.5 Nothing in this chapter affects the need for co-design which was promised
in the interim report and outlined in the previous chapter.

Why constitutionalis e a First Nations Voice

3.6 The Committee identified broad stakeholder support for the enshrinement
of a First Nations Voice to Parliament in the Australian Constitution
notwithstanding stakeholders zdiffering views on how and when it should
be implemented.

3.7 Asnoted in Chapter 2, much of the evidence received by the Committee
sought to illustrate how the constituti onal enshrinement of a First Nations
Voice would benefit Aboriginal and Torres Strait Islander peoples by
providing a permanent avenue for input into the policy and legislation
governing their affairs.

3.8 Many stakeholders supported the constitutional enshrin ement of a First
Nations Voice on the basis that the Referendum Council asserted that this
proposal that accords with the wishes of Aboriginal and Torres Strait
( UOE OE | Uukerkexamp@] M3 Ada Oliver -Dearman submitted:

We must not proceed with a recognition referendum that Indigenous people
do not agree with. They have made clear what they want in the Uluru

Statement. A recognition referendum must constitutionally guarantee the
voices of the First Nations. This is the line in the sand. It must be respected?

3.9 The Centre for Comparative Constitutional Studies warned that failing to
constitutionalise a First Nations Voice may damage trust between
Aboriginal and Torres Strait Islande r peoples and the instituti ons of
Australian Government :

A purely legislative response would fail to capitalise on the unique and
unprecedented consensus captured by the Uluru Statement.. The significance
of this moment in Australian history suggests that constitutional change
should be prioritised. The political will for constitutional change may fluctuate

1 Referendum Council, Final Report of the Referendunehcil, 2017, p. 2.
2 Ms Ada Oliver -Dearman, Submission 298p. 1.
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over time, and a failure to deliver on the promise of the Uluru Statement may

Australians, and between [I] ndigenous Australians and the institutions of
Australian Government. The constitutional moment created at Uluru must be
seized upon.3

3.10 Professor Anne Twomey noted the potential of a constitutional First Nations
Voice to provide meaningful symbolic recognition of Aboriginal and Torres
Strait Islander peoples:

The inclusion in the Constitution of a mechanism by which Indigenous voices

are heard therefore amountsto a form of recognition and respect that is

EEEOUETI EwOOUWNUUUWOOWEwWxT UUOOGEOQWOI YT OOWE U
nationhood, in its Constitution. Most importantly, it is not just words on a

page declaring respect for Indigenous Australians which ma y over time ring

hollow or false. It is a form of living respect that is activated each time an

Indigenous voice is heard by the Parliament.4

3.11 , Uw3 1 UUa w.rgcdriofe N@ttu@ueensland Land Council , felt that
a successful referendum to enshrinea First Nations Voice would contribute
to a more unified nation by reforging the relationship between Indigenous
and non-Indigenous Australians:

[thiOOwH T wOT T wUIl 11 t&lgdng 0rG wdice) theld | tiink webgb qut
and do the campaigning 6 w ¢ igidalkand Torres Strait Islander peoples and
other Australians] are ED Y D E 1 E ul BeCef eudr tome together unless
something fundamentally changes in terms of our relationship. It 4l only
change if we get out and work on it. That is a decision that the people of
Australia have to make6 3 1 E Uz U w\ lgat ta golthere [and have a
referendum] .5

3.12 Gilbert + Tobin felt that constitutionalising a First Nations Voice would
support Australia, as a nation, toreconcile with the facts of its history by
providing long overdue, formal recognition of the status of Aborigi nal and
Torres Strait Islander peoples as the first Australians:

When the Australian Constitution was drafted, Indigenous Australians had no
role in its formation and no place i n the Constitution except by way of

3 Centre for Comparative Constitutional Studies, Submission 289.1p. 6.

4 Professor Anne Twomey, Submission 57.1p. 1.

5 ,Uw3iUUaw. z217 EOI Ow#bHUI EUOU O wrrddflcommitteeHarisgpd) OE OE w+ E O E
Townsville, 3 October 2018, p. 14.
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exclusion. Constitutionally enshrining The Voice would address this manifest
wrong and provide proper and respectful recognition of the place of
Aboriginal and Torres Strait Islander Peoples in our nation. ©

3.13 Individualsw T OQwET UDT Ol EWEOQOE wOl EwUOT T w1l i1 Ul OEL
dialogue process (referred to in this chapter as Anderson et al) asserted that
gnshrining The Voice would usher in a new era of stability and continuity in
Aboriginal and Torres Strait Islander affairsz 0

Over more than four decades, Australian governments have repeatedly seen

the justice and common sense of providing a voice to Aboriginal and Torres

Strait Islander people in the policy process, through bodies established on an
administrative or even leg islative footing. But there has been no enduring

commitment to institutional security. To date, there has been no protection

against unilateral abolition of First Nations representative structures or against

the instability, disempowerment and lack of cet ED OUa wUT EQwi 60 O0O00OP UG

During the dialogues people repeatedly emphasised they wanted to escape
this instability and uncertainty and achieve enduring structural change by
constitutionally entrenching the Voice. 7

314 371 w- EUDPOOGEOwW" 601 Ul UU wCangrdsdy pbltEddBE z U w%E
that Aboriginal and Torres Strait Islander peoples comprise less than three
x1 UwET OUwOl wUOT T wOOUEOwWwxOxUOEUPOOWEOE WEL
EPUEUUUPOOZz6 w( DWEUUI UUI E wihsirditbatthes ODET wC
voices of Aboriginal and Torres Strait Islander peoples across Australia are
heard when decisions are being made which will inevitably affect [their]
liveszEQE ws 1T OWEwWOOOT whEaAa wUOPEUEUWOT 1 Wl EOO
Enshrining an advisory body to Parliament, res ponsible for reviewing
legislation, providing advice to the Executive and the Australian Government,
and proposing policy reforms would allow Aboriginal and Torres Strait
Islander peoples to overcome this disadvantage?

3.15 UNICEF Australia emphasised the pote ntial of a constitutionally enshrined
First Nations Voice to improve socio -economic conditions experienced by
Aboriginal and Torres Strait Islander communities:

6 Gilbert + Tobin, Submission 315,1p. 1.

7 Ms Patricia Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate Professor Sean
Brennan, Associate Professor Gabrielle Appleby, Dr Dylan Lin o, Ms Gemma McKinnon,
Submission 479pp. 4-5.

8 -EUDPOOGEOW" 601 Ul UUwWOI wSubrudsiehR@2pE2 U w%b U U 0w/ 1 Ox 01 U0
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3.16

3.17

3.18

3.19

3.20

0 a Voice to Parliament for Aboriginal and Torres Strait Islander Peoples has
the potential to provide expert and culturally sensitive advice to policy makers
so that the best interests of Aboriginal and Torres Strait Islander children can
be better understood and more effectively protected by our federal legislators
and policy -makers, and provide a mechanism for meaningful dialogue and
consultation with Aboriginal communities.. .9

Evidence also highlighted practical legal and technical reasons for seeking to
enshrine a First Nations Voice in the Australian Constitution by way of a
successful referencum.

Stakeholders argued that a First Nations Voice, supported by a double
majority of Australians during a referendum and enshrined in the

Australian Constitution, would be less vulnerable tha n a Voice founded
solely in Commonwealth statute.

The Prime MinB U U1 Uz Uw/( OE b1 dodnd @nd dne IBogBnoud U & w
Peoples Organisation both assertedthat constitutionally enshrining a First
Nations Voice would politically and legally mandate its permanence, where
legislation has been demonstrated to be inadequate.They argued that
providing for the permanence of aVoice is important given the abolition of
past statutory representative bodies such asthe Aboriginal and Torres Strait
Islander Commission (ATSIC) and the underfunding of Congress1o

The Centre for Comparative Constitutional Studies argued that

A purely legislative mechanism, without any constitutional status, would
leave the Voice to Parliament vulnerable to changes in political will. 1

Reconciliation South Australia supported this argument. It asserted that

EOUDPT POEOQWEOEwW3 OUUI Uw2 0U B0 EUDO DO EIuEw X
I DT T1T U0wWOI T EOQwi UVEOI POUOWEYEDOEEOI 76

9 UNICEF Australia, Submission 377p. 11.

o JUDOT w, POPUUI Uz Uw( OE bisibMiésidt)4ngp BnBigetousiPecplésU OE B O O w
Organisation, Submission 338,1p. 22.

11 Centre for Comparative Constitutional Studies, Submission 289.1p. 5.

12 Reconciliation South Australia Inc ., Submission 475p. ii.
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3.21

3.22

3.23

3.24

3.25

3.26

The Committee heard that constitutionally enshrin ing a First Nations Voice
would increase its efficacy by granting it a measure of independence from
the Australian Government.

Uphold & Recognise caitended that a constitutionally enshrined First
Nations Voice could be reformed but not abolished by the federal
Parliament. It suggested aVoice would be provided b B Ugreater security,
and therefore strength, to argue a contrary positonz wO OwUT lenidfOYI1 UDOO
the day. Uphold & Recognise also noted that constitutionally enshrining a
Voice directly addresses the fundamental imbalance between Indigenous
x1 Ox Ol wE O E whk Bnvilarly, e Publid ka@ and Policy Research
Unit said:
6 wU T Rakklbeen several attempts to create an Aboriginal representative
body in legislation. While these bodies have served an important role in the
relationship between Aboriginal and Torres Strait Islander peoples and
Australian governments, their vulnerabili ty to extinguishment has hampered
their capacity to represent Aboriginal and Torres Strait Islander peoples
effectively. 14

However, the Committee is aware that there is not universal support for the
constitutional enshrinement of a First Nations Voice to Parliament.

Some Aboriginal and Torres Strait Islander individuals expressed discomfort
with the idea of being included in a document which they felt had been
instrumental in their dispossession. For example, Ms Mary Graham
guestioned the value of constitutional recognition:

0 the Constitution reflects the ideas of the sovereignty upon which the
dispossession and all that other stuff occurred, so how can you convince
Aboriginal people that it  appropriate to place themselves under this
document?1s

Concerns were also raised regarding the principle of specifically
acknowledging one group of Australians, as separate to other Australians,
within the Constitution.

Mr Morgan Begg, Research Fellowat the Institute of Public Affairs , stressed
that Australia D UwE ws OPET UEOQwWET OOE UEddatzmayE OE wU T E |

13 Uphold & Recognise,Submission 423.1p. 4; see alsoGil bert + Tobin, Submission 315,1p. 2.

14 Public Law and Policy Research Unit, Submission 408p. 2.

15 Ms Mary Graham, Proof Committee Hansar@risbane, 4 October 2018, pp. 186.
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equally influence civil society by voting to elect representatives to state and
federal parliaments and to local government. He argued that
constitutional ising a First Nations Voice is contrary to the liberal democratic
x UPOEDxXx Ol woOi wsl GUEOQwUI xUI Ul OUEUDPOOz 0
Amending the Constitution to establish a body giving a Voice to Parliament
for one group is divisive and undemocratic. The Australian C onstitution is the

founding document of the Australian nation, and every Australian shou Id be
Oul EUI Ewl gUEOOa wUOET UwbUOG

The creation of a body to exclusively represent one group formally elevates
members of that group above others.16

3.27 Mr Simon Breheny, Director of Policy at the Institute of Public Affairs , took

this idea further, suggesting that even a statutory First Nations Voice would
conflict with the liberal democratic principle of equal representation.t’

3.28 A counter argument was presented by Professor Alexander Reilly of the

Public Law and Policy Research Unit. He contended that constitutionalising
a First Nations Voice is entirely appropriate as the Australian Constitution
already specifically empowers Parliament to make laws in relation to
Aboriginal and Torres Strait Islander peoples as a group distinct from other
Australians :

Any power must come with accountability. For general powers | the powers
of the parliament to make laws with respect to other people | that
accountability is entrenched in the Constitut ion through the electoral process
mandated by the constitution. There is no such accountability in relation to the
power to make laws with respect to Aboriginal and Torres S trait Islander

x1 Ox Ol 8 wBdet] aaywtiefd (hzhe Constitution, the chance to respond to

Voice is important and it z not sufficient [to] just put it into legislation. 18

3.29 However, Mr Begg and Mr Breheny suggested that the Institute of Public

Affairs would prefer t o repeal section 25 and section 51(xxvi) of the

16

17

18

Mr Morgan Begg, Research Fellow, Institute of Public Affairs, ProofCommittee Hansard
Melbourne, 26 September 2018, p. 1.

Mr Simon Breheny, Director of Policy, Institute of Public Affairs, Proof Committee Hansard
Melbourne, 26 September 2018, p. 3.

Professor Alexander Reilly, Public Law and Policy Research Unit, The University of Adelaide,
Proof Committee Hansar&€anberra, 18 September 2018, p. 16.
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Australian Constitution to remove all notion of distinguishing between

371 1 wb Ospodnionlbiuboth of those provisions is that it would prefer to
see both provisions repealed in full 6

On the basis that we dong think it z appropriate that the government passes
laws for a particular race.1®

A constitutional provision to enshrine  a First Nations Voice

3.30

3.31

Support for the constitutional enshrinement of a First Nations V oice
generated stakeholder discussion throughout the inquiry about an
appropriate constitutional provision. Stakeholders discussed general
principles for a provision, suggested draft words and reflected on the merits
of different options for constitutional provisions to enshrine The Voice.

The Committee received 18 different draft constitutional provisions. These
provisions can be divided in to three groups: (i) provisions dealing with local
and regional voices, (ii) provisions dealing with a national voice only, and
(iii) provisions dealing with a hybrid of matters.

Constitutional provisions dealing with local voices

3.32

3.33

The first local option is a provision for enshrining local v oices and then
sOl UUDPOT wOT 1 OwEI I POPEUT woOIi waré herdd wdOpb OwE E
ITTTTEUDYI QawEUwUT 1 wOEUDPOOEOWOI YI Ozo

70A. Aboriginal and Torres Strait Islander bodies

There shall be local Aboriginal and Torres Strait Islander bodies, with such
composition, roles, powers and functions as shall be determined by the
Parliament, including the function of collectively advising the Parliament on
proposed laws relating to Aboriginal and Torres Strait Islander affairs. 2

The second local option suggests repealing section 51(xxvi) of the
Constitution and rep lacing it with a new section 51A, noting that this
proposal differs to the new section 51A contemplated by the 2012 Expert

19 Mr Morgan Begg, Research Fellow andMr Simon Breheny, Director of Policy, Institute of Public
Affairs, Proof Committee Hansardlelbourne, 26 September D18, p. 3.

20 Uphold & Recognise, Submission 172: Attachment Pp. 8-9.

2t Uphold & Recognise, Submission 172: Attachment . 14.
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Panel. The model is detailed and specifies the functions of the local bodies to
be established:

The Parliament shall, subject to this Constitution, have power to make laws for
the peace, order, and good government of the Commonwealth with respect to:

1 Aboriginal and Torres Strait Islander heritage, cultures and languages and
the relationship of Aboriginal and Torres Strait Islander peoples with their
traditi onal lands and waters; and

2 the establishment, composition, roles, powers and procedures of local
Aboriginal and Torres Strait Islander bodies which shall be established to
manage and utilize native title lands and waters and other lands and sites,
preserve local cultures and languages and advance the welfare of the local
Aboriginal or Torres Strait Islander peoples. 22

3.34 The third local option suggests a more modest constitutional provision

PT DET wxUOYPE]I UwWwOOEEOQwWUI xUI Ul OUEUBori wEOE
influencing Aboriginal and Torres Strait Islander affairs, but which leaves
Parliament to determine their exact functions:

The Parliament shall, subject to this Constitution, have power to make laws for
the peace, order, and good government of the Commonwealth with respect to:

Aboriginal and Torres Strait Islander affairs, and the Parliament shall establish
bodies for each of the Aboriginal and Torres Strait Islander peoples, the
composition, roles, powers and procedures of which bodies shall be
determined by the Parliament.23

3.35 Two similar alternative options based on the third local option above were

also suggested to clarify the scope of advice to be provided by the
representative bodies and empower Parliament to establish the mechanism
by which advice will be provided:

There shall be local First Nations bodies, with such composition, roles, powers
and functions as may be determined by Parliament, and which shall include
the functions of managing and utilising native title lands and waters and other
lands and sites, preserving local First Nations languages, advancing the
welfare of the local Aboriginal or Torres Strait Islander peoples, and advising

22

23

24

Mr Nyunggai Warren Mundine AO,P UEEUDEEOw11 EOT OPUDPOOWI UOOwWUT 1 w, C
Mobs to Speak for Countrphold & Recognise Monograph Series, 2017, p. 12.

Mr Nyunggai Warren Mundine AO, / UEEUDPEEOw1i EOT OPUDOOWI UOOWUT T w,
Mobs to Speak for Countr¥phold & Recognise Monograph Series, 2017, p. 12.

Dr Shireen Morris, Submission 195p. 28.
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Parliament and the Executive on proposed laws and other issues relating to
these matters, under proceduresto be determined by Parliament. 2

3.36 This other option tightens the language of the above option:

There shall be local bodies for each of the Aboriginal and Torres Strait Islander
peoples, the composition, roles and powers of which bodies shall be
determined by the Parliament, and which shall include procedures for
Aboriginal and Torres Strait Islander peoples to provide advice to Parliament
and the Executive on proposed laws and other matters relating to Aboriginal
and Torres Strait Islander affairs.26

3.37 The sixth local option provides for multiple local voices:

1 There shall be a national Aboriginal and Torres Strait Islander Voice to
Parliament, and various regional, state and local Voices, with such powers as
the Parliament deems necessary and appropriate toinform its use sections
ss51(xxvi) and 122, or the exercise of any other provisions of this
Constitution.

2 The Parliament shall engage with the Voice and Voices when relying on
sections ss 51(xxvi) and 122 of the Constitution, and may engage either the
Voice or Voices in respect of any other provision of this Constitution, or laws
made thereunder;

3 Until the Parliament otherwise provides, the Voice and Voices shall:

a. Be comprised of Aboriginal and Torres Strait Islander representatives
chosen according toprocedures agreed between the Commonwealth
and Aboriginal and Torres Strait Islander peoples, based on principles
of democracy, regional and local empowerment, gender equality and
respect for traditional authority; and

b. Have power to engage with any other C ommonwealth state, territory or
local government body or entity it deems appropriate. 27

Constitutional provisions dealing with national voices

3.38 The first national option aims to enshrine a national Aboriginal and Torres
Strait Islander representative body, informed by local entities and entitled to
provide advice to the Parliament, which, in certain limited circumstances,
the Parliament would be compelled to consider before passing law. This

25 Dr Shireen Morris, Submission 195p. 28.
26 Dr Shireen Morris, Submission 195p. 28.

2 Professor Rosalind Dixon, Submission 316,1p. 2.
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provision seeks to clarify the constitutional obligation imposed on the
Australian Parliament to consult the new First Nations Voice .22 The proposal
is to enshrine a national First Nations Voice to be inserted into a new section
60A within the Australian Constitution:

60A(1) There shall be an Advisory Council, which shall h ave the function of
providing advice to the Parliament and the Executive Government on matters
relating to Aboriginal and Torres Strait Islander affairs.

(2) The Parliament shall, subject to this Constitution, have power to make laws
with respect to the composition, roles, powers and procedures of the Advisory
Council.

(3) The Speaker of the House of Representatives and President of the Senate

Ul EOOWEEUUI WEWEOxawli wOT 1 w EYDPUOUaw" OUOED

of Parliament as soon as practicableafter receiving it.

(4) The House of Representatives and the Senate shall give consideration to the
tabled advice of the Advisory Council in debating proposed laws with respect
to Aboriginal and Torres Strait Islander affairs.2°

3.39 The scond national option builds on the first national option and removes

descriptions of how the advice should be tabled and considered and may
help quell fears that The Voice would functionas Ews UT PUE wWET EO
/| EUODPEOI OUzo0
First Nations voice (omitting advice tabling function in Constitution) 60A
There shall be an Aboriginal and Torres Strait Islander body, external to
Parliament, to be called the [insert appropriate name, perhaps drawn from an
Aboriginal or Torres Strait Islander language], which shall have the function
of providing advice to the Parliament and the Executive Government on
Aboriginal and Torres Strait Islander affairs, under procedures, rules and
processes to be determined by Parliament. The Parliament shall, subject to this
Constitution, have power to make law s with respect to the composition, roles,
powers and procedures of the [body]. 3t

28

29

30

31

Uphold & Recognise, Submission 172: Attachment Bp. 8-9.
Professor Anne Twomey, Submission 57.1p. 2.

Cape York Institute, Submission 244p. 24.

Cape York Institute, Submission 244p. 24.

El Uu
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3.40 The third national option also builds on the first national option but does not

stipulate the name of the First Nations Voice to be establishedor how it
should provide advice :

First Nations voice (with no advice tabling function in the Constitution) There
shall be a First Nations body, external to Parliament, established by
Parliament, to advise Parliament and the Executive on proposed laws and
other matters relating to Aborigi nal and Torres Strait Islander affairs, under
procedures to be determined by Parliament, and with such powers, processes
and functions as shall be determined by Parliament.32

3.41 The fourth national option, to be inserted in Chapter 1 of the Constitution

provides:

There shall be a First Peoples Council established by Parliament and with such
powers as may be determined by Parliament from time to time. Parliament
shall consult with and seek advice from the First Peoples Council on

legislation relating to Ab original and Torres Strait Islander peoples.3?

3.42 Arrevised version of the fourth national option was suggested to empower

Aboriginal and Torres Strait Islander peoples to advise Parliament in a
manner which is clearly non -justiciable and which upholds Parliam entary
supremacy:

There shall be a First Peoples Council established by Parliament to advise
Parliament and the Executive on proposed laws and other matters relating to
Aboriginal and Torres Strait Islander peoples, under procedures to be
determined by Parliament, and with such powers, processes and functions as
may be determined by Parliament.34

3.43 A sixth national option recommended the insertion of a new section 127 into

referenduOz wOOET OO0 EwOOwUT | wOEST UET 1T wOi wOT T
There shall be an Aboriginal and Torres Strait Islander Voice [or Voices] to
Parliament, with such powers as the Parliament deems necessary and

32

33

34

Cape York Institute, Submission 244p. 25.

Provisions was proposed during the 2015 Joint Select Committee on Constitutional Recognition
of Aboriginal and Torres Strait Islander Peopleszinquiry. See Allens Linklaters, Submission 97
p. 17.

Dr Shireen Morris, Submission 195p. 25.
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appropriate to inform its use sections ss 51(xxvi) and 122, or any other
provisions of this Constitution. 35

3.44 A seventh national option provides for a more detailed version of option six:

(1) There shall be an Aboriginal and Torres Strait Islander Voice to Parliament,
with such powers as the Parliament deems neessary and appropriate to
inform its use sections ss 51(xxvi) and 122, or the exercise of any other
provisions of this Constitution.

(2) The Parliament shall engage the Voice when relying on sections ss 51(xxvi)
and 122 of the Constitution, and may engageit in respect of any other
provision of this Constitution, or laws made thereunder;

(3) Until the Parliament otherwise provides, the Voice shall:

(a) Be comprised of Aboriginal and Torres Strait Islander representatives
chosen according to procedures agreel between the Commonwealth and
Aboriginal and Torres Strait Islander peoples, based on principles of
democracy, regional and local empowerment, gender equality and respect for
traditional authority; and

(b) Have power to engage with any other Commonwealth state, territory or
local government body or entity it deems appropriate.

(c) Create appropriate regional, state and local councils to advise it on the
exercise of its powers and functions, including its engagement with state and
local entities, and empower such councils directly to engage with those entities
in appropriate cases 3¢

3.45 The eighth national option recommends creating a new Chapter 9 of the

Australian Constitution using the following draft provision:

Chapter 9 First Nations
Section 129 The First Nations Voice

1 There shall be a First Nations Voice.

2 The First Nations Voice shall present its views to Parliament and the
Executive on matters relating to Aboriginal and Torres Strait Islander
peoples.

35

36

Professor Rosalind Dixon, Submission 316,1p. 1.

Professor Rosalind Dixon, Submission 316,1p. 2.
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3 The Parliament shall, subject to this Constitution, have power to make laws
with respect to the composition, functions, powers and procedures of the
First Nations Voice.3"

3.46 A ninth national option was suggested by Senator Patrick Dodson and the
Hon. Warren Snowdon MP in the course of questioning withesses before the
Committee:

1 There shall be a First Nations Voice to Parliament;

2 The Voice shall not be a third chamber of the Parliament;

3 The Voice shall be advisory only and its advice will not be justiciable; and
4

Its powers and functions shall be determined by the Parliament of Australia.

Hybrid constitutional provisions

3.47 A hybrid option incorporating the power to make treaties was also
suggested

Section [XX] Aboriginal and Torres Strait Island People

The Commonwealth of Australia recognises that the lands how known as
Australia were occupied by Aboriginal and Torres Strait Islander peoples
according to their own laws and traditions.

The Commonwealth of Australia recognises that no formal agreement has
been entered with Aboriginal and Torres Strait Islander peoples f or the
occupation of their lands.

The Commonwealth of Australia commits to a relationship with Aboriginal
and Torres Strait Islander peoples based on the recognition of their rights as
Aboriginal and Torres Strait Islander peoples.

(1) As such, the Commonwealth of Australia:

(i) Shall, in consultation with the relevant State and/or Territory, enter a treaty
or treaties with Aboriginal and Torres Strait Islander peoples to affirm those
rights already recognised and those rights that may be further attained,;

(i) Shall, provide for a First Nations Voice to be heard by both houses of
parliament;

87 Ms Patricia Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate Professor Sean
Brennan, Associate Professor Gabrielle Appleby, Dr Dylan Lino, Ms Gemma McKinnon,
Submission 479p. 6.
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(iif) May, in consultation with those affected peoples, make laws for
Aboriginal and Torres Strait Islander peoples. 38

3.48 There was alsoa proposal for constitutional p rovi sions dealing with

defining the first people, makarrata, voice, agreement making and
communication in a new Chapter 1A:

First People shall mean the Aboriginal and Torres Strait Islander Nations,
clans, language groups, communities, families and individuals as existed
before European and South-east Asian contact and since®

0
1A. Voice
In all considerations of the Constitution, it is desirable to pay heed to the:

i. History; and

ii. Culture; and

iii. Knowledge of Country; and
iv. Truth-telling; and

v. Lives;

of the First People 40
5
1B. Agreement Making

In all considerations of the Constitution, it is desirable to pay heed to the
governance arrangements of the First People#t

5
1C. Communication

English shall be the official written and spoken language of Australia.

38

39

40

41

Mr Edward Synot, Submission 303.1p. i.

Ms Catherine Sullivan, Submission 404p. ii.

Ms Catherine Sullivan, Submission 404p. iii.
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Notwithstanding this, in all considerations of the Constitution, it is desirable
to pay heed to the:

Vi.

Languages; and

Songs and Songlines; and

Dancing; and

Message sticks; and

Artwork including historic rock art; and

Secret and sacred places;

of the First People .42

3.49 The final hybrid proposal was to suggest reserved senate seats for
Aboriginal and Torres Strait Islander peoples by amending s ection 9 of the
Constitution to add :

... the method shall ensure there is representation for indigenous Australians
and shall be uniform for all the States.43

Themes in the drafting

3.50 The Committee observed a number of similarities between the draft
constitutional provisions submitted by stakeholders t hroughout the inquiry.
These similarities in approach indicated that a constitutional provision
might attempt to:

A describe the broad features ofa First Nations Voice but defer
responsibility for defining its structure and functions to the Australian
Parliament;44

42

43

44

Ms Catherine Sullivan, Submission 404p. iii.

Mr David Latimer, Submission 458p. 1.

Professor Rosalind Dixon, Submission 316,1p. 2; Indigenous Peoples Organisation,
Submissior838.1, p. 22;Associate Professor Kristen Rundle, CaDirector, Centre for Comparative
Constitutional Studies, Melbourne Law School, University of Melbourne, ProofCommittee
Hansard Melbourne, 26 September 2018 pp. 32-34; Professor Anne Twomey, Submission 57.1
p. 2; Centre for Comparative Constitutional Studies, Submission 289,1pp. 12-13; Professor
Adrienne Stone, Co-Director, Centre for Comparative Constitutio nal Studies, The University of
Melbourne, Proof Committee Hansay@€anberra, 18 September 2018, p. 18Jphold & Recognise
and the PM Glynn Institute, Submission 423pp. 10, 16.
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A unequivocally uphold the sovereignty of the Australian Parliament by
providing for a Voice which is external to Parliament and which has
functions which do not constitute a veto over Parliament ;45 and

A provide for a First Nations Voice in a manner w hich renders its structure
and functions non -justiciable, so as to avoid legal uncertainty.*

3.51 Congressasserted that a provision which provides for the fundamental

characteristics of a First Nations Voice without being overly prescriptive
would imbue the r epresentative body with both stability and flexibility

The constitutional provision for the voice should contain elements which
ensure that its representative nature; independence; and functions relating to
providing advice and developing policy are maintained. However, the
constitutional provision should not be a substitute for legislation, and precise
details relating to the provision of resour ces, operation and makeup of the
voice should be left to the Australian Parliament to decide. There should
merely be enough to ensure that future governments cannot, out of political
expediency, seek to undermine the voice or sideline it.47

3.52 Associate Profesor Kristen Rundle, Co-Director of the Centre for

Comparative Constitutional Studies suggested that drafting a constitutional
provision which clearly provides for a First Nations Voice operating
externally to Parliament and which doesnot involve a transfer of power,
would allay fears that a Voice may constitute a ghird chamber z48

3.53 Uphold & Recognise and the PM Glynn Institute at the Australian Catholic

University argue d that any constitutional provision for a First Nations Voice
UT OUOE WEIT wsth avéid ebabliiguchaidendge Ghihe courts on
EOOUUDUUU D GMENMowis avghdd @t & grdvision which achieves

45

46

a7

48

49

Associate Professor Kristen Rundle, CaDirector, Centre for Comparative Con stitutional Studies,
Melbourne Law School, University of Melbourne, Proof Committee Hansaydlelbourne
26 September2018, p. 34Professor Anne Twomey, Submission 57.1p. 2.

Cape York Institute, Submission 244.,3. 2; Professor Anne Twomey, Submission 57.1p. 2;
Associate Professor Kristen Rundle, CaDirector, Centre for Comparative Constitutional Studies,
Melbourne Law School, University of Melbourne, Proof Committee Hansardlelbourne,

26 September2018, p. 32.

National Congress of AusU U E O D E z U w %bbhigdibau292,1.201 U O

Associate Professor Kristen Rundle, CoDirector, Centre for Comparative Constitutional Studies,
Melbourne Law School, University of Melbourne, Proof Committee Hansayd/lelbourne,
26 September2018, p. 34

Uphold & Recogniseand the PM Glynn Institute, Submission 423p. 5.
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UT DU wb OU d&dokn¥ide®dhdusgal uncertainty created by

justiciab[iOP Ua ¢ z 6 w

This avoids any risk of laws being struck down, whi ch is often cited as a
concern for parliamentarians anxious to retain their power in this
constitutional relationship. 5°

Broad design issues to be resolved

3.54

3.55

3.56

3.57

However , the Committee also noted that U U E Ol 1 @r&ftEcbnstitLiional
provisions varied greatly depending on their conceptualisation of the
structure and operation of the First Nations Voice to be enshrined.

On this basis some stakeholders, such as Professor Anne Twomey,
recommended that overarching design questions be resolvedbefore a
provision to enshrine a First Nations Voice in the Australian Constitution is
finalised .51

Design questions surrounding The Voice are considered in more detail in the
previous chapter.

Professor Twomey was among many stakeholders who identified a ra nge of
basic designquestions which needed resolution before further progress
could be made. In a supplementary submission, Professor Twomey listed
the following questions :
A (Uw0il 1 Ul wOOWET wEwUDAT 01 wEOEawUT EQwxUOYDI
Parliament and the Executive?

A Isthere to be a hierarchy of Indigenous bodies, with a peak body that
provides a single set of advice to the Parliament and the Executive?

A Is there to be a network of local bodies that may separately or collectively
provide advice to Parliament and the Executive, through some kind of
organising body, such as a Secretariat?

A Is there to be some kind of obligation on Parliament to consider advice
when it is provided or should there be an internal mechanism, such as a
parliamentary committee, that alerts Parlia ment to the advice?

A What mechanism should be provided for Parliament to be informed of
Ul EUWEEYDPE] wpbdl dwi OPWEOT UwUT T wYOPET wUxI
to be publicly known and recorded what advice has been given)?

50

51

Dr Shireen Morris, Submission 195p. 23.

Professor Anne Twomey, Submission 57.1pp. 4-5.
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3.58

3.59

3.60

3.61

A What powers does the Parliament need for the purposes of facilitating the
operation of such a system (eg the power to create local or regional bodies
or a single central body and the power to determine the composition,
powers, functions and procedures of such bodies)?

A What balance shauld there be between obligation and flexibility? 52

Professor George Williams AO made a similar point. He stressed that any
constitutional provision to enshrine a First Nations Voice will differ

El x1 OEDPOT wOOwPT 1 UT 1 Uwb Ustriitiwre, d OcaD EDOT wi OC
structure, or an institute with elements of both:

If it is going to be a single body advising Parliament, referring to body in the

constitutional change would be fine, but D1 wa OUWEOUDPEDkHethée wb Owi E
capacity for a regional or local body to advise Parliament, and there are many

of those, then you have to draft the Constitution accordingly and not make it a

singular body that's actually referred to. 53

Professor Williams cautioned that finalising a draft provision before
agreeing on the fundamental structure and functions of the First Nations
Voice may result in the enshrinement of a constitutional provision ill -suited
to the model of Voice to be implemented:

My point is a simple one. It = just that we need to work this out beforehand so
that we do get the drafting right. | think it would be a problem if we have
these conversations after the drafting because we may end up with the wrong
form of words. 54

The question of how best to provide for the longevity of a First Nations
Voice also remains to be resolved before a constitutional provision for its
enactment can be finalised.

Dr Bryan Keon-Cohen AM QC submitted that the constitutional provision
should include words which prohibit the abolition of the First Nations
Voice:

The power of a duly elected government to change legislation, or

reduce/abolish funding to The Voice entity, cannot be removed, but the terms
of the constitutional amendment could restrain this power by in cluding words

52 Professor Anne Twomey, Submission 57.1pp. 4-5.

58 Professor George Williams AO, Proof Committee Hansar€anberra, 18 September2018 p. 6.

5% Professor George Williams AO, Proof Committee Hansar€anberra, 18 September2018 p. 6.
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UOwUT 1 windstzbe & \biog) draes be removed anly by 2/3 vote of both
houses, duly assembled;or words to this effect. 55

3.62 Moreover, it was submitted that the model of First Nations Voice to be
implemented will inform whether it is desirable, or even possible, to
enshrine it in the Australian Constitution.

3.63 Professor Dixon noted that while it would be suitable to constitutionalise a
national First Nations Voice to Parliament, it may not be appropriate to
constitutionalise a Voice comprised exclusively of local and regional entities:

6 | re afederal system, and the Commonwealth Constitution largely governs
the entrenchment of institutions that operate at the Commonwealth level.

0 just because we support, all your committee supports, for the creation of
regional and local bodieU O w b UtwnéeésbatilyOngean that that should be
constitutionally entrenched. 56

3.64 Moreover, she noted that the Australian Government may not even have the
constitutional authority to establish local and regional voices through
Commonwealth statute :

0 there would be some constitutional doubt about the capacity of the
Commonwealth Parliament to create an entirely local voice, although I think
the race power would be sufficient. The further it gets from the
Commonwealth level under existing constitutional auth ority, the more
guestions youzd have to ask about whether the race and the incidental power
is sufficient although my argument would be that it would be. 57

3.65 Professor Williams made a similar point. He observed that some
stakeholders have expressed support fa a First Nations Voice which could
advise both the federal, state and territory parliaments. He suggested that
the Australian Government may not have the constitutional authority to
legislate for a Voice which can advise the state or territory parliaments:

0 | think the area where you would need constitutional change is if you want
to support the interface with state parliaments. They have certain immunities
and protections that would meant that, if you wanted an extra role there,

5% Dr Bryan Keon-Cohen AM QC, Submission 161.1p. 2.

5%  Professor Rosalind Dixon, Professor of Law, Faculty of Law, University of New South Wales,
Proof Committee Hansay@€anberra, 18 September 2018, p. 3.

57 Professor Rosalind Dixon, Professor of Law, Faculty of Law, University of New South Wales,
Proof Committee Hansar@€anberra, 18 September 2018p. 3.
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UOOI U Wewat &cpnsent and engagement of the states, you would need a
clear constitutional mandate for that to occur. 58

3.66 Professor Dixon suggested that the Australian Government could encourage
the states to enact the local elements ofi First Nations Voice either through
legislation or through constitutional change .5°

3.67 Arange of views were also expressed regarding the optimal placement of a
provision to enshrine a First Nations Voice within the Australian
Constitution.

Convention sto finalise a constitutional provision

3.68 The Committee heard evidence that, following the resolution of broad
design questions in relation to a First Nations Voice, a constitutional
convention may be required to build consensus around a form of words to
enshrine a Voice in the Australian Constitution .

3.69 Constitutional conventions enable focussed debate and discussion on
constitutional issues.5® In a 2008Public Law Review article considering
constitutional reform mechanisms , Professor Anne Twomey suggestedthat
conventions are considered an appropriate constitutional reform mechanism
for two reasons:

T 1T wi PUUU WD UwP U U wsAtandiikiidaabcBnvadtion] Aribgs ®E E OE T 7
mind the founding of the Commonwealth of Australia and the drafting of the
Constitution. It is therefore an appropriate mecha nism for undertaking

fundamental revisions of that document or reforming the federal system that it

created. Secondly, where the proposed reform is complex or involves a

number of options, plebiscites are not an appropriate means of testing the

public will . If the public is ultimately to vote on the final form of proposed

58 Professor George Williams AO, Proof Committee Hansar€anberra, 18 September 2018, p. 4.

5% Professor Rosalind Dixon, Professor of Law, Faculty of Law, University of New South Wales,
Proof Committee Hansay@€anberra, 18 September 2018, p. 4.

0 |/ EUOPEOI O0UwOi w UUUOUEOPEOwW UUUUEOPEOwW/ EUOPEOI OUEUA
"O0YI OUPOOUWEOEwW" 000PUUDPOOUW/ UUx OUI @Rastaizt®NofaUDUD OOC
Number 5, 28 August 1995, <https://parlinfo.aph.gov.au/parlinfo/download/li  brary/
prspub/UCR20/upload_binary/UCR20.pdf;fileType=application%2Fpdfi#search=%22library/prsp
ub/UCR20%22> retrieved 17 October 2018.
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amendments at a referendum, then a constitutional convention may be an
appropriate model to use. 6!

3.70 Moreover, Professor Twomey noted that constitutional conventions

comprised of electedlelegates may result in constitutional reform proposals
viewed more favourably by the Australian public than reform proposals
originating from other mechanisms such as constitutional commissions with
government appointed members:

Constitutional commissions or other expert bodies may also be the subject of
suspicion because they are invariably appointed by governments. An elected
constitutional convention, on the other hand, gives the people a positive role
in initiating constitutional reform. On this basis, the y [the people] might be
more likely to approve, or at least give serious consideration to, the products
of its deliberation. 62

3.71 Professor Twomey suggestedthat former Prime Minister Sir Robert Menzies

held a similar view:

Robert Menzies argued in 1944 that undamental changes to the Constitution
would never be passed if they proceeded from any party and that some
changes would only have a hope if they proceeded from a popularly elected
EOOYI Gubient&sad abundant time and opportunity to consider
problems that have to be faced and to form reasonableconclusions in respect
Ol woil Oz

3.72 However, Professor Twomey noted the view that elected delegates may feel

obliged to stand by the platform on which they were elected, which may

increase the difficulties of achieving compromise or consensus at a

constitutional convention. She also noted that it has been argued that elected

of a Parliament that has already been democratically elected ard already has

U1l wUUET T OwUOT 1 wi EEPOPUDI BWEOEWUT T wi Rx1 U

61

62

63

64

/UOI T UUOUwW OO01 w3p OOl aOws" OOUUPUUUDODBEOWEODOYI OUDPOC
Ul 1 OUOwOI! ERuidlBiRévVigy Polume 19, No. 4 December 2008, p. 309-310.

[/ UOI T UUOUW OO01 w3ap OOl aOws" OOUUPUUUDOOEOWEODOYI OUDPOC
Ul 1 OUOwOI ERulidevReuey@olume 19, No. 4 December 2008, p. 309.

[ UOT T UUOUW OOI unditnél Gonvertians, toMdissions and other constitutional

Ul 1 OUOwOI ERulidevReuey@olume 19, No. 4 December 2008, pp. 30810.

fUOGT T UUOUW OO0 w3p OOl aOws " OOUUPUOUUDOOEOWEOOYI OUDPOC

Ul 1 OUOwOI! ERulidLBRR ey dolume 19, No. 4 December 2008, p. 310.
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3.73

3.74

3.75

3.76

In an Australian Parliamentary Library paper referring to the Australian
Constitutional Convention from 1973 -1985 (whose delegates were members
of the Commonwealth and state parliaments with local government and
territory representativ es), Professor Saunders suggestethat the strength of
the convention was its potential to develop consensus on proposals for
constitutional change across all political groups with representation in

Au stralian Parliaments:

... the JAustralian Constitutional Convention] provided a forum for Members
of Parliament from all parts of the country to meet and deliberate on
constitutional matters, engendering a greater degree of understanding and
tolerance of eE E T w & Pdrspddtives than generally had existed in the pastss

Professor Williams said he favoured a constitutional convention as a means
of finalising a draft provision to constitutionalise a First Nations Voice
because of the historical success of similar processes engaging the broader
community with constitutional issues :

( $)tended to be the most successful means of moving from this type of stage
to actually having a model to put to the people. | th ink the key will be finding
a process that combines that Indigenous leadership with the broader
community buy -in.®6

Professor Megan Davis agreed with Professor Williams regarding the
gmportant role that a national convention might play in 6 enabling
non-Indigenous Australians to walk through a deliberative decision -making
constitutional process that enables them to better understand the exigency of
a Voice to Parliamentz%7

Evidence demonstrated support for the inclusion of constitutional lawyers ,
Aboriginal and Torres Strait Islander peoples ¢ and Parliamentarians in any

65 Professor Cheryl Saunders in McRae, H., & Mullins, A. (1998). Australian Constitutional
Convention 19731985: a guide to the archivédelbourne: Centre for Comparative Constitutional
Studies, The University of Melbourne; Professor Cheryl Saunders, Consultation, Politics and
Public Administration Group, 15 August 2000, <https://www.aph.gov.au/About_Parliament/
Parliamentary_Departments/Parliamentary_Library/pubs/rp /rp0001/01RP03#by> retrieved
18 October 2018.

66 Professor George Williams AO, Proof Committee Hansay&€anberra, 18 September, p. 3.

67 Professor Megan Davis, Pro Vice-Chancellor Indigenous, University of New South Wales,
ProofCommittee HansardCanberra 18 September 2018, p. 5.

68 Centre for Comparative Constitutional Studies, Submission 289,1p. 10.
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3.77

process to finalise the wording of a provision to constitutionalise a First
Nations Voice.®

The Indigenous Peoples Organisation submitted that a Makarrata
Commission should be established and that its responsibilities should
include developing the wording of a constitutional provision through
community consultation. 7

A process to implement a First Nations Voice

3.78

3.79

3.80

3.81

The Committee identified two fundamentally different approaches to
impl ementing a First Nations Voice based on stakeholders feedback, namely:

A commencing with a referendum to constitutionally enshrine the broad
principles of a Voice, before a process to finalise the details of its
structure and functions, and its enactment via Commonwealth
legislation; or

A enacting The Voice in Commonwealth legislation, followed by its
eventual constitutional enshrinement by referendum.

These differing views were put to the Committee by Aboriginal and Torres
Strait Islander leaders with a long history of committed advocacy on the
issue of constitutional recognition.

Other stakeholders referred to in this section of the report have not
necessarily made submissions in relation to the entirety of these approaches
to implementation.

The remainder of this chapter considers evidence relating to the possible
benefits and challenges presented by thesedifferent approaches to
implementing a First Nations Voice.

Commencing with a referendum

3.82

The Committee has heard from some stakeholders advocating for
referendum to constitutionally enshrine a First Nations Voice to be
conducted as soon aspracticable.”

69 Dr Shireen Morris, Senior Policy Adviser and Constitutional Reform Research Fellow, Cape
York Institute, Proof Committee Hansayd@ownsville, 3 October 2018, p. 9.

70 Indigenous Peoples Organisation, Submission 338,1p. 22.

7+ For example: Cape York Institute, Submission 244.,3. 4;Ms Patricia Anderson AO, Professor
Megan Davis, Mr Noel Pearson, Associate Professor Sean Brennan, Associate Professor Gabrielle
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3.83 Anderson et al urged the Committee to recommend that a referendum be

pursued as a matter of immediate priority:

The Regional Dialogues, national constitutional convention and the Uluru
Statement From the Heaprovide sufficient authority and necessary detail to
pursue constitutional reform now. 72

3.84 Anderson et al recommended that a referendum be conducted before an

Aboriginal and Torres Strait Islander led co-design process to determine the
details of the First Nations Voice, stating:

Consistently with the practice of constitutional deferral, the detail of the Voice
should be determined after the referendum. The detail should be left to an
Indigenous-led consultation process that is then subject to parliamentary
oversight.73

3.85 Mr Bill Gray, former Chairman of ATSIC, also advocated for a referendum

prior to a co-design process to finalise the structure and functions of a First
Nations Voice. He felt that co-design must not be rushed if it is to be viewed
as authentic and legitimate by Aborigi nal and Torres Strait Islander
peoples’

3.86 Anderson et al suggested that, knowledge of the co-design process to be

conducted should the referendum be successful is sufficient to secure the
public support needed to constitutionally enshrine a First Nations Voice :

What can and should be determined prior to the referendum is the process by
which the design of the Voice will be worked out 6 Setting out the Voice
design process in detail before the referendum will provide sufficient certainty

72

73

74

Appleby, Dr Dylan Lin o, Ms Gemma McKinnon, Submission 479pp. 2, 6; Mr Bill Gray AM,
ProofCommittee HansardCanberra, 11 September 2018, p. 7.

Ms Patricia Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate Professor Sean
Brennan, Associate Professor Gabrielle Appleby, Dr Dylan Lino, Ms Gemma McKinnon,
Submissior79, pp. 2, 6.

Ms Patricia Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate Professor Sean
Brennan, Associate Professor Gabrielle Appleby, Dr Dylan Lino, Ms Gemma McKinnon,
Submissiom79, p. 11.

Mr Bill Gray AM, Proof Committee Hansay€anberra, 11 September 2018, p. 7.
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3.87

3.88

3.89

and confidence to First Nations, the Parliament, the Executive, the States and
the Australian people to approve the constitutional amendment. 75

They recommended that a draft bill outlining the co -design process be
endorsed by a motion of Parliament and released to the public alongside the
referendum question:

The Bill provides all parties ¢ First Nations, the Parliament, the Executive, the
States and the Australian people ¢ sufficient certainty on the process by which
the First Nations Voice will be designed after the referendum. 76

Anderson et al envisioned that the First Nations Voice will be enacted in
Commonwealth legislation following a successful referendum and a
subsequent cadesign process to determine the detail of the representative
body:

0 the detail of the Voice will not be included in the Constit ution but be

determined by Parliament. This will ensure flexibility of the Voice to adapt to
changing needs of First Nations.?”

Constitutional law experts who 1 OT ET 1 EwbbDUT wOT | w"a®dOpUUI
broadly agreed that the detail of a First Nations 5 O D<Estrugture and
functions should be provided for in Commonwealth legislation. 78

Benefits of commencing with a referendum

3.90

The Cape York Institute suggested thatcommencing the implementation of
a First Nations Voice with a referendum would increase the likelihood of a
successful referendum by limiting public debate to the principle of
empowering Aboriginal and Torres Strait Islander voicesto advise
Parliament, as opposed to the details ofa First Nations Voice to be
established:

5 Ms Patricia Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate Professor Sean
Brennan, Associate Professor Gabrielle Appleby, Dr Dylan Lino, Ms Gemma McKinnon,
SubmissioM79 p. 13.

76 Ms Patricia Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate Professor 8an
Brennan, Associate Professor Gabrielle Appleby, Dr Dylan Lino, Ms Gemma McKinnon,
Submissio79, pp. 13, 15.

7 Ms Patricia Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate Professor Sean
Brennan, Associate Professor Gabrielle Appleby, Dr Dylan Lino, Ms Gemma McKinnon,
Submissiord79, p. 9.

78 Dr Gabrielle Appleby, Proof Committee Hansar&anberra, 11 September 2018, p. 12.
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3.91

3.92

The referendum can in this way be won on the readily digestible principle that

Indigenous peoples should have a fair say in political decisions made about
them, their rights and their affairs, without getting bogged down in highly
complex institutional design detail which is properly a matter for legislation,
not the Constitution. 7

Submitters in favour of this approach referred to past referendums to

illustrate the value of asking voters to consider a question of principle rather

than complex institutional or legislative design.

Dr Richard Davis argued that the 1999 referendum on the question of

Australia becoming a republic failed, in part, because voters focussed on the

model of governance advanced, not the principle of the question:

In that referendum, voters were asked to vote on the Queen and Governor
General being replaced by a President appointed by a two-thirds majority of
the members of the Commonwealth Parliament. The preference for how a
President would be established allowed public commentary to focus on this
mechanism atthe expense of the more general consideration about whether
Australians wished to establish a republic in the first place. 8

3.93 Anderson et al asserted that there ishistorical precedent for constitutionally
enshrining an institution , but deferring responsibility for its full design and

enactment to the Australian Parliament should the referendum be
successfut

Consistent with the practice of constitutional deferral, it is both usual and
desirable that the detail of constitutional institutions is not precisely

determined at the point of constitutional change. Rather, the broad parameters

of the institutions are enshrined in the Constitution, with the detail
Eil Ol UOPOI EwWOEUT UwbOwoOi 1 PUOEUDOOS

Examples of constitutional deferral include the High Court of Australia,
established by section 71 of the Constitution, but the detail of which was not

79 Cape York Institute, Submission 244.3p. 4. See alsoProfessor Megan Davis, Pro Vice-Chancellor
Indigenous, University of New South Wales, Proof Committee Hansar€anberra,
18 September 2018, p.5.

80 Dr Richard Davis, Submission 465p. 1.



106 FINAL REPORT

determined by Parliament until two years after Federation through the
Judiciary Act 1903 (Cth).8t

3.94 Moreover, they argued that pursuing a referendum with a detailed model of
the First Nations Voice to be established(should the referendum be
successfu) could mislead the Australian public:

out a model of what the Voice might look like, should the referendum be
successful, has the capacity to mislead the public. The referendum pertains
only to the constitutional words and not the legislative detail. That legislative
detail will likely change and evolve. The referendum debate should be
informed by wh at is being constitutionally entrenched: the broad parameters
of the body and empowering Parliament to determine the detail of the
composition, functions, powers and procedure of it. 82

3.95 Some witnessescited recent opinion polls as a reason for proceeding toa
referendum. Dr Morris observed that the majority of the Australian public
appear to support the constitutional recognition of Aborigi nal and Torres
Strait Islander peoples, suggesting that a successful referendum is possible

The OmniPoll done late last year showed that 61 per cent of Australians
would vote yes to a referendU O wbH | wbDUwb E U wi ThérE wes Blsa @1 EU w0 D C
Newspoll earlier this year that sho wed a similar level of support.

0 | think that the concept of a Voice, the simple concept that the Frst Nations
should have a say in laws and policies made about Indigenous affairs, is a
concept that can win popular support and that, if there was the requisite
political leadership, | do think that a referendum could succeed.

Challenges of commencingwith a referendum

3.96 However, other s questioned whether this support would manifest in a
successful referendum if the Australian public was asked to enshrine a First

81 Ms Patricia Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate Professor Sean
Brennan, Associate Professor Gabrielle Appleby, Dr Dylan Lino, Ms Gemma McKinnon,
Submission 479p. 11.

82 Ms Patricia Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate Professor Sean
Brennan, Associate Professor Gabrielle Appleby, Dr Dylan Lino, Ms Gemma McKinnon,
Submission 479p. 12.

8 Dr Shireen Morris, Senior Policy Adviser and Constitution al Reform Research Fellow,
Cape York Institute, Prod Committee Hansardlownsville, 3 October 2018, p. 10.
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3.97

3.98

3.99

Nations Voice without access todetailed information about its structure or
operation. 8

Mr Mick Gooda, former Aboriginal and Torres Strait Islander Social Justice
Commissioner felt that there is currently insufficient clarit y around a Voice
proposal to prosecute a successful referendum campaign

0 if Australians don z understand what they are voting for in a referendum
they will vote no. For me, there are too many unknowns right now.

o If we went to a referendum now, as some people are advocating, on a

simple question of whether there should be a voice to parliament for

Aboriginal Torres Strait Islander people, without any detail about how it

going to be formed and constructed, DUz UwE wi UEUEQWd 1 wOi wi EPOU
committed UOWE wYOPET OWEUUwPI wUveHodt® golhrough.F5z U WE wx |

Mr Gooda also suggested that pursuing a referendum w ithout detail about
the structure and operation of a First Nations Voice would enable
misinformation to propagate :

... | could just imagine the mischief some people would get up to with [a lack

of information about The Voice] 6 ltgssgoing to usurp the power of ParliaOl O U8 z w
61 zYIl wEOUI E Ea goingtduswid the Pdivar of the High Court. zMy
understanding is that the referendum question has absolutely got to be clear

OOwp i Edaskinys

Professor Williams, who co-authored a book considering the context of
successful referenda in Australia,?” suggested that none of the preconditions
for a prevailing referendum on a First Nations Voice are sufficiently evident
to proceed. He suggested that to be successful, a referendum ora Voice
requires:

A bipartisan support;
A popular ownership of the proposal by voters;
A education; and

84

85

86

87

Hansard Brisbane, 4 October 2018, p. 28-ather Frank Brennan SJ AO,Submission 453p. 9.
Mr Mick G ooda, Proof Committee Hansar@anberra, 18 October 2018pp. 2-3.
Mr Mick Gooda, Proof Committee Hansar@anberra, 18 October 2018, p. 8

Professor George Williams AO and David Hume, People Power: The History and Future of the
Referendum in Austraéi, UNSW Press, 2010.
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A amodern referendum process.s®

3.100 The Business Council of Australia and Father Frank Brennan SJ AOalso
noted the importance of broad political collaboration to initiate a
referendum on a First Nations Voice and engender the popular support
required for a successful yyeszcampaign .8

3.101 Father Brennanfelt that the constitutional enshrinement of a First Nations
Voice in the immediate future does not have the broad political support
needed to succeed and suggesedUT E0wP UwbUwUT 1 Ul T OUI Ouws ¢
also imperative tol PUUUwWOI 1 PUOEUI WEVEWUOEEwWUI UU wE
3.102 Dr Jackie Huggins, Co-Chair of Congress also believed that a successful
referendum to constitutionally enshrine a Voice is not currently possible. She
cautioned against proceeding prematurely and characterised the
EOOUI gUI OEl UwOi wEwi EPOT:EwUIl i 1T Ul OEUOQWE Uu
Yet again Aboriginal and Torres Strait Islander people would feel very let
down, because what does tha say to us? That we are worthless, that we are
not valued, that we ze not seen in this society as people having even equal

rights? Izve heard that many times from our people. So, unfortunately, | think
a failed referendum would be another blow to Indigeno us Australians. 9!

3.103 Congressalso contemplated the political difficulties in maintaining a
statutory First Nations Voice to Parliament in the face of a failed
referendum. 92

3.104 In a submission, Uphold & Recognise and the PM Glynn Institute responded
to evidence given at an earlier public hearing by Ms Patricia Anderson AO,
who suggested that a referendum in relationto The VOPET ws 000a wdl | E
the voice elicited from a co-design processcan be deferred until after a
Ul I 1 Ul “oOfdwiBgob the experience of the 1999 republic referendum,

88 Professor George Williams AO, Submission 13p. i.

89 Business Council of Australia, Submission 355,1pp. 3-4; Father Frank Brennan SJ AO,
Submissiord53 p. 9.

%  Father Frank Brennan SJ AO,Submission 453p. 9.

9 Dr Jackie Huggins,Co" I EPUOw- EUDPOOEOwW" 601 Ul U Ukruddf Qomntittdd) UE OD E 7 |

2 - EUDPOOEOW" 0061 Ul UUwWOIT wsubnissiahR@pE250 w%db UU 0w/ 1 Ox O1 UOw
9 Ms Patricia Anderson AO, Proof Committee Binsard Canberra, 11 September 2018, p. 2.
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Uphold & Recognise and the PM Glynn Institute submitted that a
referendum would be likely to fail if there is insufficient detail about the
proposed change:

If insufficient information is provided by the YES case, the NO case during the
public campaign will argue vigorously that the voters should not give more
power to politicians to decide how the new arrangements will work. In short,
the decision not to resolve the detail before the referendum would be a gift to
the NO case campaign, which would in all likelihood prevail and result in a
majority of electors voting against the proposed change that would be
presented as a "blank cheque for the politicians".94

3.105 Dr Damien Freeman expanded on this argument at a public hearing in
Redfern:

... the reality is that even some people of goodwill will actively oppose this if
there's no detail there. They will say that this will give rise to uncertainty.
They will say t hat this is unnecessary. They will say that we're giving either
the politicians or the High Court new powers. And the only way to address
that is to resolve the details first. | think it's very important to understand that
there are people of goodwill who would nevertheless oppose this if the detalil
were not apparent before they were asked to vote

3.106 The submission went on to argue that the detail of the proposal should be
determined by both the Australian Parliament and Aboriginal and Torres
Strait Islander peoples.

Commencing with legislation

3.107 The serious consequences of a failed referendum led many stakeholders to
advocate for a more cautious approach to the implementation of a First
Nations Voice to Parliament.

3.108 Congress recommended establishing the First Nations Voice through
Commonwealth legislation:

National Congress believes that the voice should be initially created via

legislation &

Consultation to co-design the voice should precede the enactment of
legislation to ensure that community support and fait h in its capacity to

94 Uphold & Recognise and PM Glynn Institute, Submission 423pp. 1-2.

9% Dr Damien Freeman, PM Glynn Institute, Proof Committee Hansay&edfern, 5 October 2018,
p. 26.
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represent the aspirations of Aboriginal and Torres Strait Islander peoples is
maximised. 96

3.109 Congressadvocated for conducting a referendum to constitutionally
enshrine a First Nations Voice as soon as practical followingU T 1 wE OEaz U
estalishment through Commonwealth legislation:

0 areferendum to constitutionally enshrine the voice should be sought soon
after its creation via legislation, to ensure that it will not be abolished or de -
funded as many Aboriginal and Torres Strait Islander or ganisations have been
in the past.?’

3.110 Support for enacting a First Nations Voice in legislation prior to a
referendum to enshrine it in the Australian Constitution was also expressed
by other Aboriginal and Torres Strait Islander representative organisations .
Two examples include the New South Wales Aboriginal Land Council (s UT T w
largest Aboriginal member-EE U1 EwOUT EOPUE PR@dhadD Ow UUUL
Indigenous Peoples Organisation (which represents more than
250Aboriginal and Torres Strait Islander peak organisations, community
organisations and individual members across Australia ).?°

3.111 Whilst the National Aboriginal Community Controlled Health Organisation
(NACCHO) did not advocate for a legislatively enacted First Nations Voice
as an initial step, it did support an Aboriginal and Torres Strait Islander led
co-design process to finalise the details of a First Nations Voice ahead of a
referendum seeking its constitutional enshrinement:

NACCHO agrees that there are still significant details to be worked out 0 n
how the advisory body would be elected and its terms of reference. We note
that the Uluru Statement proposed that these details be left to the Parliament,
however NACCHO believes that these details should be worked out with and
supported by Aboriginal an d Torres Strait Islander delegates, with the process
to be funded by Government. NACCHO believes that these details need to be
agreed prior to a referendum. 100

9%  New South Wales Aboriginal Land Council, Submission 386pp. 1-2; New South Wales
Aboriginal Land Counci |, Submission 386,1p. 2.

9 Indigenous Peoples Organisation, Submission 338,1p. 12; Indigenous Peoples Organisation,
Submission 338,2. ii.

100 National Aboriginal Community Controlled Health Organisation, = Submission 373p. 6.
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3.112 Ms Cathryn Eatock, Co-Chair, Indigenous Peoples Organisation, told the
Committee:

We believe that a governance body should be established through legislation
before the issues around a constitutional referendum are addressed, and that
that also requires a period of bedding down. We e seen fear campaigns
before, with Mabo, where some interestgroupssul 1 1 UUT EwU§ EQwx1 Ox Ol
backyards would be stolen. Weze seen that fear can be promoted. [t UWEEUUEOOa
OT 1T wl OV Isteépdnisikility zo educate the Australian population and to
EUDOT wOT 1 O wsadiht jouthdy ofbhéxingforzhe Australian
community. 101
3.113 While noting their preference for a constitutionally enshrined body, the New

South Wales Aboriginal Land Council argued the practical benefit of
legislation first:

(e}

3T T wiliTUl OEUOwW" OUOEPOZUw%POEOwWLI xOUUOwoo
constitutionally ensh rined Voice, rather than a legislative body, to provide

reassurance and recognition that this new norm of participation and

consultation would be different to the practices of the past. A Voice to

Parliament established through legislation may provide a pr actical interim

first step. However, a constitutional Voice to Parliament must be pursued to

provide people with certainty in moving forward. 102

Benefits and challengesarising from commencing with legislation

3.114 The Committee acknowledges the range of views presentedin favour of
commencing with legislation to implement a First Nations Voice to
Parliament.

3.115 The Committee heard that proceeding with the legislative enactment of a
First Nations Voice in the first instance may facilitate UT 1 wi 1 61 UEOQwx UE
understanding of, and trust in, the legitimacy of the proposal ; both factors
being critical to a successful referendum.

3.116 Professor Williams suggestedlegislating for a First Nati ons Voice in the first

OOEI OOwx| OEPOT®WEwWUI I 1 Ul OEUOZG

101 Ms Cathryn Eatock, Co-Chair, Indigenous Peoples Organisation, Proof Committee Hansard
Redfern, 5October 2018, p. 27

102 New South Wales Aboriginal Lan d Council, Submission 386p. 2.

103 Professor George Williams AO, Submission 13p. ii.
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3.117 Mrs Lorraine Finlay pointed out that this approach could also increase
public support for the constitutional enshrinement of a First Nations Voice
by providing an opportunity for th e Australian public to see it operating
successfully prior to a referendum :

| think a statutory starting point provides an important stepping stone to

building that [nationwide] support. The past examples of attempts to give

Indigenous Australians a voice have shown there are significant challenges in

making sure that these structures work effectively and actually deliver the

outcomes that we want them to deliver. Given those past challenges, | think

itz important to ensure that the model actually works b efore we go down the

road of constitutional | OO UIT OET OI O U O wskad npoftantiviayppO® Ow U T E Uz
building support amongst the Australian people for the work that the voice is

intended to do .104

3.118 Professor Tom Calma AO, former Aboriginal and Torres Strait Isla nder

Social Justice Commissionermade a similar point. He felt that this approach

would assist the general public to understand that a First Nations Voice is

not ghreateningz w Gibindi Ehamber of Parliamentz:®He suggested that a

public education campaign could also build awareness and support for a

First Nations Voice:
6 OOE OE a wO O OHe Vaick mightleokllike and how it might operate.
. OE| usUWietdd P Ol EwOUwUI E OO Sbrdadtsugpddtdobit, thed | | Ul z
we should go into another round of campaigns. Going by the experience that

P I ve had in the last few years, | think we will get that support across the
nation. 106

3.119 The Indigenous Peoples Organisation similarly highlighted the oppo rtunity
for public education whilst a First Nations Voice is established inlegislation
in the lead up to a referendum:

After a period of its effective operation and bedding down the changes to the
Constitution should be put to referendum. This should be u ndertaken in
conjunction with a broad educational campaign to counter possible fear
campaigns mounted by wealthy individuals and vested interests/stakeholders

104 Mrs Lorraine Finlay, Proof Comnttee HansardCanberra, 18 September 2018, p. 12.
105 Professor Tom CalmaAO, Proof Committee Hansay€anberra, 18 October 2018, p. 5.

106 Professor Tom Calma AO, Proof Committee Hansay€anberra, 18 October 2018, p. 7.
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that seek to actively influence the national discourse around Indigenous
affairs.107

3.120 Professor Calma suggested thatproceeding with the legislative enactment of
a First Nations Voice would provide opportunit y to refine its operation and
maximise its efficacy prior to a referendum:

6261 ¢ wi EYI1 wU éhaVobelidingtijust gding td be another
parliamentary committee that is referenced as and when people have a
discretionary issue.108

3.121 The Indigenous Peoples Organisation suggested that establishing a Voice via
legislation would enable its operation to be refined before its constitutional
enshrinement is put to a referendum. 109

3.122 However, Gilbert + Tobin felt that exposure to an operational Voice would
actually undermine popular and government support for its long-term
enshrinement in the Constitution and make a referendum less likely to be
held:

If the voice is to be a successful medium through which Indigenous
Australians can effect positive changes to their lives and futures then,
necessarily, its work must be critical and contestable. This will inevitably give
rise to criticism of the voice inside and outside of government. If the voice
finds expression only through legislation, unsupported by the underpinning
of a constitutional mandate, then those at the receiving end of its critical work
may well be unlikely to ever support constitutional enshrineme nt... If the voice
is not to be a voice of challenge and discomfort to those in power then it will
not be doing its job. It is these very activities which may well make it
unpopular and attract entrenched opposition to any constitutionally enshrined
voice.110

3.123 Gilbert + Tobin warned that newly established institutions take time to
mature and a First Nations Voice is likely to be unfairly criticised while it is
finding its feet:

107 |ndigenous Peoples Organisation, Submission 338,1p. 12.
108 Professor Tom CalmaAO, Proof Committee Hansar€anberra, 18 October 2018, p. 5.
109 Indigenous Peoples Organisation, Submission 338.,1p. 12.

110 Gilbert + Tobin, Submission 315.1pp. 2-3. Also see: Professor Adrienne Stone,Co-Director,
Centre for Comparative Constitutional Studies, The University of Melbourne, Proof Committee
Hansard Canberra, 18 September 2018, p. 1&ape York Institute, Submission 244.3. 3.
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In its early years of operation the voice may be harshly judged to work

inexperty OUwDHOI1 I | PEDPI OUOadw( UwUEOTI UwUDBOIT wi OUwWE
itself, let alone a new mechanism operating in Indigenous affairs where

politics and criticism are rife. The risk here is that those opposed to

constitutional enshrinement will use such cri ticisms of a statutory voice to

entrench opposition to ultimate constitutional reform. 111

3.124 Dr Morris argued that even if the newly established First Nations Voice is
highly effective, legislating for it in the first instance risk s dissipating
momentum for a referendum to seek its constitutional enshrinement:

0 the existence of a legislated voice is likely to dissipate momentum and
urgency and the perceived need for a constitutional voice. | expect people will
UE&Owsd wEOUI EEa wi E % hineddyavdertekisience,sé why do
we need to change the Constitution?12

3.125 The Centre for Comparative Constitutional Studies submitted that
I PUUOUPEEOOaAaOws PUWPUWUEUT wi OUWEOwWwhbOUUDLC
Ei 1l Owli UUEEODUT I EwEawoOi 1 PUOEUDPOOZ O
6 w O Qdyislation has been passed there may be little political incentive to

pursue constitutional change, and the momentum of the Uluru Statement may
have passed!t3

31266 T EUz UwOOUI OQwUT 1 w", événlfthe Eirkt Ndtions Wbiod i€ wUT E U
established and then a referendum is conducted to seek its constitutional
enshrinement, the referendum is less likely to be successful:

OwWOOE]! WEwWOI 1 PUOEUI EWEOEaAwWPUwOx1T UEUDPOT OwOlT 1|
consensus will be complicated by the inevitable political contestati on that

attends the action of all governmental bodies, even the most successful and

high functioning. It will be very difficult to separate the argument for a Voice

from political contestation about particular positions taken by the Voice. 114

3.127 Stakeholders,DOEOQUEDOT w&POET UUwHW3 OEDOOWOEUI U\
against the inclusion of a Voice in the Constitution as they do not agree with

11 Gilbert + Tobin, Submission 315.1p. 3.

112 Dr Shireen Morris, Senior Policy Adviser and Constitution al Reform Research Fellow,
Cape York Institute, Proof Committee Hansayd ownsville, 3 October 2018, p. 8.

13 Centre for Comparative Constitutional Studies, Submission 289.1p. 6.

114 Centre for Comparative Con stitutional Studies, Submission 289.1p. 6.
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C
m
=

EUxT EOUwWOl w3l 1 w5 OPET wEUWET UDPT O Ez w
Voice to advise Parliament.115
3.128 Similarly, UT T w" Ex1 w8 OUOw( O U Utz Vdide is ledislated abdU | E wU

operational before it is constitutionalised, individuals sitting on the Voice,

their decisions, along with any particular structural design issues arising (as

will always arise in a new institution), will become the target of the ? O O »

campaignz o
%OUwl REOx Ol Owbi w( OEPTT OOUUWOI EETl Uw7 wbUwUD
would likely target her decisions, behaviour and character, to try to

demonstrate why the Voice should not be constitu tionalised. This would place
the Voice and its members under unfair pressure, setting it up for failure. 116

3.129 The Committee notes that there was somesuggestion that conducting a
referendum to enshrine an already established First Nations Voice has the
potential to mislead the Australian public. Dr Morris said:

We think it would be misleading to legislate first and have a referendum later,
because the public would likely get the mistaken impression that they ze
constitutionalising this specific model | whereas, in reality, all the
constitutional amendment would do is set out the high -level imprimatur for
voice. And the nature of that voice, through legislation, might change and
evolve over time as necessary. | think the more honest approach is to say,
Here is a high-level enabling provision, a high -level constitutional promise
that we are always going to give Indigenous people a voice in, in their affairs,
with the honest acknowledgment that parliament will probably change and
evolve the nature of that Y OPET wOY U wUD O 8 7

Committee comment

3.130 The Committee echoes observations made in the interim report:

The Committee notes that The Voice is intended to empower Aboriginal and
Torres Strait Islander peoples to have a greater say in the policy and legislation
which governs their affairs and, in so doing, improve their autonomy and
prosperity.

115 Gilbert + Tobin, Submission 315.1p. 4. See also:National Native Title Council, Submission 464
p. 6; Dr Gabrielle Appleby, Proof Committee Hansay@anberra, 11 September 2018, p. 11.

116 Cape York Institu te, Submission 244.,3. 3.

117 Dr Shireen Morris, Senior Policy Adviser and Constitutional Reform Research Fellow, Cape
York Institute, Proof Committee Hansayd@ownsville, 3 October 2018, p. 8,Dr Gabrielle Appleby,
Proof Committee Hansar&€anberra, 11September 2018, p. 11.
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An entity or entities such as The Voice would give effect to the long held
desire for recognition of the unique status and rights of Aboriginal and Torres
Strait Islander peoples, as well as their need for engagement and direct
participation in the issues and decision-making that affect their rights as
citizens and their daily lives.

The Committee recognises that such calls for greater selfdetermination,
partnership, and participation have been long -standing and are not recent
calls. Aboriginal and Torres Strait Islander peoples are demanding to be self-
determining, to have a primary role in decision making processes, and not
merely be the subjects of any decisions made byothers.

3.131 The Committee acknowledges the broad stakeholder support for a First
Nations Voice enshrined in the Australian Constitution. It recognises that
there are many important symbolic and practical reasons to provide for an
Aboriginal and Torres Strait ( UOEOET UwUI xUI Ul OUEUBYI wgod
founding document.

3.132 On the one hand, leaders such as Mr Noel Pearson, Ms Pat Anderson AO
and Professor Megan Davis have argued strongly for the position of
constitutional change as the initial step. On the other hand, leaders such as
Mr Mick Gooda, Professor Tom Calma AO and Ms June Oscar AO argued
that a constitutional change would only be successful if it was accompanied
by clearly articulated legislation, defining and road -testing the
implementation of The Voice, after a cadesign process.Both viewpoints
were seen by the Committee as scerely held with constructive intent, but
fundamentally different.

3.133 A constitutionally enshrined First Nations Voice would empower Aboriginal
and Torres Strait Islander peoples to shape the policy and legislation
governing their affairs across the longer term. It would provide a First
Nations Voice with the independence and permanence to provide frank
advice.

3.134 The Committee notes that presently, the Commonwealth does not lack the
constitutional power to establish or remove a First Nations Voice. It also
notes that the constitutional enshrinement of a Voice may not change the
Commonwealth = capacity in relation to Aboriginal and Torres Strait
Islander peoples.

3.135 However, the Committee notes the strength of concerns that neither
constitutional provision nor Commonwealth statute to enact a First Nations
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Voice can be finalised until a co-design process is conducted to finalise the
Ul xUI Ul OUEUPYI wEOEazUwWUUUUEUUUI Owi UOEUE
3.136 It is very important to state clearly that a process of co-design neither

precludes nor mandates either the legislative or constitutional option. The

process of cadesign also provides time for constitutional and legislative

options to be further refined and for further and necessary public support to

build for the constitutional option.

3.137 Indeed, these detailsfrom the process of co-design are needed to clarify
whether it is even appropriate to enshrine a First Nations Voice in the
Australian Constitution or whether the Australian Government has the
power to enact it in Commonwealth statute without constitutional change.

3.138 The Committee notes, as described in this chapter, the current lack of
consensus (including amongst constitutional lawyers) on the form of any
constitutional amendment.

3.139 The Committee notesthere was a diversity of views and in fact some
uncertainty surrounding whether the purpose of any constitutional
amendment is to:

A recognise Aboriginal and Torres Strait Islander peoples;

A mention The Voice and defining some of its structures and functions;
A ensure that The Voice cannot be abolished:or

A give effect to the broader aspirations of the Statement from the Heart

3.140 The Committee suggests that the codesign process recommended in the
previous chapter will provide gui dance on questions relating to the legal
form that The Voice might take .

3.141 The Committee also acknowledges the need to onsider expert views and to
form a consensus on a series of options for constitutional provisions which
could be put to the Parliament. One way of dealing with the issues might be
a constitutional convention , noting the advantages and disadvantages of
such a process. Whileconventions have been useful in the past to build
consensus around options; they also risk solidifying opposition.

3.142 The Committee notes the lack of consensus regarding whether putting a
referendum question immediately potentially risks doo ming the referendum
to failure and the fact that such a failure would have consequences forthe
future of a legislative Voice as a fall back option.

3.143 The Committee has received18 models of potential constitutional
amendments. The fact that there are so maury different provisions proposing
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to constitutionalise The Voice and that a new provision was suggested in a
late submission received by the Committee on 3 November 2018,nearly two
months after submissions had closed, indicates that neither the principle n or
the specific wording of provisions to be included in the Constitution are
settled. More work needs to be undertaken to build consensus on the
principles, purpose and the text of any constitutional amendments.

3.144 For the reasons set out above, tle Committee is unable to recommend either

approach (referendum or legislation) at this time. Instead, the Committee is
of the view that a process of co-design, according to the recommendation in
the previous chapter, should be undertaken and concluded before this
guestion is considered and resolved.

3.145 Following the co-design, the Committee tasks the Australian Government

with balancing the urgency for a Voice against the likelihood of referendum
success and determining whether to proceed with the implementation of a
First Nations Voice via legislation, executive action, or areferendum.

3.146 In making this recommendation, the Committee acknowledges that the

recommendation is not every O1 O E | prefetded option but rather
represents a compromise position given the need for broad political support
EOUT WEUWEwx EUUwWOI wOT 1T w" O admdHe ucdess ef w01 UOL
EQawUi i1 Ul OEUOSw6DUT POwWUT T w" 6O6O6DPUOUIT T wuc
views ranged from:
A supporting the co-design of a Voice before considering the question of
either legislative enactment or constitutional amendment;
A supporting the co -design of a Voice and its enactment in
Commonwealth legislation before considering whether to conduct a
referendum to seek its constitutional enshrinement ; and
A supporting the co-design of a Voice with the guarantee of a referendum
to seek its constitutional enshrinement.

3.147 The recommendation at the conclusion of this chapter represents a position

that all members could support.

3.148 The Committee stresses that this recommendation is not madeto delay the

implementation of a First Nations Voice. Rather, it is made in
acknowledgment of the need for a Voice and the serious consequences of a
failed referendum.

3149 ( UwhbUwlT T w" OO OMloving tozdesig, B debisiol $heuld ae

made about the next steps to be taken for the implementation of that design.
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3.150 Moreover, the Committee makes this recommendation in acknowledgment
of the importance of broad political support to successful constitutional
reform.

3.151 The Committee notes that proposals around section 25 and section 51(xxvi)
of the Australian Constitution discussed in detail in Chapter 4 might also be
reconsidered after the process of cadesign as part of a package of reforms
including the establishment of a First Nations Voice.

Recommendation 2

3.152 The Committee recommends that, following a process of co -design, the
Australian Government consider, in a deliberate and timely manner ,
legislative, executive and constitutional options to establish The Voice






4. Other proposals for constitutional
change

4.1 Beyond including a provision for a First N ations Voice in the Australian
Constitution, t his chapter considers three other forms of constitutional
recognition raised by stakeholders throughout the inquiry , namely:

A the repeal of section 250f the Australian Constitution ;

A the repeal, amendment, or replacement of section 51(xxvi) of the
Australian Constitu tion; and

A an extra-constituti onal declaration of recognition , which has been
proposed as an alternative to a statement of recognition within the
Australian Constitution .

Repeal of section 25

4.2 Uwli RxOEDPOI EwbOwUT T w" 6O0O0PUUI T zUwbOUI UDC
section 51(xxvi) of the Australian Constitution both contain references to
outdated notions of race.

4.3 Section 25 contemplates a state disqualifying all members of a particular race
from voting in a state election. It provides that those persons disqualified

121



122

FINAL REPORT

4.4

4.5

4.6

4.7

4.8

4.9

from voting due to their race shall not be counted when determining the
number of representatives of that state in the Parliament.t

The Expert Panel on the Constitutional Recognition of Indigenous

Australians (2012) and the Joint Select Committee on Consttutional

Recognition of Aboriginal and Torres Strait Islander Peoples (2015) both

recommended repealing section 252

©OPI VI UOWOT T wiiil Ul GEVOW” OUGEDPOz Uwi DPOEC
in relation to section 25. It noted that section 25 wasunderstood by delegates

attheUTl 1 DPOOEOWEPEOOT Ul UwUOWET wEwWs ET EEwWOI U
circumstances and its removal would therefore confer g1o substantive

benefitzom Aboriginal and Torres Strait Islander peoples?

While stakeholders acknowledged that section 25 is unlikely to be used
today| noting that its use would contravene the Racial Discrimination
Act 1975(Cth)| many still expressed support for its repeal.

In a joint submission to the inquiry, the current and former Aboriginal

and Torres Strait Islander Social Justice Commissioners asserted that various
ETUIT Ol O0wUOwWUI OO0YT wUI |l wWUEEDUOwWOI wUI EUE
Allens Linklaters explained the history of calls for the repeal of section 25:

Recommendations for the repeal of section25 date back as far as the 1959
Parliamentary Joint Committee on Constitutional Review. Its removal was also
recommended in the Constitutional Conventions 1973-85, and again in the
Final Report of the Constitution al Commission 19885

Councillor Alf Lacey, Mayor of the Palm Island Aboriginal Shire Council,

ET EUEEUITI UPUI EwOT 1T wUI x1T EOQwOIl wUl EUDPOOWI Kk u

Joint Select Committee on Constitutional Recognition relating to Aboriginal and Torres Strait
Islander Peoples, Interim Report July 2018, p. 93.

Joint Select Committee on Constitutional Recognition relating to Aboriginal and Torres Strait
Islander Peoples, Interim Report July 2018, p. 94.

Referendum Council, Final Report of the Referendum Coundilpe 2017, p. 12.
Australian Human Rights Co mmission, Submission 394p. 9.

Allens Linklaters, Submission 452p. 2.
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4.10

411

412

413

4.14

that this simpler form of recognition could help build support for the more
complicated constitutional enshrinement of a First Nations Voice. ©

Father Frank Brennan SJ AO also felt that the repeal of section 2%s

DOx OUUE OU wE O BuwmajutEl OYWEORQI EGUWS fE WE OO U wO O wol
Allens Linklaters UUE OB UOUIT EwUT E U ws Wtituiod mo@bgerl kK wOi wU
EEEOQUEUwWPDPUI WwEOOOUOPUAWYEOUI UwOi WwEOOUI C
referendum to enshrine a First Nations Voice in the Australian Constitution

should also seek the repeal of section25.8

In a joint submission, Associate Professos Matthew Stubbs and

Peter Burdon of the University of Adelaide Law School, suggest section 25
should be repealed because it contemplates the disenfranchisement of voters
based on an outdated notion of race:

0 while s 25 remains in the Constitution, the whol e document is tainted by the
fact that it envisages the possibility of racial disenfranchisement. Moreover,
Aboriginal and Torres Strait Islander peoples were the chief victims of such
discrimination. It is therefore appropriate to remove s 25 from the

Constitution. ¢

Others characterised the repeal of section 25 as symbolic recognitiorthat

would not meaningfully improve the lives of Aboriginal and Torres Strait

Islander peoples.

, Uw31 1 OEw, Eawli PEOwWE ws x UOUE gethdalawyeN U U D wE
asseri E w Usynibblicurgcognition has been rejected by First Nations and

will be rejected by the Australian people z 0

Symbolic recognition includes constitutional recognition in the form of 6
removing s 25 of the Australian constitution 6

Unless constitutional recognition provides real change on the ground in local
communities, it will be rejected by First Nations. There is no point pursing
reform if it provides no practical change to the status quo. 1©

6 Councillor Alf Lacey, Mayor, Palm Island Aboriginal Shire Council, Proof Committee Hansayd
Palm Island, 3 October 2018, p. 15.

’ Father Frank Brennan SJ AO,Submission 453op. 7-8.

8 Allens Linklaters, Submission 452p. 2.

9 Associate Professors Matthew Stubbs and Peter Burdon Submission 281p. iii.

10 Ms Teela May Reid, Submission 92p. 6.
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4.15 Similarly, the New South Wales Aboriginal Land Council suppor ted the
reform of section 25 and section 51 (xxvi) of the Australian Constitution:

We believe that further consideration of repealing and replacing section 25
and 51 (xxvi) of the Constitution is needed, particularly if a referendum is
proposed.it

Consideration of section 51(xxvi)

4.16 Section 51(xxvi) of the Australian Constitution | sometimes referred to as the
s UEE1 Uwprdbigds the head of power for the Commonwealth to make
laws for people of particular racial groups. It was amended at a referendum
I1T OEwPOwhNt AwOOwUT x1 EOwUT 1 wgUEODPI PEEUDC
SUEUI z6 w31 PUwi EE wUT Gomrhohvehlthk t0 mabé lamis OEE OD OT
relating to Aboriginal and Torres Strait Islander peoples. Sincethe
1967referendum, the federal Parliament has enacted laws pursuant to
section 51(xxvi) in areas including cultural heritage and native title .22

4.17 The Expert Panel ard the previous Joint Select Committee both
recommended replacing section 51(xxvi) with new provisions designed to:

A replace the constitutional authority currently provided by
section 51(xxvi) which enables the Commonwealth to legislate with
respect to Aboriginal and Torres Strait Islander peoples; and
A prohib it Commonwealth legislation or E xecutive action which adversely
discriminates on the basis of race!?
4.18 However, tf T w1l i1 UTI OEUOwW" OUBEDPOz Uwi POEOwWUI x &
in relation to section 51(xxvi).1* The report explained:

Amending or deleting the race power was ranked low in many Dialogues and
rejected in other Dialogues. Delegates understood there was no iron clad
guarantee that Parliament could be prevented from passing discriminatory
laws that single out Aboriginal and Torres Strait Islander peoples for adverse
treatment.

11 New South Wales Aboriginal Land Council, Submission 386.1p. iv.

12 For example, see:Aboriginal and Torres Strait Islander Heritage Protection Act 1984 ((tlative
Title Act 1993 (Cth)

13 Joint Select Committee on Constitutional Recognition relating to Aboriginal and Torres Strait
Islander Peoples, Interim Report July 2018,p. 95.

14 Referendum Council, Final Report of the Referendum Coundiline 2017, p. 12.
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Many participants at the dialogues felt it was too risky to amend

section 51 (xxvi) because it could not be assured that the judicial interpretation

Ol wpPOUEUWUUET suEBWE G 1001 ®llz widQWOE WEEEOUE wh E
aspirations of the affected peoples.

Delegates were concerned that section 51 (xxvi) had empowered significant
legislation in cultural heritage protection, land rights and native title that may

be placed at risk. Similar concerns were raised by the Joint Select Committee in
relation to the implications of altering or deleting section 51 (xxvi) upon the
Native Title Act.

37T Ul whPEUwWOOWUDT OPI PEEOQUWExxT UPUT wi OUwUT O
understood thataO UT OUT T wUOT 1 wEODET x UwOi ws UEET zwbEUL
Ul OO0YPOT wUT 1T wbhOUEwWsUEE]I ZwWEGEwWPOUI UUDODT ws |
/T OxO01l Uz wEOTI UwOOUWEOUT UwlT 1T wEEYI UUI wWEDPUE U
3T1T UIT OUl Owul O0YDPOT ot kedatdedradd Enpreventedt bry wb E U wo
the status quo of the people affected?s

4.19 Yet throughout the inquiry, the Committee did hear ongoing support for the

repeal, amendment or replacement of section 51(xxvi) amongg Aboriginal
and Torres Strait Islander peoples and the broader community.

Repealing section 51(xxvi)

4.20

421

In a joint submission to the inquiry, the current and former Aboriginal
and Torres Strait Islander Social Justice Commissionerssubmitted that the

section 51(xxvi).16

The Commissioners assertedthat constitutional change should be a priority
and would complement the actions identified in the Statement from theéleart

The pursuance of constitutional reform should not be a substitute for
responding to the Uluru Statement.

Nor should responding to the Uluru Statement be a substitute for pursuing
constitutional reform. 7

15 Referendum Council, Final Report of the Referendum Coundiline 2017, pp. 123.

16 Australian Human Rights Commission, Submission 394pp. 10-11.

17 Australian Human Rights Commission, Submission 394p. 7.
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4.22 The Commissioners suggested thatsection 51 (xxvi) has been, and continues
to be, used tonegatively discriminate against Aboriginal and Torres Strait
Islander peoples. For example,through :

A The confirmation of extinguishment of native title between 1975 and 1992
(with commitments made in 1993 to remedy this through the
implementation of other measures of restitution which were subsequently
not met).

A The removal of heritage protection laws for a group of Aboriginal people
due to their unwillingness to consent to a development.

A The winding back of rights to negotiate on native title about some land
O1 GUUI UOwi 6600pPPOT wUOT T w' DT T w" OUUUZz UwWEIT EH
interests in land may continue to co-exist with other tenures.
A The acquisition of Aboriginal property without consen t and the removal
of the protection of racial discrimination laws from all Aboriginal people
in the Northern Territory (and some parts of Queensland) through the
Northern Territory Emergency Response legislation. 18
423 311 w" 000PUUDPOOI UU wWE thplésthake dearlhatihe ws U1 1 Ul u
Australian Constitution enables and permits racial discrimination to occur in
the twenty-I PUUUwWE 1 O Uéhabiing pudvi€idhsy SUEhEAE) w
section 51(xxvi), need to beremoved:
These examples, unfortunately, indicate that the potential for the Constitution

to be used in this way is not merely theoretical, but something that has been
actively utilised by successive Parliaments.

We are unable to identify another country that provides the constitutional
power to discriminate in thi s way.

Our reputation as a country that respects the rule of law and human rights is
reduced by the continuation of racially discriminatory power in our
Constitution. There remains a pressing need for the removal of such
provisions from our Constitution. 19

18 Australian Human Right s Commission, Submission 394pp. 5-6; Mr Mick Gooda, Proof Committee
Hansard Canberra, 18 October 2018, p. 2.

19 Australian Human Right s Commission, Submission 394pp. 5-6.
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4.24

4.25

4.26

4.27

Mr Mick Gooda, who served as Aboriginal and Torres Strait Islander Social
Justice Commissionerfrom 2010to 2016,suggested the repeal of
section 51(xxvi) would be of benefit to all Australians. 20

However, Mr Gooda did acknowledge that section 51(xxvi) may need to be
replaced by a new provision provid ing constitutional authority for the
passage of Commonwealth statute for the benefit of Aboriginal and

Torres Strait Islander peoples:

IZm sure there are a lot of people in this country smarter than me who can
make suggestions about how we [rework section 51(xxvi) to provide for
positive legislation] , but | think the fundamental issue is: the start of the
process, as recommended by the Expert Pael, is around the referendum on
removing the race power.2!

Mr Gooda suggested that a referendum to repeal section 51(xxvi) should be
conducted while a co-design process to finalise the detail of The Voice is
underway . Mr Gooda went on:

| think the quicker we move to that | itz almost a precursor: lets fix up the
race power; we need bipartisan support for that. | think you can get bipartisan
support for removing the race power in Parliament.22

The Institute for Public Affairs also argued in favour of repealing
section 51(xxvi), suggesting that other provisions could be relied upon to
provide constitutional authority for federal native title legislation .23

Amendment of section 51(xxvi)

4.28

4.29

A second option for reforming section 51(xxvi) of the Australian
Constitution was proposed by Associate Professos Stubbsand Burdon.

Associate Professors Stubbs and Burdon submitted that section 51(xxvi)
should be repealed, arguing that a power to make laws on the basis of race
dhas no basis in contemporary Australian societyz2dHowever, they also went
on to suggest it was appropriate that the Comm onwealth Parliament

20 Mr Mick Gooda, Proof Committee Hansay&€anberra, 18 October 2018, p. 3.

21 Mr Mick Gooda, Proof Committee Hansay&€anberra, 18 October 2018, p. 3.

22 Professor Tom CalmaAO, Proof Committee Hansar&anberra, 18 October 2018, p. 6.

28 Mr Simon Breheny, Director of Policy, Institute for Public Affairs, Proof Committee Hansard
Melbourne, 26 September 2018, p. 4.

24 Associate Professors Matthew Stubbs and Peter Burdon Submission 281p. iv.
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EOCOUDPOUI wUOOwWI EYI wEdirec@dtd theupidt®atich EBnd1 wOE P U ws
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4.30 They therefore suggested that section51(xxvi) could be amended by
substituting its referencetothe dJ UEE UI EwOOUDPOOwWOI ws UEET 7z
EEEI xUEEOI wxUl OPUI woOi wsx1 O6x0OI Uzo
The first option would be a minimalist change t amend s 51(xxvi) to read
s EOUDPT POEOWEOEwW3OUUI Uw2UUEPUwW( UOEOET Uwxl ¢
simplicity, and would effectively pr eserve the status quo in terms of the
"O00000PI EOUT w/ EUOPEOI OUz UwdAbbrigmtalOEUD YT wx OP |
and Torres Strait Islander Australians .26

431 UUOEDPEUI w/ UOI 1 UUOUUW2UUEEVUWEOEW! UUEOGOuU
ET EOT 1 zwUOwUI E U D GndraulikelydnoB aceeptable © hO E WE T w
x UEOPEwWUI EOQwUI xOEEDOT wUl EUDPOOwk upR B YD A u

discussed in the next section.

4.32 This proposal was reiterated in a submission from Associate Professors
Stubbs and Burdon along with other members of the Public Law and Policy
Research Unit at the University of Adelaide:

The basis for the differential rights of Aboriginal and Torres Strait Islander
peoples is in a culturally unique connection to country based on traditional
laws and customs. Aboriginal and Torres Strait Islander communities have
maintained separate identities from a time prior to the introduction of a
foreign legal system. These bases for difference are not sourcedn a
difference O1 wWs@®EE] 7 6

4.33 They went on to suggest that updating this language in the Australian
Constitution would complement the establi shment of a First Nations Voice.?
Associate Professors Stubbs and Burdon explained:

25 Associate Professors Matthew Stubbs and Peter Burdon Submission 281p. iv.
26 Associate Professors Matthew Stubbs and Peter Burdon Submission 281p. iv.
21 Associate Professors Matthew Stubbs and Peter Burdon Submission 281p. iv.

28 Public Law and Policy Research Unit at The University of Adelaide, Submission 408p. 3. Note:
this group comprises Associate Professor Matthew Stubbs, Associate Professor Peter Burdon,
Dr Anna Olijnyk and Professor Alexander Reilly.

29 Public Law and Policy Research Unit at The University of Adelaide, Submission 408p. 3.
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Ultimately, the Uluru Statement from the Heart directs attention to the First
Nations Voice to the Parliament, focussing on the empowerment of Aboriginal
and Torres Strait Islander people to speak for themselves, rather than asking
the courts to enforce a protective guarantee. This soluion is arguably both
more democratic and more empowering for Aboriginal and Torres Strait
Islander Australians ¢ but it must be noted that this places a heavy moral
(though not legal) burden on the Commonwealth Parliament to ensure it
listens to and respeds the First Nations Voice to the Parliament.30

Replacement of section 51(xxvi)

4.34 The Committee also heard from stakeholders advocating for section 51(xxvi)
to be replaced by a new constitutional provision or provision s.

4.35 Reconciliation Tasmania asserted thatthe recommendations of the Expert
Panel (2012)remain valid , are consistent with the Statement from the Heart
and should be pursued. It noted that the Expert Pani Oz UwUI EOOOI OEEU
included:

A the repeal of section 51(xxvi);

A the insertion of a new section 51A to provide constitutional authority for
the Commonwealth Parliament to enact legislation for peace, order and
good governance with respect to Aboriginal and Tor res Straitlslander
peoples, and which recognises their status as the first Australians;

A the insertion of a new section 116A prohibiting discrimination on the
grounds of race, colour, ethnicity or nationality without precluding
legislation aimed at overcoming disadvantage; and

A the insertion of a new section 127A recognising both English and

Aboriginal and Torres Strait | slander languages3!

436 11 EOOEPOPEUDPOOWIEUOEOPEWEUT Ul EwUT EQwOT I
are capable of being supported at a referendum 32
4.37 Professor George Williams AO of the University of New South Wales
Faculty of Law also supported the replacement of section 51(xxvi) with a
provision providing the Commonwealth with the authority to pass
legislation for the benefit of Aboriginal and Torres Strait Is lander peoples:

30 Associate Professors Matthew Stubbs and Peter Burdon Submission 281pp. iv-v.

31 Reconciliation Tasmania, Submission 467p. ii; Expert Panel on Constitutional Recognition of
Aborig inal and Torres Strait Islander Peoples,Recognising Aboriginahnd Torres Strait Islander
Peoples in the Constitution: Report of the Expert Pa2@15, p. xviii.

32 Reconciliation Tasmania, Submission 467p. ii.
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This section [51(xxvi)] should be replaced with a general pow er to make laws
in respect of Aboriginal and Torres Strait Islander peoples, subject either to a
general guarantee against racial discrimination or a more specific requirement
that the power not be used to make laws that discriminate adversely against
Indi genous peoples3?

4.38 Allens Linklaters submitted that she race power could be repealed and

replaced by a power to make laws in respect of Aboriginal and Torres Strait
Islander peoplesz3

4.39 The Indigenous Peoples Organisation recommended repealing

section 51(xxvi) and inserting :

...a new power over dAboriginal and Torres Strait Islander peopleszand an
OYI UEUET POT wi UT T EOOwWI WWOOWUEEPEOWEDPUEUDPODOI

4.40 While the Indigenous Peoples Organisation suggested that a guarantee

against racial discrimination was a standard featurezof other Constitutions ,
it explained:

There is a possibility that a freedom from racial discrimination might be
interpreted by the High Court to strike down laws and programs that provide
special benefits or recognition to Aboriginal people and Torres Strait Islanders.
It might be held that these discriminate against non -Indigenous people. This
could affect programs which, for example, provide accelerated entry into
university in order to redress the long -term shortage of Indigenous doctors
and lawyers. 3¢

4.41 As such, the Indigenous Peoples Organisation recommended that any such

guarantee should be made subject to a clause stating that it does not affect
laws and programs aimed at redressing disadvantagez 6

The freedom would not only protect Indige nous Australians, it would protect
everyone in Australia from any law that discriminates against th em on the
basis of their race3’

33

34

35

36

37

Professor George Williams AO, Submission 13p. ii.
Allens Linklaters, Submission 452p. 2.

Indigenous Peoples Organisation, Submission 338,1p. 29.
Indigenous Peoples Organisation, Submission 338,1p. 30.

Indigenous Peoples Organisation, Submission 338,1p. 30.
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4.42 The Indigenous Peoples Organisation also suggested provisions that would
grovide specific recognition of language rights or a combination of
UaOEOOPEWEOEwWXxUEEUPEEOwWOI EUUUI UwuUT EV0w
Such proposed amendments would recognise Indigenous peoples in a positive
way in the Australian Constitution for the first time. 38

4.43 However, the Cape York Institute no ted that the proposal to insert an
anti-discrimination provision in the Australian Constitution has historically
lacked broad political support:

A Aracial non-discrimination clause was rejected by many politicians after
the Expert Panel recommended it in 2012, for exactly the same reason:
concerns about empowering the High Court and creating legal
uncertainty, to the detriment of parliamentary supremacy.

A Three variations of a racial non-discrimination clause were again
recommended by the Joint Select Commitee in 2015. The approach was
Ul OwuUl xUEPEUI EwEawl0T 1 w" 600PUUIT zUwW" T ED
who told the public such a clause would not succeed because it was
already being opposed in his own party.

A Australia has never succeeded in implementing any new constitutional
rights clause. Previous attempts have failed.

A Australia has not even succeeded in implementing a legislated federal bill
of rights, let alone a new constitutionally entrenched rights clause. 3°

4.44 The Cape York Institute also pointed out that the Statement from the Heart
does not call for an anti-discrimination provision:

Through the Uluru Statement from the Hearindigenous people have told
Australia what kind of constitutional reform they want. They have asked for a
constitutionally guarant eed voice. This is a sensible and pragmatic request. If
Indigenous people pushed a racial non-discrimination clause yet again, it
would again be rejected by politicians, and they would end up with
constitutional minimalism (mere symbolism, without any kind  of
constitutional guarantee) ¢ which they do not endorse and which failed in
1999 40

38 Indigenous Peoples Organisation, Submission 338,1p. 29.
39 Cape York Institute, Submission 244 ,1p. ii.
40 Cape York Institute, Submission 244 ,Ip. ii.
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Extra-constitutional declaration of recognition

4.45

4.46

4.47

4.48

4.49

UwOOUI EwPOwUT | w" 6606PUUIT zUwbOUI UDBOWUI x
recommended an extra-constitutional declaration of recognition to be passed
by all Australian Parliaments on the same day:

The Council further recommends:

That an extra-constitutional Declaration of Recognition be enacted by
legislation passed by all Australian Parliaments, ideally on the same day, to
articulate a symbolic statement of recognition to unify Australians. 4

The Referendum Council stated that, along with the establishment of a

Makarrata Commission and a process to fadlitate truth telling, an

"""" D) E OF W @ Euld
Aboriginal and Torres Strait Islander peoples. 42

According to the Council, delegates at the regional dialogues felt that the
EOQOEWDOEOUE] ws POUx PEDOE WEDEWDOBDD @DOKIT Wb OU
I PUOOUaAOWI I UDUETT wWEOEWEUxXxPUEUDOOUZ OO
The Declaration should bring together the three parts of our Australian story:
OUUWEOEDPI OUw%pPUUUOwW/ 1 OxO1l Uzwi 1l UPUET 1 weOEWE!
multicultural unity. 43

Evidence received by the Committee also highlighted community support
for an extra-constitutional declaration of recognition.

Mr Keith Thomas, Chief Executive Officer of the South Australian Native
Titles Services expressed support for the proposal on the basis that it aligns
with the oral story telling traditions of Aboriginal and Torres Strat Islander
peoples:

We believe this resonates with the oral traditions of First Nations to tell the

true story of these lands and waters and also unify First Nations, colonisers
and migrants to jointly build better futures. 44

41 Referendum Council, Final Report of the Referendum Coundiline 2017, p. 2.

42 Referendum Council, Final Report of the Referendum Coundiine 2017, p37.

43 Referendum Council, Final Report of the Referendum Coundiine 2017, p. 2.

44 Mr Keith Thomas, Chief Executive Officer , South Australian Native Titles Services,
ProofCommittee HansardAdelaide, 5 July 2018, p. 9.
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4.50

451

4.52

Mr Paul Wright , National Director of the Australians for Native Title and

Recognition (ANTaR), felt that a declaration issued concurrently by all
UUUUEOPEOQwWxEUOPEOI OUU thérécogiiorudf | wWE ws T Ul E

Aboriginal and Torres Strait Islander peoples. 45 In a submission to the

inquiry , ANTAREUUIT UUI Ew0OT EVWEWE]I EOQEUEUDPOOwWPOU

demonstration of our collective desire and commitment to the ongoing

process of reconciliation in AustUE ODE z 0

This would put us on a more sure footing as we tackle the priority issues of
closing the gap in health inequality, life -expectancy disparities, shameful
world -leading incarceration rates and the work required to avoid creating a
new stolen generation through state-managed child removal. 46

Professor Anna Yeatman, Institute for Culture and Society, Western Sydney
University , asserted thatan extra-constitutional declaration of recognition is

more than mere symbolism. She felt thatit couldtranUl OUOw UUUUEODPE
understanding of their nation and history:

The full significance of this recomm endation is missed if it seems to be

people as a political entity... [I] is a claim for a postcolonial reconstruction of

the Australian people, one that includes the ancient first nations of Australia,

Uil 00T UUwOIi w! UPUPUT wi 1 UDUET T OWEOEwW UUUUEO
heritage.*”

Professor Gregory Craven, Vice-Chancellor and President of the Australian
Catholic University , also supported the prospect of an extra-constitutional
declaration of recognition. He suggested that the declaration could be made
to help garner public awareness and support for the constitutional
enshrinement of a First Nations Voice. 8

4 Mr Paul Wright, National Director, Australians for Native Title and Recognition , Proof Committee
Hansard Redfern, 5 October 2018, p. 47.

46 Australians for Native Title and Reconciliation , Submission 136p. 7.

47

48

Professor Anna Yeatman, Submission 188p. 3.

Professor Gregory Craven, Vice-Chancellor and President, Australian Catholic University ,

ProofCommittee HansardSydney, 4 July 2018, p. 9.
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Uphold & Recognise proposal for a declaration of recognition

4.53

454

4.55

Uphold & Recognise submitted a comprehensive proposal for an extra-
constitutional declaration of recognition. The proposal is set out in, A Fuller

DeclamtionOl w UVUUUUEOREZ Uw- EUDPOOT OOE

peoples, the adoption of a declaration of recognition will complete the
processof recognition by creating a symbolic moment that unifies all

Uphold & Recognise contended that both Aboriginal and Torres Strait
Islander peoples and the broader Australian public should be involved in
drafting a declaration. It suggested that a public competition, similar to the
process used to select theAustralian flag, could be held to seek a draft
declaration from the public :

There are historical examples of similar processes working well. In 1901, a
competition was held inviting sugg estions for a national flag for the new
Australian nation. Over 32,000 entries were received, and five entries were
sufficiently similar to be declared joint winners. A similar process could be
adopted, encouraging everyone to have their say about the declaration of
recognition. Such a competition could result in a shortlist of five versions of a
declaration from which the final text could be chosen or refined.

0 It would be appropriate to engage an accomplished poet to assist in refining
the best entries in the national competition. 52

456 Uphold & Recognisesuggested that eight themes common to past attempts

to draft an Australian declaration of recognition could inform any new draft
The themes comprise

1 Recognition of the traditional owners of the land that co mprises modern
Australia;

2 Acknowledgment of their ongoing connection to their traditional lands and
waters;

49

50

51

Uphold & Recognise, Submission 17Attachment 4p. 7.
Uphold & Recognise,Submission 172Attachment 4 p. 7.
Uphold & Recognise,Submission 172Attachment 4p. 8.
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3 i T PUCEUDPOOWO! wOT T wi 1T UPUETT OWEUOUUU
peoples;

Reverence for the oldest continuing civilisation in the world,;

Reflection about the past mistreatment of Indigenous peoples;

Recitation of the values shared by Australian citizens;

Recognition of the institutions central to Australian g overnment; and

0 N o o1 b~

Recognition of the contribution of waves of immigration to a multic ultural
society.52

4.57 Uphold & Recognise felt that the adoption of an extra-constitutional
declaration of recognition should occur after any other constitutional reform
to recognise Aboriginal and Torres Strait Islander peoples.s? It felt that the
declaration should be adopted by the Australian P arliament, but also could
involve state and territory parliaments and proposed two options for
making the declaration:

A Amendment of the Australia Acts to insert a new section 18 reciting the
declaration;

A A Declaration of Recognition Act authorising the Governor -General to
proclaim the declaration in response to a petition to Parliament calling for
the declaration.5

A Declaration of Recognition Act

4.58 Uphold & Recognise suggested that a declaration of recognition could be
circulated and eventually tabled in the Commonwealth Parliament as a
petition. Parliament could then respond to the pet ition by passing a
Declaration of Recognition Act authorising the Governor -General to issue a
Proclamation Adopting the Declaration of Recog nition:

Aboriginal people have a proud history of petitioning Parliament, most
famously through the Bark Petitions from the Yirrkala people, who petitioned
Parliament in 1963 to recognise their land rightsé

Once the drafting process has settled the text ofthe declaration of recognition,
it could be reproduced in Recognition Books which would be circulated
around Australia. In this way, Australian citizens could sign the books to

52 Uphold & Recognise,Submission 172Attachment 4,pp. 7-8.
53 Uphold & Recognise,Submission 172Attachment 4 p. 9.
5 Uphold & Recognise,Submission 172Attachment 4 pp. 9-10.
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signify their support for the declaration, and to petition the Australian
Parliament to adopt it. Once a sufficient number of people have signed the
Recognition Books, they would then be tabled in Parliament as a petition
calling for the adoption of a declaration of recognition.

The Parliament could then respond to this petition by passing a Declaration of
Recognition Act, which would authorise the Governor -General to issue a
Proclamation Adopting the Declaration of Recognition. 55

Committee comment

4.59 The Committee believes there would be broad political support for
recognition of Aborig inal and Torres Strait Islander peoples comprising:

A the repeal of section 25 and
A the rewording of section 51(xxvi) to remove the reference togacezand
POUI UOWEwWUIT I 1T Ul OETl wOUOws EOUDPT POEOWEOE
4.60 While the Committee has observed some support for these changes
among Aboriginal and Torres Strait Islander peoples, the findings of the
Referendum Council indicate these changes do not have widespread
support in the absence of other, more substantive changes.

4.61 Similarly, while the Committee believes there would be some support
for an extra-constitutional declaration of recognition, this is unlikely to be
supported by Aboriginal and Torres Strait Islander peoples in the absence
of some form of constitutional reco gnition.

5 Uphold & Recognise,Submission 172: Attachment g. 11.



5. Other issues raised by the Statement

from the Heart

Introduction

5.1

5.2

5.3

54

This chapter considers other issues raised by theStatement from the Heart
including Makarrata, agreement making, and truth -telling.

The Committee acknowledges that there is no dngle defined and agreed

way forward. As consideration of T he Voice took the bulk of the

"O000PUUIT ZUwWUDPOI OwlIT T w" 6O6O6PUUI 1T WEPEWOOL
issues raised by Makarrata and agreement making. On Makarrata it did not

have much of an opportunity to test submissions in oral evidence. However ,

the Committee heard and tested a number of submissions on agreement

making and truth -telling.

While there are also differences of opinion amongst Committee members
about how to proceed, it is hoped that overall, observations made by those
who have patrticipated in the inquiry will perform an educative role in
Indigenous and non-Indigenous communities.

In this chapter, the Committee notes particularly the variations in views on

terminology. In general, th ere was widespread acceptance that truth-telling

is an essential component of healing and reconciliation. The Committee

acknowledges the diversity and strength of feeling among stakeholders

Yolngu tradition; the presence of formal or informal institutions ; and the

Ol TEOPUDPI UWEOEwWx OODUDPEEOWEOOPBEZ WEBUBDOOL
sET UIIT Ol OWhudsEvd&din theGaport, the Committee has sought

to present evidence fairly, and in a way which encourages productive

137
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consideration of the range of disparate views, even amongst Committee
members.

The conceptofs EOEUUEUEz?

5.5

5.6

5.7

5.8

5.9

This section provides an overview of the proposal for a Makarrata
Commission to oversee agreement making andtruth -telling. The concept of
s .E OE U U E U BredubBftrewd cBnsideration of the suggestions for the
possible role and structure of a Makarrata Commission or similar body. The
Committee did not hear much evidence on Makarrata. To the extent that it
did hear evidence on the idea of Makarrata, the Yolngu word was not well
known among Aboriginal and Torres Strait Islander peoples. It also means

different things to different people.

The Statement from the Head OUT | UwEws , EOEUUEUE w" 600D U
process of agreementmaking between governments and First Nations and

truth-U1 OOP O1 wE E O UTheasiatétdant| destribed® Makarata as the

s EUOODPOE UD OO uile icamidgitayether afted & Srigié

The Referendum Council says MakarrE U E anstt@tvord for Treaty or

agreementOE OB*®T P O1T wUOIT T w/ UDOT w, pOPUUI Uz Uw( OF
"OQUOEPOWEEOOUWPUwWs EOUT wOUWUT wUl 00DPOT wEC
Makarrata is a Yolngu word from north -eastern Arnhem Land and is used to

describe an agreementmakiniT wx UOET UUwUT EQwi OEOGOXxEUUI U
PPUT wUT T wxEUUWEUWUT T wi OUOEEUPOOwWiI OUWE wE

Owxl OxOl wWOOWEEOOOPOI ET1T wUOT 1T WwEPUxUUT wET UPT 1
resolve it, and to move forward together. 5

Uphold & Recognise provided the Committee with four policy documents ©
intended to expandon E WUE OT T wOil wOxUDPOOUwWUI T EUEDOT

Uluru Statement from the Hear2017.

Uluru Statement from the Hear2017.

Referendum Council, Final Report of the Referendum Coun2i17, p. 21.

/' UPOI w, POPUUI Uz Uw( OE DIiSubicsiondis pEY. DUOUa w" OUOEDOOuW
Uphold & Recognise, Submission 172Attachment 1 2018, p. 13.

The four documents are: Hearing Indigenous VoiceMakarrata Journey from the Heaetnd A Fuller

#1 EOEUEUDPOO WOl w .UUUOUEOPEZUwW- EODPOOT OOE
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in the Statemenfrom the Heart The document considering Makarrata
suggestedfive aspects of the concept:

A recording the history of Indigenous peoples;
A preserving the culture of Indigenous peoples;
A

empowering Indigenous peoples to take responsibility for their
communities;

A creating commercial opportunities for Indigenous people; and

A concluding agreements between governments and Indigenous peoples
that address the four criteria above.”

5.10 However, as it noted in its interim report, the Committee found that some
people were concerned regarding the use of theterm dMakarattaz® The
Committee requested evidence on the cultural context of Makarrata and its
potential practical application in the broader Australian democratic context. °
511 3T 1T w/ UDPOI w, POPUUI Uz Uw( Ofdibled éviddntedronE Y B U O L
a Yolngu leader explaining the cultural context of Makarrata:

Before you can have a makarata, you have to organise yourself: make sure
you have enough men/team and clan group| before the makarrata can start.

For the makarrata, the leaders of the two clans make an agreement: the
makarrata ceremony is where men get speared in the leg, which symbolises
that there is no more bad feeling between the two clan groups and no further
intention to break the law | provided it is done in the right time, way and with
the right outside clan groups as witnesses.

Look at this present time in Australia: we are i n a situation| you could say

that we are in a makarrata| where two systems, two cultures are trying to

recognise each othed w2 OO1 UPOI UwUOT | uguite Gométa tidd | OUwWE OOz
makarrata ground to reach agreement, which makes it very hard.

Maybe it is time to come together and find pathways to resolution.

7 Uphold & Recognise, Submission 172Attachment 32018, p. 6.

8 For example, see Mr Les Coe, Proof Committee Hansar@dubbo, 2 July 2018, p. 30Ms Yvonne
Weldon, Chairperson, Metropolitan Local Aboriginal Land Counc il, Proof Committee Hansard
Redfern, 5October 2018, p. 7.

9 Joint Select Committee on Constitutional Recognition relating to Aboriginal and Torres Strait
Islander Peoples, Interim Report July 2018,p. 102.
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Makarrata is very significant in Yolngu law and culture | sometimes it is the
only pathway to peace.10

5.12 Further detail was provided by Wathanainy Wunungmurra:

It is important to understand the process. There are a few things Yolngu have
to do before Makarrata happens.

Some people are responsible as orgarsers: these people get their authority
from the leaders of the two different clans that want to make peace. Before the
peacemaking can happen, the organisers fran each clan meet: the leader of
each clan will send a messenger who will take a messagestick from their clan
and return with the reply (these are runners , who may travel great distances).
The clan leaders also send messages to consult with other related lans to
become part of the peacemaking and to bear witness that the peacemaking
ceremony has been conducted properly, at the right time and in the right way.

Once that has been done, the leaders will choose a location where the
Makarrata will happen and in which season the Makarrata will occur.

The organisers then sit everyone in their clan down, so that everyone knows
what is happening. If everyone agrees| g0, manymak (yes, good), P | liznake
this happen so that there will be no more bad feeling between these two clan
T U O then the messengers will go out again.

The warriors will start preparing. They will have to make special types of
woomera, spears, armbands and headbands. They will have to gather clay (for
body painting) and make special dirri -dirri (lo in-cloths).

At the right time , the two groups will travel to the designated place | wearing
the white clay (gapan), armbands and headbands showing they intend to
participate in Makarrata. For the Makarrata, the two groups will approach
each other in a closeformation , as they get close the formations will open up
and reveal the aggrieved parties (represerting the victim as well as the person
who has broken the law). The main participants will then do a totemic dance
(for example| for Yirritja clans maybe crocodile; for Dhuwa clans , maybe a
shark). Spears will be thrown at the dancers: these may be dodged. The
Makarrata concludes with a spear being thrust through the leg of the
lawbreakers.

o JUDOT w, POPUUI Uz Uw( OE biSibMiésivuansp A1V, friadskitadby OUOED OO w
Wathanainy Wunungmurra .)
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By taking the spear in the leg and having the blood flow down into the | and|
in front of withesses| you make the peace.

Yolngu people, when they have a Makarrata, it is under the law. It is a contract
between the two warring groups to say: this fighting is finished; it is over: it is
done. No Yolngu can break that law. If someone tries to keep fighting after the
Makarrata, the law will punish him or her severely (likely by death). After the
Makarrata, trading, working together and ceremony can begin again.

To have a proper Makarrata requires a lot of courage: the leaders have to be
brave, the messengers have to be bravethe witnesses have to be brave the
warriors have to be brave. They all have to make a decision that puts what is
good for their people and their country above their own lives. 11

513 37T 1 w/ UPOI w, b O bubAdviddry CaurciQeRfore iGtéprets
EUws EWEOOETI xUwUT EVwWUOET UxPOUWUT 1 whEa wbI
POwlUil PUWEOUOUUAazZ S

5.14 However, the National CongressOi w U U GitstEPédplesg ongress)
noted that the use of the term may not be fitting for a commission that was
ET1 UPT Ol EwWUOWET ws DPOEOUUDPYI WEOEWEOY!T UwWwEOC
OEUPOOUzZ O

it is not culturally appropriate to use this word for a national Commission. 13

Makarrata Commission

5.15 One of the issues raised in theStatement from the Heawtas the idea of a
Makarrata Commission. Although as the report notes in the previous sectio n
the idea of Makarrata remains elusive, the Committee did receive
submissions on the role and function of a potential Makarrata Commission.
&DYITI OQwlT 1T wOPTT UwUT xOUUDPOT wUPOAThaJ EOT WE OE
Voice, the Committee did not have sufficient t ime to test the propositions
raised below in oral evidence.

5.16 The Statement from the Heaproposed that the Makarrata Commission
supervise a process of agreementmaking and truth -telling. This supervisory

1w S UDOT w, POPUUI Uz Uw( OE bisibfigsivtiangpi 101 OUa w" OUOED OO W
2 JUDPOI w, POPUUI Uz Uw( OE DiSibfigsivtiangpAY.pUOUa w" OUOED OO W

13 National Congress of U U U U EiStBP&oplés, .Bubmission 292p. 3, fn. 1.
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5.17

5.18

5.19

role of the Commission was endorsed by many submitte rs.4 For example,
Congress, reiterated the supervisory role and identified two ways it could be
accomplished:

First, the Commission would address intergenerational trauma, which
remains an enormous barrier to Aboriginal and Torres Strait Islander Peoples.
Secondly, the Commission would facilitate a greater connection to culture for
Aboriginal and Torres Strait Islander Peoples. 15

371 w/ UDPOI w, POPUUI UzUw( OEDT 1 OOUUwW EYDUOU
the supervisory and facilitation role of the Commission:

The Council reflects on the significance of Makarrata as the foundation of

reform, and supports the call to establish a Makarrata Commission to

supervise a process of agreement making between Government and First

nations. The Commission will facilitate the on going process of truth telling

and agreement making.16

An educational role was highlighted by a number of submitters. The
Indigenous Peoples Organisation saw the Commission as providing a
Congress elaborated on the role of enhancing the knowledge of all
Australians regarding the history of Aboriginal and Torres Strait Islander
peoples s

The agreement making role was enlarged on by submitters. Mr Thomas
Wilkie -Black, an ANU student, submitted that this aspect of the
"O000PUUDPOOZUWUOOI WEOUOGEWI RUI OCEwWwUOwWOOT OFE
resolution:
3T 1T w" 000PUUDPOOZUWUOOT WUBET UwlUT PUWOOET Qwbkp O
negotiate in good faith and acting as a neutral arbiter assisting them in
working through political disagreements. 19

14 Mr Barry Richard Mille r and Mrs Paula Ann Miller, Submission 426Mr Thomas Wilkie -Black,
Submission 450p. 6.

5 -EUPOOEOwW" O0O1T Ul UUwOI wsubnisgichRP@2D &z UwwbUU0w/ 1 Ox 01 UOw
% /UDOI w, POPUUI Uz Uw( OE DiSibfigsivtiangp Y. pUOUa w" OUOEDOOW

17 Indigenous Peoples Organisation, Submission 338.2p. i.

8 _EUPOOEOwW" OO1T Ul UUwOIi wSubnisgichRE2m & Sdé aisobindigdiaus Redpled 1 U O w
Organisation, Submission 338.2

19 Mr Thomas Wilkie -Black, Submission 450p. 38.
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520 371 w- EUDOOEOwW" OO0T Ul UUwWOIi w UUUUEODEZ Uw%E

"O000PUUDPOOZUwOXxT UEUDPOOUO
A investigating the histories of various Aboriginal and Torres Strait Islander

nations using primary and secondary sources;

A holding Tribunals and following up with local communities after the
Tribunal process;

A recording findings in official reports for each nation;
setting up Keeping Places for each nation; and

A engaging in widespread and culturally appropriate mar keting to spread
awareness about its processes among Aboriginal and Torres Strait
Islander Peoples20

5.21 With regard to the agreement making process, Mr John Burke put forward a

OPUU WOl wxOUUPEOI WEEUDYDUDI UG w' OP1 YI Uwl I
purpoUl woOi wi DO1 wEl i pOPUPOOWOT wUT T w" 6OO6OPUU
EOUPEDxEUI wUI I wWEE x PHB (isbricluded) T EUwDUwWOE a wC
A clarifying the concept of treaties and agreements;
A proposing a structure and process for implementing treaties and

agreemens: to a point of proposing a model;
A parallel examination of truth -telling processes and building capacity to

support: to a point of planning wide -spread implementation; and

possibly
A supporting the implementation of The Voice. 22

Agreement making

5.22 Asoutlined POwUT | w" 660PUUI T zUwPOUI UPOwWUI xOUU

Islander peoples have long advocated for agreement making and this
support carried through to the regional dialogues conducted by the
Referendum Council in 2017 23

20

21

22

23

National ConT Ul UU wdi w UUUUE Subrkissiohizozn U Ow/ 1 Ox O1 U
Mr John Burke, Submission 44,7p. v.
Mr John Burke, Submission 44,7p. v.

Joint Select Committee on Constitutional Recognition of Aboriginal and Torres Strait Islander
Peoples,Interim Report July 2018,pp. 101-103.
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5.23

5.24

5.25

5.26

5.27

5.28

Throughout the inquiry, the Committee received much evidence
highlighting the range of agreement making already occurring across
Australian states and territories.

Throughout the inquiry, the Committee has observed that agreement
making is occurring at the local and regional level.

For example, in Chapter 3 of the interim report, the Committee considered
the role of Prescribed Bodies Corporate in managing and protecting native
title rights and interests. The Committee also heard evidence about the
Murdi Paaki Regional Assembly, whic h engages with government agencies
and industry on behalf of communities in western New South Wales.

Similarly, in Chapter 2 of this report, the Committee discussed evidence on
the Empowered Communities model, which seeks to establish partnerships
between government and Aboriginal and Torres Strait Islander
communities.

The existence of these arrangements indicates that agreement making
extends beyond the statelevel treaty and settlement processes described in
this chapter, and can encompass a wide range 6 arrangements across
various local and regional communities.

This chapter outlines some prominent examples of state and regional
agreement making processes which have recently concludedor are
underway .

State and regional agreement making

5.29

5.30

Many stakehold ers referred to agreement making processes occurring at the
state or regional level to illustrate both the complexities and opportunities
arising from negotiating and reaching agreements in Australia. 2

Apmer Aharreng -arenykenh Aknganenty Aboriginal Corpora tion said

agreement making is already occurring in Australia and internationally. It

UUOTTTUOI EwUT EQwET UT T Ol OUwWwOEODPOT WEEOQWET u
The negotiation of treaties/agreements that provide for full and final

settlement between Australian governments and Abor iginal peoples (along
OEOT UET T wOPOl UAKOWPOWEWPEaAwWUT ECwbPUwWUDODOEU

24 For example, see: Mr Harry Hobbs, Submission 189p. 4; Reconciliation Victoria, Submission 339
p. 5; Victorian Aboriginal Child Care Agency, Submission 346p. 2; Aboriginal Peak
Organisations Northern Territory, Submission 356pp. 2-3; Central Land Council & Northern
Land Council, Submission 357p. 9; Reconciliation Western Australia, Submission 389p. 7.
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agreements that have been negotiated in British Columbia, Canada offer the
prospect of healing a festering sore.

While Indigenous Land Use Agreements (ILUA s) have been touted by some as
being treaties, the only one which was comprehensive and delivered full and
final settlement was the Noongar Agreement. Otherwise, they have primarily
been used for the settlement of land issues. Perhaps the key point being nade
by those who have been promoting ILUASs as treaties is that the process of
negotiation of agreements between native title holders and governments has
been happening for some time already.?s

5.31 The most significant concluded agreement is the South WestNative Title

Settlement which was concluded by the previous West Australian
Government.

South West Native Title Settlement

5.32 The South West Native Title Settlement (also known as the Noongar

Settlement or the Noongar Native Title Settlement) was often raised by
stakeholders as an example of agreement making in Australia.2

5.33 The settlement is the most comprehensive native title agreement reached in

Australia to date. It covers approximately 200,000 square meters of Western
Australia, involves around 30,000 Noo ngar people and is valued at
approximately $1.3 billion. 27

5.34 The settlement was negotiated between the Government of Western

Australia and the South West Aboriginal Land and Sea Council (SWALSC),
which was acting on behalf of six groups of Noongar native titl e claimants28

25

26

27

28

Apmer Aharreng -arenykenh Aknganenty Aboriginal Corporation, Submission 378p. 7.

Dr Bryan Keon-Cohen AM, QC, Submission 161p. 6; Uphold & Recognise Submission 172:
Attachment 3 p. 8; Victorian Aboriginal Child Care Agency, Submission 310p. 2; Reconciliation
WA, Submission 38%. 7; Mr Mick Gooda, Proof Committee Hansay@anberra, 18 October 2018,
p. 10.

Government of Western Australia, South West Native Title Settlement
<https://www.dpc.wa.gov.au/swnts/South -West-Native -Title -Settlement/Pages/default.aspx>
Ul OUPIT YI Ewt w- OY1 OET Uwl YWOw, aw' EUVaw OEEUOws 3T 1 w-

settlement-two -lessonsfor -treaty -making -in-australia/> retrieved 6 November 2018.

Government of Western Australia, South West Native Title Settlement
<https://w ww.dpc.wa.gov.au/swnts/South -West-Native -Title -Settlement/Pages/default.apsx>
retrieved 6 November 2018.
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5.35 Ms Beck, Regional Development Manager of SWALSC suggested that the
Noongar people decided to work together to negotiate the settlement to
ensure it delivered meaningful outcomes:

5.36

5.37

The south-west settlement came about because if you look at theNoongar

x1 Ox Ol ZUWEOUOUUaOwWPT wi EYI WEWI T PuxDOxUDPEOU!
amounts of farms, we have towns, we have state forests, national forests and

tiny little tenements. For us to win native title on these tiny little tenements

would really only give us something close to nothing.2°

Ms Beck said that in the lead up to negotiations with the Western Australian
Government, the SWALSC consulted the Noongar communities to identify
their priorities for a settlement agreement:

GUTT Ul whi Ul uf wWiOEQE EUVEUEWOT woOl 1 UDOT UwpbUT woU
AOUWPEOUWUOWOI 1T OUPEUT y z w3dné avds Alked abdut wUT D OT
0001 adw$YIi UaOOl WUEOOI EWEEOUUWEwWT OUUI OwUEa
talked about jobs for their kids, getting the kids out of th e toxic city and taking

them back home. They talked about getting us back our country, because our

OOGEwi 11 Owkl zUTI wOOOwWI Ul T wOOWPEOOWOOWOUUWEO!
about getting fined, which has happened, and then if the fine is not paid
A0UzU0wPOwxUPUOOwWPT 1 Owadlwl OwOOWEGUOUUA B w

Following consultation with Noongar communities, the SWALSC undertook
negotiations with the Government of Western Australia, which lasted
approximately five years. 3t An agreement was eventually struck
encompassing rights, obligations and opportunities relating to resources,
land, governance, finance, and cultural heritage, including:

A

A

recognition by the Western Australian Parliament that the Noongar
people are the owners and occupiers of South West Western Australia;
the establishment of the Noongar Boodja Trust which will receive
$50million annually for 12 years from the Government of Western
Australia;

29

30

31

Ms Gail Beck, Regional Development Manager, South West Aboriginal Land and Sea Council,
Proof Committee HansaydPerth, 6 July 2018, p. 49.

Ms Gail Beck, Regional Development Manager, South West Aboriginal Land and Sea Council,
Proof Committee HansaydPerth, 6 July 2018, p. 49.

Ms Gail Beck, Regional Development Manager, South West Aboriginal Land and Sea Council,
Proof Committee Hansar&erth, 6 July 2018, p. 49.



OTHER ISSUES RAISED BY THE STATEMENT FROM THE HEART 147

A the creation and funding of six Noongar Regional Corporations to
represent the rights and interests of the six Noongar native title groups
involved in the settlement;

A land access licences enabling lawful access to unallocated Crown land
and unmanaged reserve land for customary activities;

A aframework for the Department of Planning, Lands and Heritage and
the Noongar Regional Corporations to work in partnership to improve
the recording, protection and preservation of Aboriginal sites within the
settlement area;

A economic and community development frameworks to improve
Noongar community outcomes;

A funding for the establishment of a Noongar Cultural Centre; and

A approximately $47 million in funding over 10 years to the Noongar Land

Fund.32

5.38 Inreturn for this settlement package, the Noongar people have agreed to

renounce all currl OUWEOE wi UOUUUI wEOGEDPOUwWUI OEUDOT w
EOOUI Ox OUE Ua wBEnByhéve slifreddémdadratve title rights

to the agreement area, and consented to the validation of any past invalid

acts over those areas?

5.39 Legally, the South West Native Title Settlement takes the form of six

Indigenous Land Use Agreements covering each of the native title claims of
the six Noongar groups involved. Although these Indigenous Land Use
Agreements were approved by the Noongar people overall during a series
of meetings in 2015, they have faced some opposition from a proportion of
the Noongar people and four agreements were initially prevented from
being registered with the Native Title Register. 35

32

33

34

35

Government of Western Australia, The South West Native Title Settlement: About the Settlement:
Factsheethttps://www.dpc.wa.gov.au/swnts/Documents/Fact%20sheet%20-
%20About%20the%20South%20West%20Native%20Title%20Settlement

%20September%202017.pdf retrieved 6 November 2018.

, Uw' EUVaw' OEEUOws 311 w- OO0T EUw21 0001 01 OU6 w3 bOw+1 UL
Australian Public Law <https://auspublaw.org/2018/10/the -noongar-settlement-two -lessonsfor -

treaty-making -in-australia/ > retrieved 6 November 2018.

Dr Bryan Keon-Cohen AM, QC, Submission 161p. 6.

, Uw' EUVUaAw" OEEUOwWs3T 1 w- OOOT EVUwW21 UUOI O1 OUow3pbpOw+1 UL
Australian Public Law <https://auspublaw.org/2018/10/the-noongar-settlement-two-lessonsfor -

treaty-making -in-australia/> retrieved 6 November 2018.
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5.40 However, the Australian Government amended the Native Title Act1993

5.41

5.42

(Cth) to enable the Indigenous Land Use Agreements to be registered and
the settlement to proceed. On 17 October 2018, the Native Title Registrar
registered the Indigenous Land Use Agreements and settlement will
commence 60business days after this date3®

Ms Beck suggested that despite the opposition, the majority of Noongar
people did support the settlement:

$YI OQwOi OUT T whi zY]l wi EEwxi OxOl wOEOI wUUwWOOWE «
the majority of Noongars wanted this deal. 37

Although the settlement was not negotiated as part of a specific treaty
process, Mr Mick Gooda, former Aboriginal and Torres Strait Islander Social
Justice Commissioner, asserted that it is an example of agreement making:

2001 U1 pOT wi E x x1 Olspraty impottdnticEnBte, wHich i tbat

OT1 w- OO0BTEUw TUIT O OUwPEUWUI THPUUI Ul EwbOwUI
the biggestET UT 1 O1 OUUwPIT z YT wi QU8 w6ei 1 OQwxi OxOl wEU
in any other country that would be called a treaty. When peopl e ask me about

OUl ECaOw( wUEaAaOws61 zYl wEOUI EEawl O0wlOUI EUDI |
PT 1T OwaOdUwUl POOWEEOUUWEwWOUI ECAWEU] wbOwlOi 1 Ul
Native Title in that area. They came to the conclusion that 98 per cent had been

extinguished anyway. They got land and money back from the government.

The government passed a piece of legislation that recognised them as the
OUEEDPUDOOEOWOPOl UUwO! wOT EVWEOUOUUAS w( Owpk EL
Native Title Act. There are th e elements you would look at for a treaty, and the
UU0OwhUwUUPOOwWUDPUDOT wOYI UwbOwUT T wkl UUOWUO W
country. 38

State and territory treaty processes

5.43

In recent years three state and territory jurisdictions| Victoria, the Nort hern
Territory and South Australia| have commencedtreaty processes. The
treaty processeshave not had bipartisan support in any jurisdiction and
were abandoned in South Australia with the change of Government in 2018.

%  Uw' EUUaw OEEUOws3i 1 w- OO0T EUwW21 0U0OI1 O OUo w3 pOw+1 UL
Australian Public Law <https://auspublaw.org/2018/10/the -noongar-settlement-two -lessonsfor -
treaty-making -in-australia/> retrieved 6 November 2018.

37 Ms Gail Beck, Regional Development Manager, South West Aboriginal Land and Sea Council,
Proof Committee Hansarderth, 6 July 2018, p. 50.

38 Mr Mick Gooda, Proof Committee Hansay&anberra, 18 Octder 2018, p. 10.
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Victoria

5.44 The Victorian Government has been working towards an agreement with
Victorian Aboriginal communities since 2016 when it formed an Aboriginal
Treaty Working Group comprised of Traditional Owners, Aboriginal
community controlled organisations, and young people from across the
state.

5.45 Mr Andrew Gargett, Director of Strategy, Engagement and Commun ity at
Aboriginal Victoria, said that the Victorian Government established the
6 OUODPOT w&UOU x weobinugd cdlls By @hbligind) édmmunities
fortreatyz WEOE wi YPEI OEI| wb idéedniinatiorhffects raokel EwU 1 Of
positive outcomes in Aboriginal communities:

International evidence points to the fact that when Indigenous people have
control over their lives, have an ability to have a say and have power to make
decisions then better outcomes follow. The Victorian government has a policy
of self-determination, and we are grappling with and taking tangible steps to
ensure that Aboriginal people and communities have a greater say over their
lives.39

5.46 The Working Group was tasked with developing o ptions for an Aboriginal
Representative Body and advising the community and state government on
the next steps towards a treaty making process#® According to Mr Gargett,
the Working Group led community consultation on the design of the
Aboriginal Representative Body:

In November 2016 and in March 2017, the Aboriginal Treaty Working Group
led two phases of community consultation on the design of the Aboriginal
Representative Body. Consultations occurred through open, statewide forums;
regional and metropolitan community consultations; online submissions; and
community led treaty circles. Following this, in November and December
2017, an Aboriginal Community Assembly was held over six days. It was a
representative group of Abori ginal Victorians selected independently from
government following an open expression of interest process. This group
made recommendations on outstanding elements on the design of the
Aboriginal Representative Body.

39 Mr Andrew Gargett, Director of Strategy, Engagement and Community, Aboriginal Victoria,
Proof Committee Hansardlelbourne, 26 September 2018, pp. 145, 19.

40 Victorian Government, Aboriginal Treaty Working Group
<https://www.vic.gov.au/aboriginalvictoria/treaty/treaty  -bodies/aboriginal -treaty-working -
group.html > retrieved 6 November 2018.
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Over 7,000 Aboriginal Victorians were engaged through those phases of
consultation. 4

5.47 In March 2018, the Working Group published a final report recommending
key design principles and functions for the new Aboriginal Representative
Body. For example, it recommended that the body should represent all
Aboriginal people in Victoria and that it should embody principles
including unity, inclusivity, practicality, independence, transparency and
accountability. 42

5.48 Once established the Aboriginal Representative Body will work with the
Victorian Government to develop a framework to guide treaty
negotiations., UW&EUT T O0wUUT T 1T U0l EwUOTl ECwOT 1T wi U
fundamental matters such as who can negotiate, what can be negotiated for
and how negotiations can be carried outz*0

5.49 The Aboriginal Representative Body will also have a role in establishing a
sUOUI EUAWEUUT OUPUa7z wWOUOWEEUWEUWEOWDOET x1 C
negotiation framework. As well as the establishment of a self-determination
fund, to support Aboriginal communities to ensure treaty negotiat ions are
fair. 4

5.50 Further information about the consultation and design process and about
the proposed structure of the Aboriginal Representative Body , is discussed
in Chapter 2.

5.51 In January 2018, a Victorian Treaty Advancement Commission and a Treaty
Commissioner were appointed to collaborate with the Working Group to
conduct further consultation with Aboriginal communities across the state.

4 Mr Andrew Gargett, Director of Strategy, Engagement and Community, Aboriginal Victoria,
Proof Committee Hansaydlelbourne, 26 September 2018, pp. 145.

42 Victorian Government, Final Report on the Design of The Aboriginal Representative ,Body
<https://lwww.vic.gov.au/aboriginalvictoria/treaty/final  -report-on-the-design-of-the-aboriginal -
representative-body/executive -summary -and-recommendations.html > retrieved
6 November 2018.

43 Victorian Government, What the Commission Will Do<https://www.vic.gov.au/aboriginal
victoria/treatyl/jill -gallagher-ao-appointed -as-victorian -treaty -advancement-commissioner.html >
retrieved 6 November 2018.

44 Mr Andrew Gargett, Director of Strategy, Engagement and Community, Aboriginal Victoria,
Proof Committee Hansaydlelbourne, 26 September 2018, p. 15.

45 Ms Jill Gallagher AO, Victorian Treaty Advancement Commissioner, Victorian Treaty
Advancement Commission, Proof Committee Hansardlelbourne, 26 September 2018, p. 24.
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Mr Gargett noted the role of the Commissioner in engaging Victorian
Aboriginal communities:

In December 2017, the Vctorian Treaty Advancement Commissioner, Jill
Gallagher AO, was appointed to lead the process independently from
government. This year, the commissioner has led a further series of treaty
roadshows with Aboriginal communities across Victoria. These roadsho ws
have engaged more than a thousandAboriginal Victorians across

30 communities, providing the regional and local engagement which is vital
foUwE wOIl T BUP OE Ul ThelebrdbEskhient sf thédficelbikide w
commissioner has provided for greater indep endence for Aboriginal
Victorians on the path to treaty and the establishment of the representative
body. 46

5.52 Mr Gargett suggested that appointment of a Victorian Treaty Commissioner

ensured the independence and therefore legitimacy of consultation
conducted as part of the treaty advancement process:

0 At the beginning of the process, the treaty working group operated as an

advisory body to government, and government provided the secretariat

support for it and the assistance in running the consultations for t hat first two -
yearor 180 00U0UT wxT EUI 63T 1 OOWEUWEwWxT UDOEwbPT 1 Ul wE
had gained enough momentum, | suppose, it was deemed that creating that

further step of independence, which was the Treaty Advancement

Commissioner, was an adequate rext step to ensure it did have that legitimacy
EQEwWPUwWPEUOZUwUI | Ouedpradeds® OT wEwi OYI UOOI OU

5.53 In July 2018, the Victorian Parliament passed theAdvancing the Treaty Process

with Aboriginal Victorians Bill 2018vithout the support of the opposition
party. This bill has four key objectives:

1 To advance the treaty process between Aboriginal Victorians and the state.

2 To establish that the Aboriginal Representative Body will be the sole
representative of Aboriginal Victorians, as recognised by the state, for the
purpose of establishing the framework necessary to support future treaty
negotiations.

3 To enshrine principles of the treaty process.

46

47

Mr Andrew Gargett, Director of Strategy, Engagement and Community, Aboriginal Victoria,
Proof Committee Hansayelbourne, 26 September 2018, pp. 1415.

Mr Andrew Gargett, Dir ector of Strategy, Engagement and Community, Aboriginal Victoria,
Proof Committee Hansardlelbourne, 26 September 2018, p. 17.
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4  To require that the Aboriginal Representative Body and the state work
together to establish elements necessary to gpport future treaty
negotiations. 48

554 , Uw&EUT T 00wl R x eyisiatién ekshridds el detariminatian @s a
guiding principle for treaty and, consistent with that principle, the
legislation requires the future Aboriginal Representative Body and the
government to work in partnership to establish the elements to support
treaty negotiationsz 6

The legislation also enables the Aboriginal representative body, once

Il UUEEODPUT 1 EOWUOWET wi OUOEOOawuUl EOT OPUI EwE U
stage of the treaty process. It enshrines guiding principles for the treaty

process, including self-determination and empowerment, that all participants

in the treaty process must abide by, and it requires the representative body

and government to report annually on prog ress to treaty4°

5.55 Mr Gargett also outlined clarified the limits of the Advancing the Treaty
Process with Aboriginal Victorians Bill 2018

The legislation does not do a range of things. It does not establish the

Ul xUT U1l OUEUDYI wE OE aréaty@advantemehtuconinissiddéd ©1 woOi wU
EOwPOwWxEUUOI UUT PxwbhbbUT wlOT 1 wgedOOUOPUAS w( Uwl
i UEOI POUOOWUT EUz Uwi OUwWOI T OUPEUDPOOWET Ub1 1 O
TOYI UOOI OUB w( UWEOI UOz Uwl UUEE OPW WO E Buix & w O
parameters, oversight or accountability of the self-determination fund. It

EOI UOzUwl REOUET wEOaw EOUDPT DOEOwS i OUPEOU
the issues, which groups, including clans or other groups, are competent to

negotiate.s°

5.56 Mr Gargett noted that approximately $37.5 million has been invested in
dreaty and self-determination since the 201718 budgetz50This included

48 Parliament of Victoria, Advancing the Treaty Process with Aboriginal Victorians Bill 2018
<https://www.parliament.vic.gov.au/publications/research -papers/download/36 -research
papers/1386tadvancing-the-treaty -processwith -aboriginal -victorians -bill -2018> retrieved
6 November 2018.

4 Mr Andrew Gargett, Director of Strategy, Engagement and Commu nity, Aboriginal Victoria,
Proof Committee Hansar#lelbourne, 26 September 2018, p. 15.

5% Mr Andrew Gargett, Director of Strategy, Engagement and Community, Aboriginal Victoria,
Proof Committee Hansarilelbourne, 26 September 2018, p. 8.

51 Mr Andrew Gargett, Director of Strategy, Engagement and Community, Aboriginal Victoria,
Proof Committee Hansard, Melbourne, 26 September 2018, p. 21.
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provision for an ongoing education campaign aimed at raising awareness
and understanding of the treaty advancement process amongst the broader
Victorian population:

The government has also sought to engage the broader community through
the Deadly Questions campaign. Deadly Questions is a unique initiative that
was launched in June this year. The campaign provides aplatform for anyone
to ask questions about Aboriginal cultures and have them answered by a
EPDYI UUI wUEOBT T wOi w EOUDPTI POEOWSPEUOUDPEOUS w( !
Questions gives Aboriginal Victorians a platform to tell their stories and allow
their voices to be amplified and provides non -Aboriginal Victorians a place to
acquire a deeper understanding of Aboriginal cultures. The website puts
Aboriginal voices and Aboriginal people at the heart of the campaign, and the
website doesn't shy away from any tough questions, which is critical to
establishing a true and honest dialogue between Aboriginal and non -
Aboriginal Victorians. Since the campaign launched, we've had almost 3,000
questions asked, with very positive engagement. The second phase of Deadly
Questions launched on 23 September, and the campaign shifted to a more
explicit focus on treaty and treaties and providing information on what

treaties could mean for both Aboriginal and non -Aboriginal Victorians. 52

5.57 Ms Jill Gallagher AO, Victorian Treaty Advancem ent Commissioner,
informed the Committee that general public support for the treaty
advancement process is strong:
ThUOUT T OUO0wUT T wU Uve Ead thewlpgpd ity o §pbald o ( 7
non-Aboriginal peop O1T wb OwUT OUI wE O&Hdthéen bdpitatibaalulE OE wd Uz
have not come across one norAboriginal person who has been negative in
any way, shape or form.s3

5.58 The Victorian Government is now working towards the establishment of the
Aboriginal Representative Body in early to mid -20195* However, Mr Gargett
informed the Committee that it is not seeking to conclude treaty negotiations

52 Mr Andrew Gargett, Director of Strategy, Engagement and Community , Aboriginal Victoria ,
Proof Committeélansard Melbourne, 26 September 2018, pp. 1415.

58 Ms Jill Gallagher AO, Victorian Treaty Advancement Commissioner, Victorian Treaty
Advancement Commission, Proof Committee Hansaydlelbourne, 26 September 2018, p. 27.

54 Victorian Treaty Advancement Co mmission, Treaty Statewide Gathering. 5,
<http://victreatyadvancement.org.au/sites/default/files/inline -
files/Treaty%20Statewide%20Gathering%20%20Information%20Booklet_1.PDF> retrieved
6 November 2018; Mr Andrew Gargett, Director of Strategy, Engagemen t and Community,
Aboriginal Victoria, Proof Committee Hansard/lelbourne, 26 September 2018, p. 16.
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5.59

5.60

5.61

within a set timeframe as this approach is not consistent with the principle
of self-determination which is guiding the process:

6 in effectively a self-determination environmentit P OUOE Oz UwWE T wE x x U O x
I OUWOT T wi OYT UOOI OUwWUOwWUEaAOws 6l WOl 1T EwlOwWI E®
Ol T OUPEUDPOOOWEa wUIT 1 -Ga§ zeatyp riaking thBAIEHOE U wWwOOET UOD
Columbia the process has taken 10 or so years. It is not a quick process, but

b I e taking a staged approachss

Ms Gallagher noted that there are aspirations amongst the Victorian
Aboriginal communities for clan based treaties as opposed to a single,
state-wide agreement:

Clan based treaties. There have to be multiple treaties. We werenever one

people right across Victoria let alone right across the country. There has to be a

cultural footprinton UT 1 wWOEOEUEE x | wBketélard 8D06G0DRE OUDE 6 w
The cultural footprint across the landscape, by those aspirations| culture

being taught in schools as a compulsory subject, as an aspiration, land as an

aspiration and culturalness for our own communities.

Through the stolen generation, through all the forced removals and relocations
of our people with the missions, a lot of people have been disconnected from
their traditional lands. So reclaiming culture and learning language again is
really aspirational. And that, | believe, is doable. We have to be practical and
E O U O w0 O ODwitinthe bthteEgovernment remit. 56

However, the long -term future of the treaty advancement process remains
uncertain given the lack of bipartisan support for its progression.

Ms Gallagher noted that the treaty advancement process could be

jeopardised by a change of state government in thefuture:
61 wOOOPWUT EUwWUT T wOxxOUPUDPOOWPOwWUT I wUUEUT wt
37T azVYl wOEETI wUT EUwx UEODPEGS w6 firatthéheul EYT WE QWE
country| PT DET wl OUT UDPOI UwUT 1 wOUI EVAwxUOET UUwDO
difficult if we do get a ¢ hange of government. It would be difficult for them to
repeal legislation| they can, all government, we know, but it just makes it that
little bit harder. But in that act it commits government to continue to talk to
the representative body. It commits gover nment to negotiate and set up the
treaty authority and that self -determination fund | spoke about earlier.

5% Mr Andrew Gargett, Director of Strategy, Engagement and Community, Aboriginal Victoria,
Proof Committee Hansaydlelbourne, 26 September 2018, p. 21.

5%  Ms Jill Gallagher AO, Victorian Treaty Advancement Commissioner, Victorian Treaty
Advancement Commission, Proof Committee Hansar&lelbourne, 26 September 2018, p. 27.
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200wal UOWEUUwWPUWNUUUWOEOI UwhbUwl EUET Ub w( wE (

all parties grow, and evolve. A more recent expression of that was through
marriage equality. | have confidence that all Australians support treaties for
Aboriginal people in this country, and | have confidence that political parties

PPOOwWI YOOYTI wOOwWUT E0OwOl YT O8w3T EUZUWEOOwW( wE

happen.s?

Northern Territory

5.62 The Northern Territory Government began an agreement making process

this year. On 7 June 2018, the Northern Territory Government and the four
Northern Territory Land Councils came together at the Barunga Festival to
sign a Memorandum of Understanding (MoU) outlining a future treaty or
treaties agreement between the two parties38

5.63 The MoU represented the first significant step in advancing treaty in the

Northern Territory since the call for a national treaty was made in the
Barunga Statemert by the Northern and Central Land Councils in 1988. 5°

5.64 Under the terms of the MoU, the Northern Territory Government will

appoint an independent Treaty Commissioner who will lead consultations
with Aboriginal people and organisations across the territory, a nd develop a
framework for treaty negotiations. The Commissioner will also take
responsibility for engaging territorians in the treaty making process. ©°

5.65 The Northern Territory noted that both territory -wide and region -based

treaties may be pursued:

An umbre lla Treaty would be a general agreement between the Northern
Territory Government and Aboriginal people in the Territory concerning
certain matters.

57

58

59

60

Ms Jill Gallagher AO, Victorian Treaty Advancement Commissioner, Victorian Treaty
Adv ancement Commission, Proof Committee Hansay&lelbourne, 26 September 2018, p. 27.

Shahni Wellington, Australian Broadcasting Corporation, Indigenous Treaty a Step Closer after NT
Government makes historic pledghttps://www.abc.net.au/news/2018 -06-08/indigenous -treaty -a-
step-closer-after-nt-government-pledge/9848856 retrieved 6 November 2018.

Barunga Festival, The Barunga Statement, https://www.barungafestival.com.au/1988 -
statement/> retrieved 6 November 2018; Central Land Council & Northern Land Council,
Submission 357p. 3.

Northern Territory Government, Treaty in the Northern Territory
<https://dcm.nt.gov.au/supporting -government/office -of-aboriginal -affairs/treaty/treaty -in-the-
nt>retrieved 6 November 2018.
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Then under the umbrella Treaty, Aboriginal groups can negotiate separate
agreements for additional or disti nctive rights depending on their situation. 6t

5.66 It acknowledged that discussions with Aboriginal communities will inform
the content of any agreement but suggested that a treaty or treaties may
include:

A Acknowledgement of the First Nations people of the North ern Territory,
including the deep connection to land and the significant contributions
Aboriginal people have made to our society, culture, and prosperity.

A Truth telling process around the history of the Northern Territory,
teaching about the displacement, the trauma, and the massacres.

A Rules around how Aboriginal groups and the Northern Territory
Government should work together. This may include a formal group that
provides a voice to government.

Protection and support for Aboriginal language and culture.
Land and sea matters which will vary based on location.

Potential reparations for past injustices and for the dispossession of
Aboriginal people from their resources and land.

A Mechanisms for accountability so that all parties to a Treaty live up to the
commitments they make. 62

5.67 In ajoint submission to the inquiry, the Central and Northern Land Councils
noted that they intend to work with the Northern Territory Government,
other Indigenous organisations and a yet to be appointed Treaty
Commissioner to develop a statewide consultation process to support
agreement making.s3

South Australia

5.68 The previous South Australian Government commenced a treaty process
which was abandoned upon the change of government in March 2018.

61 Northern Territory Governme nt, Treaty or Treaties*https://dcm.nt.gov.au/supporting -
government/office -of-aboriginal -affairs/treaty/treaty -or-treaties-factsheet> retrieved
6 November 2018.

62 Northern Territory Government, Treaty in the Northern Territory <https://dcm.nt.gov.au/
supporting -government/office -of-aboriginal -affairs/treaty/treaty -in-the-nt> retrieved
6 November 2018.

63 Central Land Council & Northern land Council, Submission 357p. 12.
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5.69 In December 2016, the Hon Kyam Maher MLC, then Minister for Aboriginal
Affairs, announced that the South Australian Government would commence
treaty discussions with Aboriginal and Torres Strait Islander peoples
residing in the state.s

5.70 In February 2017, Dr Roger Thomas was appointed as the indegndent
Treaty Commissioner. In July 2017, following an extensive consultation
process, the Treaty Commissioner released the reportTalking Treaty:
Summary of Engagements and Next Stefise report recommended the
continuation of consultation with Aborigina | and Torres Strait Islander
peoples about the possibility of a treaty, and provided the key elements of a
treaty negotiation framework to inform those consultations. 65

5.71 In 201718, treaty negotiations occurred with the Adnyamathanha and
Ngarrindjeri Nation s56

5.72 In February 2018, theButhera Agreemenwas signed by the South Australian
Government and Narungga Elders. The official signing of the Buthera
Agreementaid the foundations for treaty and included capacity -building
support for the Narungga Nation Aboriginal Corporation to drive
development, economic enterprise and collaborative engagement with
government agencies on Guuranda (the Yorke Peninsula)$’

5.73 Following the 2018 state election, a change in state government resulted in a
new policy direction which meant that further treaty negotiations were not
pursued. However, according to the Department of Premier and Cabinet, the
Buthera Agreemerf OU QWD OEOUET Uws UOEPEOwWUI UYDET wl
justice, housing, domestic violence, health, child protection and education
and cultural studies, which are issues the government will continue to tackle
POwxEUUOI UUI bxwpkpbUT®@UT 1T w- EV0UOTT Ew- EUDOC

64 Caroline Winter, Australian Broadcasting Corporation, Treaty: South Australian Government enters
historic discussions with Aboriginal nationshttps://www.abc.net.au/news/2016 -12-14/south-
australia-enters-historic -treaty -discussions/8120162 retrieved 7 November 2018.

65 Office of the Treaty Commissioner, Talking Treaty: Summary of Engagements and Next Steps
July 2017, p. 2.

66 Government of South Australia, Treaty Negotiations<https://www.dpc.sa.gov.au/about/treaty -
negotiations> retrieved 6 November 2018.

67 Government of South Australia, Treaty Negotiabns, <https://www.dpc.sa.gov.au/about/treaty -
negotiations> retrieved 6 November 2018.

68 Government of South Australia, Treaty Negotiations<https://www.dpc.sa.gov.au/about/treaty -
negotiations> retrieved 6 November 2018.
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5.74 Given this change in policy direction in Aboriginal affairs, Dr Thomas
ceased the role of Treaty Commissioner in July 2018. However, he was
GUPEOOAWExxOPOUI EWEUwW2OUU0T w UUUOUEOPEZ Uu
Engagement and tasked with advising the South Australian Government, as
well as promoting Aboriginal inclusi on more broadly through the

non-Aboriginal c ommunity .%°

5.75 The South Australian Government has not made further comments on
agreement making since its announcement to discontinue the process begun
by the previous government prior to the state election.

Committee comment
311 wEOOEEQBWOE WE 7

5.76 The Committee notes that there are a range of views regarding the process
and meaning of Makarrata.

5.77 The Committee recognises that the concept can be perceived as too
culturally specific to be used more broadly across Aboriginal and Torres
Strait Island nations generally. More definition of the term and greater
understanding among both Aboriginal and Torres Strait Islander peoples
and other Australians of how it might apply might help before the policy is
taken any further.

Agreement making

5.78 The Committee recognises the long history of Aboriginal and Torres Strait
Islander advocacy for agreement making at the national, state and regional
level.

5.79 The Committee observes that agreement making is already taking place
around Australia at both the state and regional level and through processes
such as native title settlements.

5.80 The Committee is of the view that, once established, local and regional
voices might continue to pursue agreements as they have done in areas like
Murdi Paaki.

69 Government of South Australia, Commissioner for Aboriginal Engagement
<https://www.dpc.sa.gov.au/about/commissioner -for-aboriginal -engagement> retrieved
6 November 2018.



6. Truth -telling

Introduction

6.1

6.2

6.3

6.4

The Statement from the Headalls for truth -telling about the histor y of
Aboriginal and Torres Strait Islander peoples. ! Truth -telling is crucial to the
ongoing process of healing and reconciliation in Australia.

The history, tradition and culture of Aboriginal and Torres Strait Islander
peoples and their experiences of injustices following colonisation has been
largely unknown . However, there is a growing momentum among
Australians to develop a fuller understanding and awareness of our history .

Truth -telling was raised by the First Nations Regional Dialogues as being

s XAUUEOUwWI OUwUT T wUl OEUDPOOUT bx wBbMdb1 1T Ow
ti UOUT T OU0wWUT T wEOUUUIT woOl wOT T w" 6606PUUI T 7
support among stakeholders for the concept of truth -telling .

3TT wil T DOCGEOQwW#DEOOT Ul U ke Gistddyoi Ox T EUDUI Eu
EOOOOPUEUDPOOWOUUUWET wUOOEZ 6 w

1

2

Uluru Statement from the Hear017.
Referendum Council, Final Report of the Referendum Counclyne 2017p. 25.
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6.5

6.6

6.7

OwUl T wii OOGEPET UOwWUT 1 wOEUUEEUT UOwUT 1T whbEUUwWI
discrimination. This truth also needed to include the stories of how First
Nations Peoples have contributed to protecting and building this country .2

Truth -telling is an opportunity for Aboriginal and Torres Strait Islander
peoples to record evidenceabout past actions and share their culture,
heritage and history with the broader community.

It is also an opportunity to record the history and evidence of the impacts of
colonisation and settlement for local communities, and issues such as
massacres dispossessionand stolen wages were raised.The Committee also
heard about the reconciling effects of commemorations of massacres at
Myall Creek, Coniston and Waterloo Bay.

This chapter presents an overview of suggested approaches to truth-telling
and shared histories including examples and evidence from local
communities .

The importance of truth -telling

6.8

6.9

6.10

6.11

Truth -telling is not just about acknowledging the atrocities of the past, but is
also an opportunity for Aboriginal and Torres Strait Islander peoples to
share their culture and language with their communities.

Touching on this, Dr JacquelineDurrant stated that there is evidence of the
sT PUUDWHOEGIUBE UWET EPOUUW EOUDPT DPOEOwxT Ox(
sT PUOOUAOGOUUWUT T Ul wi OUWOT T wpOOET Ui UOWEC
x1 OxOl Uwl EYT w( UzUwbOxOUUEOUWUT EQwPI woc
Mr Mark Redmond, Chief Executive of Reconciliation Tasmania stated that
sOUl zOUwUI EOQWEUDYIT wi OUWEEOOOGPOI ET T O OUOU
SEUOEOPEWUOWET wUOOEWEOEwWI | EUEWEOEWEIT Ol E
Mr Redmond went further to say:

3T T Ul ZUWEWOOU wWOT wi pUUOUVUaAwPT PET wi EVWOOUWET |

Reconciliation Tasmania that a lot of unity and healing can be done through

getting these stories out around what really happened in Tasmania. As you

know, there was quite a significant impact on the local Aboriginal people and

3 Referendum Council, Final Report of the Referendum Coundiine 2017, p. 32

4 Dr Jacqueline Durrant, Proof Committee Hansar@Vodonga, 24 September 2018, p. 27.

5 Mr Mark Redmond, Chief Executive, Reconciliation Tasmania, Proof Committee Harasd,
Brisbane, 40ctober 2018, p. 3.



TRUTH-TELLING 161

on the settlers and the convicts who were here too. There ae a whole range of
victims around that. But | think that truth -telling can come out and be told in a
mature way and a sensible waytto our young people, particularly, who are
now being educated in schools around better truth than our older
generationst that is only going to add to a unity of our country. Our history

has to be told in a fuller way than has been done in the past, and I think that
view is held by our members and by Aboriginal organisations across the state
in a very strong way. 6

6.12 But many stakeholders agreed that truth -telling is a means for Australians to
acknowledge the historically negative impact on Aboriginal and Torres
Strait Islander peoples of contact between them and other Australians.

6.13 Kingsford Legal Centre and Community Legal Centres NS W stated:

A truth telling process has the potential to provide a form of restorative
justice, educate the Australian community and provide a path forward for
reconciliation. ”

6.14 Similarly, the National Health Leadership Forum stated:

Truth -telling and acknowledgement of the past injustices will establish a
sound basis for further progress towards health and healing for Aboriginal
and Torres Strait Islander peoples. The need for truth-telling for the nation to
understand and address past and ongoing trauma is crucial.®

6.15 According to Mr Thomas Wilkie -Black, an ANU student :

The Regional Dialogues suggest First Nations feel they have been unable to
secure such a platform and the state has failed to sufficiently acknowledge
frontier violence. By giving survivo rs of frontier violence the opportunity to
share and have their experiences officially acknowledged for the first time,
truth -telling can promote their healing. ©

6.16 Mr Wilkie -Black also suggested that truth-telling could contribute to healing

forindividuals PT QOWEDEOz Owi 1T OQwUT 1T awl EEwUT T wdx x
stories through previous processes including Royal Commissions or national
inquiries:

6 Mr Mark Redmond, Chief Executive, Reconciliation Tasmania, Proof Committee Hansayd
Brisbane, 40ctober 2018, p. 2.

7 Kingsford Legal Centre and Community Legal Centres NSW, Submission 336p. 9.
8 National Health Leadership Forum, Submission 101p. 1.

9 Mr Thomas Wilkie -Black, Submission 450p. 18.
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Ongoing impact of past actions

6.17 Historically , there has beenlittle acknowledgment throughout Australia of
the negative effectsof colonisation for Aboriginal and Torres Strait Islander
peoples and how that has accumulated across generations

6.18 Intergenerational trauma was raised by many stakeholders as a serious
problem among Aboriginal and Torres Strait Islander peoples. The National
"OO0T Ul UUwOI w UUUUCohgeeEsystatedeD UU U w/ 1 Ox Ol Uuw
Aboriginal and Torres Strait Islander Peoples have experienced trauma for
over 200 years as a result of colonisation, dispossession, destruction of culture,
stolen wages, the Stolen Generations and paternalistic policies which have
denied our autonomy and self -determination. 11

6.19 Accordingto Dr LyndallRyan,s UUUUEOPEOUwWUOEEawUIl | QwU
of the history of the violent encounter between colonists and Aboriginal
x1 Ox0l1 6z
6.20 The Committee heard many examples of how past actions of settlers
continue to impact Aboriginal and Torres Strait Islander peoples and
communities today.

6.21 Many submitters acknowledged the damaging and ongoing impact
colonisation and settlement hashad on Aboriginal and Torres Strait Islander
peoples 3 For example, Gilbert + Tobin stated that:

3T UOUTT OUUWUT 1T WEOGOOUUWI YYwal EUUwWET Ul Uw 0OUI
result of both government action and inaction, Indigenous people:
A lived in poverty;

A were denied their Indigenous identities ¢ their languages and their
cultures;

10 Mr Thomas Wilkie -Black, Submission 450p. 18.
u - EUPOOEOwW" 60T Ul UUwOI w ubhisBidn®D® Bz Uw%b UUCOw/ 1 Ox Ol U0 w2
2 Dr Lyndall Ryan, ProofCommittee HansardRedfern, 5 October 2018, p. 39.

13 For example, Dr James Thyer,Submission 55p. 1; Associate Professor GabrielleAppleby and
Professor MeganDavis, Submission 480: Attachment 1
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6.22

6.23

6.24

6.25

A died of disease and malnutrition;
were hunted, massacredand murdered ¢ in Tasmania, almost wiped out;

were incarcerated; and

> > >

were denied most of the day to day accessories of citizenshp ¢ the right to
make choices about who they married, where they lived and to enjoy the
freedoms of other Australian citizens including the freedom to vote .14

Ms Annette Gainsford, a Lecturer at the Centre for Law and Justice at

Charles Sturt University, identified that the effects of colonisationhaves E1 1 O w
felt and have affected Aboriginal people in different ways z She said that

s art of that is their loss of culture, their loss of language, their loss of land,

UOT 1T PUwOOUBWOI wbETI OUPUaz8

Similarly, Kingsford Legal Centre and Community Legal Centres NSW

EVOUPE U IR OO U wdi wOUEUOEZ wl

0 wolonisation, dispossession, genocide, the Stolen Generations, Stolen
Wages, over incarceration, removal of children to out of home care, prevalent
discriminatio n and other human rights violations experienced by Aboriginal
and Torres Strait Islander people.1¢

Ms Judith Ahmat, a Gunditjmara woman from north -east Victoria, spoke to
the Committee of heri EODPOaz Uwl BRx1 UPI OEIl UwEUUDOT wod
E O E w U totical sinreBolyed grieft] EOWOEEUUUI Ez wbpBDUT POwWI |
| did some research, over a nineyear period, with my family group down in
the south-P 1T U0 wOl w5 PEUOUDEG w31 1 wUOUI UOOYI Ewl UDI
resulted from government policies and administration. Also, the oppression
and the lack of trust experienced by Gunditjmara people is a result of the
government policies which created profound and recurring experience of
loss 17

Ms Emily Carter, Chief Executive Officer of the Marninwarntikura Fitzroy
6 001 Oz Uw1ll U O, libld Ehe Gomimifed bbbut health effects that
intergenerational trauma has had on children and families in the Fitzroy
community :

14 Gilbert + Tobin, Submission 315p. 3.

15 Ms Annette Gainsford, Lecturer, Centre for Law and Justice, Charles Sturt University,
ProofCommittee HansardWodonga, 24 September 2018, p. 25.

16 Kingsford Legal Centre and Community Legal Centres NSW, Submission 336p. 9.

17 Ms Judith Ahmat, Proof Committeélansard Wodonga, 24 September 2018, p. 29.
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Communities have been suffering intergenerational trauma for a very long
time, and we see thatin our children, where families from years ago have been
exposed to alcohol. Children have been born with brain based disabilities from
alcohol, and the continued early life t rauma becomes intergenerational.1®

6.26 Mr Wilkie -Black also stated

In addition to those who have suffered abuse firsthand, many communities
and individuals are still affected by historical violence. Colonisation,
subsequent policies like the Stolen Generations and the resulting loss of
culture, language and lands crippled many communiti es and traumatised a
large proportion of the population. This trauma can be transmitted between
generations whereby those with direct experiences of violence exhibit
behavioural or other issues, which in turn traumatise subsequent
generations.1®

Current truth-telling practices in local communities

6.27 The Committee heard many examples of how truth -telling is already taking
place within local and regional communities and how truth -telling can take
many forms. This section of the report details examples.

6.28 Ms Rhonda Diffey told the Committee of her experiences working with local
elders on community projects:

In our north -east area around Wangaratta in particular there have been quite a
number of various projects over recent years that have celebrated, recognsed
and articulated aspects of Aboriginal heritage. They have been created either
by or in conjunction with local elders and they have given the community an
insight into their heritage.

)

(zZYlI wEOUOwWI EEwWUT T wxUDYDOI T 1 whBanda wx UOT 1 UUH
working collaboratively with local elders, elder E ddie Kneebone, elder Freddy

Dow ling, elder Sandy Atkinson and elder Kevin Atkinson, as well as the local

Dirrawarra community, on various projects in our local area. During these

projects they have shared a vast amount of traditional knowledge about

country, which fits with aspects of other information that has been sourced

18 Ms Emily Carter, Chief Executive Officer,, EUODOPEUOUDPOUUEwWwnDPUaUOa w6 OO1 O
Proof Committee Hansardritzroy Crossing, 13 June 2018, pp. 20.

19 Mr Thomas Wilkie -Black, Submission 450p. 19.



TRUTH-TELLING 165

6.29

6.30

6.31

6.32

OT UOUT T wYEUDPOUUWI PUUOUPEEOWOEUUEUDYI U6 wUT |
the negatives, but also there were stories in ar area of cooperation.2°

Mr Kevin Cameron, an elder and associate member of the Wiradjuri Council

of Elders in New South Wales, told the Committee he has written stories
EEOUUwWUT 1T wsOUUIT wi pUUOVA wOI-6uVE © Quh 880U DT B C
effort to pr eserve their history .2

Ms FrancesSmullen, Correspondence Secretary at Shepparton Region

11 EOOEPOPEUDOOW&UOUXxOwWUOOEWUT 1T w" 6O60DPUUI
Group prepares fortnightly for the local paper that sometimes touches on

truth -telling in the area.lIt is sometimes written in partnership with

Reconciliation Australia or Reconciliation Victoria ; at other times it is

sPUPUUI OwE a wUHabdd haLrBvared@ Eakge 6f Bsues and success

stories from within the community .22

Mr Peter Harriott and Mrs Kaye Thomson from the Greater Shepparton City

Council outlined several strategies the Council has previously and continues

to undertake to promote truth -telling in Shepparton. Mr Harriott stated:

We also did an oral history document about 10 yearsET O6 w6 T 1 OQw( wUE a ws b
Fairley Foundation partly sponsored that, and council. That was a

conversation with a whole range of elders and Aboriginal people. It recorded

their stories about living on the flats and those sorts of things. So there are a

numb er of ways that we try to understand the past.

61 zUIl wOUEUUDOT wOOwWUUT wOT 1T whOUEwWs OEVUUEEUI 7z
EUPOEDPOT wUT OUT wbOUOWOUUWEOEUO® OUUB w61 wi EVYI
Mrs Thomson added:

61 zZYl WEOUOWNUUUWET 1T Owb OY AN 1 EEPQQu QO 1 EzOvU ALl
four murals here in Shepparton now, two of male elders and two of female

elders. We have a statue of William Cooper in our major garden now. We also

TEYI WEWOOYI OawOUUEQWOI w#EODI OQw" 60O0x1 UOwbki O
O1 OO U b Eudtdaken & zigstep\within our RSL to recognise the Aboriginal

20 Ms Rhonda Diffey, Proof Committee Hansar&Vodonga, 24 September 2018, p. 31.

21 Mr Kevin Cameron, Proof Committee HansarlVodonga, 24 September 2018, pp. 385.

22 Ms Frances Smullen,Correspondence Secretary,Shepparton Region Reconciliation Group,
Proof Committee HansardShepparton, 25 September 2018, jp. 8, 10.

23 Mr Peter Harriott, Chief Executive Officer, Greater Shepparton City Council, Proof Committee
Hansard Shepparton, 25 September 2018, p. 24.
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returned servicemen and the atrocities that occurred for them in not being
recognised after they came backB i wUT | a WEDPEWEOOI WEEEOOWE Uw#

Those stories, that truth-telling, are now coming out into the community. The
Shepparton Newseported on the Daniel Cooper story. Little bit by little bit,

that truth is coming out, and I think, little bit by little bit, more people care {not
just superficially care but really care. 24

6.33 Mr Redmond spok e of some examples of truth-telling cur rently taking place
in Tasmania:

6 Pl zUI whpOUOPOT wOOWEWPEAWUOWEEOOOPOI ETT w U
perspective, such as what happens in Barangaroo in Sydney nowd We are

working with state governments and Abori ginal communities around the state

on how 2020t and also Australia Day next yeart can be celebrated, because it

remains a big issue for communities. There is an olive branch, hopefully, from

both sides to acknowledge 26 January, without changing the date, asa

significant date of impact on the Aboriginal community here. 25

634 , Uwll EOCOOEWEEOOOPOI ETT EwOT EOwWUT T ws E
sides of history to be told and provided examples of two projects that have
ET11 OwUIl El BYI1 E ws x O lhxprbeEds 6 segoncllidtianU wE UUD U U

T
()
V)
C

We are running a youth program now ca lled Speakout. We are having

40 students presenting to parliament in two weeks time. They have written

stories about reconciliation. They are the culture change. They are arguing

quite strongly in their speeches and artwork that we need to recognise the
OUEUOGEwWUT E0wl EVwI Exxl Ol EWEVUODWEOUOwWUT 1T wdUOI
White non-Aboriginal people live here, love this land and belong to this land.

(UzU0wUIl EOCOa wb O x O UIUEDWwIUEDWEE WOWP @ & 1T TwlU wi ¢
history, because we have become indigenised we have become part of this

land as well and we respect and love it like our Aboriginal brothers and sisters

do as well. So | think there is strong support for acknowledging th e settler

contribution + good and badt and how there has been that melding of cultures

across time, even though it was pretty dramatic down here.

0

24 Mrs Thomson, Director Community, Greater Shepparton City Council, Proof Committee Hansard
Shepparton, 25 September 2018, p. 24.

25 Mr Mark Redmond, Chief Executive, Reconciliation Tasmania, Proof Committee Hansayd
Brisbane, 40ctober 2018, p. 3.
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21 EOCEOwPI z Ul wi EYDPOT wWEWUUOUAUI OODOT woOi 60Ut
EIl YI OOx1T EwUT UOUT T wE BE © lwa ®UwW iww @IOGE EQWwe | D E
EOPOT wPhUwWEwWPEaA WOl wil 0UDPOT wUTI EVWEOEUOI OUI E¢
TOPOT wOOwWI EYI wxUEOPUT T EQwi EYT wOOwUI EOQUE WE «
PDUI WEWUEOT I wOi wOUT EODUEUDOOUS ucpénsinl Dwi ED
place to acknowledge the importance of storytelling within their organisations

EQEwWUT | wbOx OQUUEOET wOi wEOGOOI EUDOOwWPDUT wlIT T
f UOOwPT EQwPkI z2Y1I WUEOOI EWEEOUOwWPPUT WEOOOUODDI
real drive f or acknowledgement, for all sides of the story in Tasmania to be tod

and heard and celebrated 26

6.35 Ms Meredith Walker, Convenor of Shared History seminars at the Sunshine
Coast Reconciliation Group, spoke about truth-telling processes taking place
in her community :

| initiated the [Shared History] seminars about truth -telling in Australian
I PUOOUAwWPOwW- OY1 OET Uwl Yhkd w6l z VI wi EEwhhwUI
using recent research with traditional owners and non -Indigenous people
speaking at each seminar, with Indigenous speakers in the majority usually.
These seminars are very well attended and greatly appreciated by everyone.
371 azUl wi OOUPOOEOOAWE] OEOCEDPOT wEI EEUUIT woi O]
example, about forced removals and then a couple of local people speaking
EEOQUOwWUT I PUwi EODPOPI Uz wl Bx1 UDI OEI Udwi3T 1 azUl
6.36 In their submission, First Nations Media Australia advised the Committee of
U1 wsi EPOUUI UwoOi wOEPOUUUI EOwOl EPEwWUO W
and represent the views of Aboriginaland 3 OUUI Uw2 UUEDPUOw( UOE

O mr
m: m

During that time, First Nations media organisations have been established
across the country to provide a platform for sharing the voices, stories,
languages, cultural knowledge and relevant information for Aboriginal and
Torres Strait Islander peoples.

The significance of these historical recordings to the truth-telling process is
that the content has been collected by Aboriginal and Torres Strait Islander
peoples working in community -controlled organisations. Recordings from this
perspective are collected and distributed in a manner that is culturally
sensitive and alive to the impact of colonisation within communities. We offer
a unigue opportunity to contribute first -hand responses to political and social

26 Mr Mark Redmond, Reconciliation Tasmania, ProofCommittee HansardBrisbane, 4 October 2018,
p. 4.

21 Ms Meredith Walker, Convenor, Shared History seminars, Sunshine Coast Reconciliation Group,
Proof Committee Hansar@risbane, 4 October 2018, p. 32.
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events from a First Nations perspective in truth -telling about our shared
history, its impacts on Indigenous history and the contribution First Nations
peoples have made to protecting and building Australia. 28

Personal experiences of truth-telling

6.37 The Committee heard many examples of the personal experiences people

have had with truth -telling and how this has impacted them. In Wodonga,

the Committee heard from Ms Ahmat about her personal experiences with

truth -telling:
61 WEOOZ7Z UwUPBHREVIOHWEwWEHY WOUET wEUwPT wUT OUOGES u
kitchen tables now. When | was a child, we used to sitaroundtb 1 wpb1 Ul Oz Ow
allowed to speakt and listen to the stories from my mum and from my aunties
and uncles with regard to when they were little. My mum was seven years old
at the time of the Depression. She was removed and put into a home and then
she worked as domestic help in a family. Then she served in World War I1.

. Ol woOi wda wdU Oz UwUikelE Adnservedia W&IdWeE [UThe
family isnowtry DOT wUOOwx UOwWEwWI 1 EEV0DOOT wOOwi PUwi UEY
He served in Egypt, Palestine and Gallipoli, and the recognition is not there.

Those are some of the stories that can be told about some of the things that

T Exx] Ol EwOYI] UwE wx 1 ttaldal theCsionies) Bubthodewsioriad E VY1 Oz
EUI wUIl ECOAawDbOxOUUEOUWET EEUUTI Owbi wbl wgedbdz U
noise about it, our grandchildren and their children will not know that Uncle

Alan is buried in the Warrnambool cemetery, because he had no children. 2°

6.38 Also in Wodonga, the Committee heard from Mr Brendan Kennedy,

Cultu ral Activities Officer at the Burraja Cultural and Environmental
Discovery Centre cultural hub. Burraja is a community -basedorganisation
that provides programs to support youth in the region. In particular, Burraja
s OP 0 0¢ U ¢ withicllt@euaBdiEdEpédvide someone in the community or
a place in the community where they can feel at home and at ease with their
UPUUEUPOOUWEORPwWUOT I PUWEAOEODPEZ S

28

29

30

First Nations Media Australia, Submission 412. 6.
Ms Judith Ahmat, Proof Committee HansayiVodonga, 24 September 2018, pp. 230.

Mr Brendan Kennedy, Cultural Activities Officer, Burraja Cultural and Environmental
Discovery Centre, Proof Committee HansayélVodonga, 24 September 2018, p. 1.
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6.39

Mr Kennedy discussed the imp ortance of sharing cultural knowledge with
aoUuU0T wbOwUT T wUl T DPOOWEOEWUUE U bidkeybf EUws I C
thattruth-Ul OODBOT z 0
6 UT OpPDPOT wOT 1 OwbpT EVwxEUUOWOT wUT T wEOUOUUawWUT
UOOT 001 wl OUI z UwE O Wénitypiotass FamxtHatuwe caddta U1 E U wbd
to get to know the kids and start overcoming some of the issues that might be
seen as a barrier to themat

Mapping history

6.40

6.41

6.42

Dr Lyndall Ryan spoke to the Committee about her involvement in the

ongoing development of a digital map of Aboriginal massacre sites that

occurred across Australia between 1788 and 1960To date, the map identifies

up to 250 massacre sites. Dr Ryan stated:
6 PUzZUwWOPOEWOI weubpOl POT wxl OxO0l wOOWEOEUEWUO
61 z Yl wUI lodenu tédhioldgy Such as digital mapping has been a great
0000wl OUWUI EOCEPOPEUDPOOB wW3T 1T WOEx WEEOQWET wx |
can access it in their own way and in their own time. 32

Making the map accessibleand interactive, and making the process

collaborative, has meant that it has generated both local and global interest.

Many individuals have provided information about particular sites or

POi OUOEUDOOWEEOUUOWOT PwUPUT UwlOOwl OUUUIT wC
EOQEwWDOEDYDE UE OU uap i& $oDathing thauthel nderstarid] wo

Dr Ryan stated that this is an ongoing, cumulative processthats UUE UU U wE
EPUEUUUDOOWE O E whriangdihg cenvensatidhus s@tidriaking
peoplerealiUl wUOT 1 Ul ZUWEwWxEUOwWUT ECWOEOaAa wOUEDOE
EEO#0UZ 6

3t Mr Brendan Kennedy, Cultural Activities Officer, Burraja Cultural and Environmental
Discovery Centre, Proof Committee HansaréVodonga, 24 September 2018, p. 1.

82 Dr Lyndall Ryan, Proof Committee Hansar&edfern, 5 October 2018, p. 39.

38 Dr Lyndall Ryan, Proof Committee HansardRedfern, 5 October 2018, p. 39.

3 Dr Lyndall Ryan, Proof Committee HansardRedfern, 5 October 2018, p. 40.
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Commemorations and healing

6.43 The Committee heard about the memorial of the Myall Creek massacre

6.44

6.45

6.46

(1838, New South Wales)as an example of localised truth-telling and a
symbol of reconciliation within the community.

Professor Lindon Coombs, Co-Chair of Reconciliation New South Wales
described the memorial as an icon for truth-telling:

0 the national and state-heritage-listed memorial at Myall Creek, which for
nearly 20 years has servedas an icon for truth-telling in history and a means of
encouragement for what can be achieved when Aboriginal and Torres Strait
Islander and non-Indigenous people work together towards true

reconciliation. 35

Ms Alison Faure-Brac, Executive Director at Reconciligion New South
Wales, continued :

This year was the 2ah anniversaryevi OU6 wi UOOwOI OOUawliT 1 awl EE
2,000x 1 Ox Ol WEUwWUT EVwI YI OU whia@tdiogprofodadtw3 1 1 az Y
build a cultural and education centre there because there are more visitors

now than they are currently able to accommodate. That piece of work has

generated a lot of momentum.36

Mr Gooda spoke of how the memorial has led to healing among the
community:

0 |look at the Myall Creek massacre as the most perfect example of

reconciliation. It was the first time that white people got hung for killing

Aboriginal people. About 25 years ago, the families of the perpetrators and the

victims came together. You can go to the Myall Creek celebration every year.

3T T Ul zUwWOOWUEOGEOUUOWUT 1T Ul ZzUwOOwWUT Ul 6001 OU
celebration of what happened and how everyone survived that. | always

dream of something happening nationall 8 wOD O1 wbkT EUz Uwi Exx1 O1 Ew
, aEOOw" Ul | OWOEUUEEUI 6wU0UT 1 Ul ZUWET | OWEOwWUOE
and then we move on.3’

35 Professor Lindon Coombes, Co-Chair, Reconciliation New South Wales, Proof Committee Hansard
Redfern, 5 October 2018, p. 21.

3%  Ms Alison Faure-Brac, Executive Director, Reconciliation New South Wales, Proof Committee
Hansard Redfern, 5 October 2018, p. 22.

87 Mr Mick Gooda, Proof Committee Hansay€anberra, 18 October 2018, p. 4.
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6.47 The Committee is also aware of memorials to commemorate the Coniston

massacre (1928, Central Australia) and the Waterloo Baymassacre (1849,
South Australia).

6.48 The Committee notes the healing effect that these memorials have had on

victims and perpetrators of the massacres, their descendants, as well as the
broader community. 38

Suggested approaches to truth -telling

6.49 Stakeholders provided a number of suggestions to the Committee about

how truth -telling could be implemented. These approaches are outlined
further in this chapter.

6.50 Mr Redmond from Reconciliation Tasmania distinguished between
storytelling and truth -telling, and acknowledged 0T EUwWE OUT wEUI ws DO
TTUO0UDOT wUl EOCawl OOEwWUI EOOEPODPEUDOOWOUUE
6.51 Mr Wilkie -Black made the following recommendation to the Committee:

That First Nations should be consulted as to whether the history of subsequent
policies like the Stolen Generations should be included [in truth -telling] .4°

6.52 Mr Wilkie -Black agreed with the Regional Dialogues that truth -telling
should include genocides, massacres and frontier wars, but recommended
that truth -telingaO U OwbD OEQUET ws OOET UOwWPONUUUDPET Uz
This could emphasise the ongoing impact of colonisation and account for the

failure of previous inquiries and Royal Commi ssions to sufficiently [respond]
OOwlUUYDBYOUUZzZwWOI T EUS

While the extent to which it does so will depend on the manner in which
testimony is collected, the choice of events truth-telling covers can promote

reconciliation by facilitating healing for Indigenous communities and
individuals. 4

38 Further information is available from a range of public sources.

3% Mr Mark Redmond, Chief Executive, Reconciliation Tasmania, Proof Committee Hansard

Brisbane, 40ctober 2018, p. 2.
40 Mr Thomas Wilkie -Black, Submission 450p. 15.

41

Mr Thomas Wilkie -Black, Submission 45(. 15.
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6.53 In his submission, Mr Wilkie -Black also spoke of the need for truth-telling
processes to accommodate those who my require special provisions:

Establishing links with Indigenous health organisations and groups like AHF
could help the Makarrata Commission provide specialised support for
vulnerable witnesses. The SATRC[South African Truth and Reconciliation
Commission] model also underscores the importance of providing avenues
through which testimony can be collected confidentially and in private for
those who do not wish to testify at public hearings. This could be done by
allowing written submissions and taking oral statements in regional offices 42

Local, regional and national processes

6.54 A large number of stakeholders agreed that truth -telling is best
implemented at local and regional level s.

6.55 Dr Durrant stated that if a formal structure were to be implemented then a
national body might be necessary. However she asserted thatthere should
also be programs at the local and regional level. Thisistos UE Ol wEEEOUOU
U1 wEPYI UUPUa wOi wOT 1T wOEUPOOUWEOEwWUT 1 PUuU
Aboriginal and Torres Strait Is lander peoples must be engaged in the
process of truth-telling.43

6.56 In their joint supplementary submission, Associate ProfessorGabrielle
Appleby and Professor Megan Davis provided further detail about the
importance of implementing truth -telling in local communities :

0 Truth -telling must thus come from local communities, led by Aboriginal

and Torres Strait Islander peoples working with non -Aboriginal people in that

community. This work might be undertaken in conjunct ion with local

councils, local history societies, or other local community groups. Indeed, as

Penelope Edmonds has explained, locality is key because so many individuals

and communities are wary of attempts at reconciliation led by the

government, viewing x Ul YD O U U wE U UlbaBed @nd topdownssetiEdlE U i

xUOT UEOZU¢ zwUT EVUWEEOQWET ws Ul xUIl UUBY] wEOEwWUI

42 Mr Thomas Wilkie -Black, Submission 450p. 26.
43 Dr Jacqueline Durrant, Proof Committee Hansar&lVodonga, 24 September 2018, pp. 228.

4 Associate Professor Gabrielle Appleby and Professor Megan Davis, Submission 480,1p. 11.
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6.57 Mr John van Riet suggested that truth-U1 OODP OT WEOUOE WOEEUU ws E

Governments inviting its citizens to meet with local Indigenous people in

UOEOOwWI UOUXx UWEDQE wWGPUUT OwUOwWUT 1 PUwUUOBUDI

6.58 In his supplementary submission, Mr van Riet referred to his previous

involvement in meetings with local Aboriginal and non -Aboriginal people in
Victoria to discuss the 1997 report of the Australian Human Rights
Commission Bringing ThemHome National Inquiry into the Separation of
Aboriginal and Torres Strait Islander Children from ThEamilies

Could not a similar process of truth -telling be encouraged through local
councils and churches, inviting aboriginal and non -aboriginal people to meet
in small groups and learn of the local history of aboriginal people, including
any stories of massacres? Such truthtelling could also display historical
exhibits and encourage signage at or near massacre site%

6.59 Reverend Dr Peter Catt, Chair of the Social Responsibilities Committee

Anglican Church South Queensland, spoke to the Committee about the
benefit of the church as a norrgovernment organisation running truth -telling
processes:

Churches are community based organisations, and the process itself the desire

for the processt bubbled up from the local level. It really started because of

personal relationships between members of the parish and of the local

Aboriginal community. | think the church and other civil society groups that

EUIl wEOOOUOPUAWEEUI Ewl EYI WEWUI EQwOxxOUUUOD!
1 Ol UT T wbOwlT 1 DU wx E U U Dl lihdrig What@ Brindiple® Oz UWE E O
of dialogue and emergence are and then encouraging people just to begin that

process?’

6.60 Ms Judith Scarfetold the Committee that for reconciliation to be effective

locally, non-Aboriginal people need to be engaged to gain a better
understanding of the history of their community:

| think the healing that comes from those stories is a critical element that we
have to start working with as well. The shame of the past, the guilt, the scars
of the past, and how we live with that cu rrently, are really important. And
understanding that locally is important.

45

46

47

Mr John van Riet, Submission 14p. 1.
Mr John van Riet, Submission 14.1p. 2.

Reverend Dr Peter Catt, Chair, Social Responsibilities Committee, Anglican Church South
Queensland, Proof Committee Hansay@8risbane, 4 October 2018, p. 7.



174

FINAL REPORT

There is the challenge: how do we change that locally so that there is an
acceptance and an understanding of what our history has been, what stories
exist, where | am but also what healing | come to and how | as a white person
living in a place come to an understanding of that locally and how | can create
a relationship with the Aboriginal community. 48

6.61 When asked about the best approachto get Aboriginal and Torres Strait

Islander peoples and the broader community to come to some common
understanding about the interconnection of their histories, Mr Anthony
Cavanagh, Chief Executive Officer of Ganbina, stated:

| think it is about taking up opportunities to share information and especia Iy
the historical stuff. It is creating that vehicle, it is social media or public
forums, where people can feel comfortable coming along and just get the
conversations and the dialogue going.4°

6.62 Rev. Dr Catt also discussed truth-telling at a national level :

At the national level, we do have, as | said, the National Aboriginal and Torres
Strait Islander Anglican Council, and it has been helping the wider church
come up with some broader principles. There was a motion sponsored by that
council last year at General Synod affirming the Statement from the Heart and
the policy, and then, at the ground -up level, it is shaped by the history ¢
because at Buderim there was a particular massacre that everyone knew
about, and that was focused on as part of the story3°

6.63 Mr Bill Buchanan, Board Member of Reconciliation Queensland suggested

that truth -telling at the local level can be improved:

0 truth -telling can happen at a national level, and it has been happening for

some time. The reality is: it has not happened at the local community level or

the regional level. Here in this state, we sort of braved it a bitt we went out on

a bit of a limb, with an initial what was a crazy idea, | suppose, to do some

Ul EUI Ewl PUOOUawl Y1 O0UBw6ET zYI WEUDYI OwlT OUI
PPDUT DPOWEOOOUOGPUDPI UBw6Tl zYI wEl T OwlUapOl wUOwI
conversation around areas of potential conflict, about how Aboriginal people

are misrepresented in the history books, how Aboriginal people are not

POEOUET EwPOwpi E Uz bowivEneed AthBybal pledenried O a O

48

)

50

Ms Judith Scarfe,Proof Committee Hansar@Vodonga, 24 September 2018, p. 37.

Mr Anthony Cavanagh, Chief Executive Officer, Ganbina, Proof Committee Hansay&hepparton,
25 September 2018, p. 5.

Reverend Dr Peter Catt, Chair, Social Responsibilities Committee, Anglican Church South
Queensland, Proof Committee Hansay@8risbane, 4 October 2018, p. 8.
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you will see a commitment from council to things like future dual -naming
policies and things like that. All of this comes about because you work locally.
(UDwEOI UOZUWEOOI wEEOUUWEREEUUT wOi wEwOEUDOOI

Truth -tell ing in schools
6.64 Some stakeholders suggested thathere should be further inclusion in

curriculums to im prove education of the history and culture of Aboriginal
and Torres Strait Islander peoples>32

6.65 NanEUUDPEOI ws 3T 1T wadOQUUUwW2U0UEUI O OUWEDE W
and Professor Davis stated

()

There remains a level of dissatisfaction, disinterest and denial of Aboriginal
and Torres Strait Islander history in Australia, reflected, for instance, in the
failure of the Australian educational curriculum to comprehensively and
consistently teach this history.53

6.66 Dr Appleby and Professor Davis identified how delegates in regional
dialogues proposed truth -telling as leadingU O ws 001 OPOT wET EOT 1 wt
Australian T PUUOUA Wb EUwWUBUT T OwbOwWUET OOOUZ B

6.67 The Committee acknowledges that for some submitters, learning more

accurate history improved their understanding. For example, Mr Martin
Pluss told the Committee:

I must admit, from my personal perspective, | thought they [dreamtime

stories] were not real when | was a schoolkid in my education. | found that

Port Phillip Bay has a depth of 30 metres below sea level. For 60,000 years

stories have been told, and thereis geological and archaeological evidence

now that when the Dreamtime stories of that area of Victoria were told they

Pl Ul wOEOODPOT WEEOUUWEWYEOOI awUTl ECwl RPUUI E wl
through Dreamtime stories through the years. For me, that was significant for

the basis of truth-telling. As a non-Indigenous person, that enables me to

51 Mr Bill Buchanan, Board Member, Reconciliation Queensland, Proof Committee Hansard
Brisbane, 40ctober 2018, p. 36.

52 For example, Ms Judith Ahmat, Proof Committee Hasard Wodonga, 24 September 2018, p. 29
Name Withheld, Submission 430p. 3.

58 Associate Professor Gabrielle Appleby and Professor MeganDavis, Submission 480Attachment 1
p. 3.

54 Associate Professor Gabrielle Appleby and Professor MeganDavis, Submission 480Attachment 1
p. 9.
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understand the legitimacy and the background behind how the voice can be
authentic.55

A place of significance

6.68

6.69

6.70

6.71

6.72

3T T Ul wPhPEUwWUUx xOUUWEOOOT wUOOrang OECDUBHBEL
x O E @5Ud ddknowledge Aboriginal and Torres Strait Islander peoples.

Mr David McLachlan stated thatE ws OU tbud @ w i O EQwUT T wOUU
treatment of Aboriginal and Torres Strait Islander people sSOWE Uwb 1 OO wWE Uw
partin makingwhat UT PUWOEUD OO PUWUOEEaz 6
2PDOPOEUOaAOwW, UwYEOQw1Pi UwUUEUT EwUT EQws OI C
acknowledge local massacres»®

Current and former Aboriginal and Torres Strait Islander Social Justice

Commissioners, Ms June Oscar AO, Mr Mick Gooda and Professor Tom

Calma AO also supportedE wz Ol I xDOT wx OEET OwE wx OEE]l wo
Mr Gooda supported a national resting place for Aboriginal and Torres

Strait Islander peoples who were frontier warriors, stating:

| think we should have our warriors in the na tional War Memorial. There

Ul OUOEWET wui EOT OPUPOOWOI wlOT T wil thiokpeD T UwWE OO
of the reasons we argue for atruth-U1 OODOT wx UOET UUwPUwUT EQwbI
Ul EOCEPOPEUPOOwWPOwWUT PUWEOUOUU atmth 6fth® OwUT 1 Ul
settlement of this country. The truth of the settlement of this country has been

the cost Aboriginal and Torres Strait Islander people have borne, and we

should recognise the frontier conflicts as war. We should recognise our

warriors Windrad yne, Yagan, Jandamarra in the War Memorial &2

Ms Oscar also discussed this idea
ObPT POUOWPUWPUWEwWOT | xDPOT wxOEET wi OUwUI 6EDPAU
OUwbi 1 OwbUzUwUOOOOP Ok diso ustb&d pladewnfr@® i wi UOO

5 Mr Martin Pluss, Proof Committee Hansayd&Redfern, 5 October 2018, p. 31.

56 Mr David McLachlan, Submission 2p. 4.

57 Mr John van Riet, Submission 14p. 4.

58 Mr David McLachlan, Submission 2p. 4.

5 Mr John van Riet, Submission 14p. 1.

60 Mr Mick Gooda, Proof Committee Hansay€anberra, 18 October 2018, p. 9.

61 Mr Mick Gooda, Proof Committee Hansay€anberra, 18 October 2018, p. 4.
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telling and a place that acknowledges the living families who have suffered
under past policiestUT 1 wUOUOOI Owi 1 Ol UEUDPOOUB wW! @0wb Uz UL

6.73 The Congress also supportedas * 1 1 x B O JanoutGobé& df the Truth and

Y UUUDPET w" OO0OPUUDP OO ws bl drtefdcts) Enovdddde Al O wb O1 €
testimony collected from UT 1 w" OOOPUUDOOwWP OUOE WET wol x
Keeping Places would be powerful educational tools about culture for

Aboriginal and Torres Strait Islander and non -Indigenous Australians alike.

These are similar to memorials created to honour the soldiers after World

War |I.

For example, Keeping Places could tell interactive traditional stories from the
local nation, or include examples of local art with explanations of its
significance (where culturally appropriate). Local primary and high schools
could go on excursions to Keeping Places to educate students about the
history of their land, as well as the culture of its traditional owners.

Further, Keeping Places are a way for Aboriginal and Torres Strait Islander
Peoples who have lost connection to their culture due to colonisation to
reconnect and learn more about their heritage.s3

6.74 In June 2013, the Advisory Committee for Indigenous Repatriation 6 began

consultations to seek the views of Aboriginal and Torres Strait Isl ander
peoples and other stakeholders on establishing a National Resting Place for
ancestral remains of Aboriginal and Torres Strait Islander peoples with no
known community of origin.

6.75 The Advisory Committee released a Discussion Paper (which included a

survey), and extensive public consultations were held around Australia. In

2014 the Advisory Committee released the National Resting Place Consultation
Report$53 1 1 wUIl x OUUWOEET wUI YI Owuil EOCOOI OEEUDO
ancestral remains provenance only to Australia should be cared for in a

62

63

64

65

Ms June Oscar, Aboriginal and Torres Strait Islander Social Justice Commissioner,
ProofCommittee HansardCanberra, 18 October 2018, p. 9.

Information on the Advisory Committee f or Indigenous Repatriation can be found on the
Department of Communications and the Arts website: < https://www.arts.gov.au/what -we-
do/cultural -heritage/indigenous -repatriation >

National Resting Place Consultation Repddepartment of Communications and the Arts:
<https://lwww.arts.gov.au/documents/national -resting-place-consultation-report-2014> retrieved
15 November 2018.
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6.76

6.77

6.78

6.79

-EUPOOEOwW1LI UUDOT w/ OEEI ZwpUl EOOOI OEEUDOC
/| OEE] wEl weOOUUOOOI EWEQOEWUUOwWEaAaw EOUDI BC
(recommendation 7).6¢

31T w EYDPUOUaw" 600PUUI T z Unubibexod UU wOOUT E wC
respondents that holding ancestral remains in museums is seen as culturally
inappropriate:

The establishment of a National Resting Place was seen as a powerful
statement, moving the current process for care and storage of ancestral
remains away from the museum sector, and vesting the future long -term care
of these ancestral remains to Aboriginal and Torres Strait Islander peoples$?

In her submission, Ms Diffey said0T EUwUT T ws ET YI OOx 01 O0wOI
narratives in museums and keeping places fits with the notion of sites of
I EUOOOPOUUWEUOBUUEOwWx OUUEODPUOZ S
Ms Diffey also cautioned the Committee that stories must be developed
uniquely to each place and in consultation with s E O O Aborigikak O w
UUEOI T ®OET UUZ &
When addressing the Committee in Wodong a, Ms Diffey expanded on this
sayingthats UT 1T wEOOUUOOwWOI wel EPUPOOUwWUI OEUDOIT
protection of Aboriginal cultural heritage influences the development of
| PUUOUDEEOWOEUUEUDPYI UOwOUUI UOUWEOE wWOI 1 x
These are sites where we expect to experience harmonious cultural pluralism.
It is imperative that broad discussion and review occurs between all
traditional local Aboriginal clans and adequate time is allocated to produce an
inclusive, truthful public nar rative, because, again, there is a lot of conjecture
between the Aboriginal people, the Pangerang particularly, about some of the
narratives that are recorded in various museums et cetera to do with their
story.”

66 Advisory Committee for Indigenous Repatriation, National Resting Place Consultation Report 2014
p. 1.

67 Advisory Committee for | ndigenous Repatriation, National Resting Place Consultation Report 2014
p. 10.

68 Ms Rhonda Diffey, Submission 179. 3.

69 Ms Rhonda Diffey, Submission 179. 3.

70 Ms Rhonda Diffey, Proof Committee Hansar&Vodonga, 24 September 2018, p. 32.
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6.80 Ms Diffey further stated that Aboriginal an d Torres Strait Islander peoples

UT OUOEws Ul OEPOwWUT 1T wEUUUOGEPEOUWOT wUT 1 PUuU

NEUUEUDPYI Uwi OBwWwUUWEOOwWUOwWUT EUIT 76

681 ' OPI YI UOwWUT 1 w/ UDPOI w, POPUUI Uz Uw( OEDT 1T OO

that any attempts to explain the history of Aboriginal and Torres Strait
Islander peoples must be genuine:

Critical to the process of Makarrata is the need to better explain our history, in
a way that is accessible, and integrated as a continuous mechanism. It should
history, but rather a genuine space that allows people to hear truth and tell
truth, no matter how ugly or unappealing. This history of Aboriginal and
Torres Strait Islander peoples has not been properly told. It is important that
truth -telling leads to a constructive conclusion for Aboriginal and Torres Strait
Islander peoples, and that they are able to seek amends through formal
processes of agreement making’2

Oral history as a form of truth -telling

6.82

6.83

6.84

The Committee heard a lot of evidence indicating that oral history is a
significant part of truth -telling and that preserving oral history is
imperative .

According to the National Library of Australia:

Oral history provides a unique and important opportunity for sh  aring stories

and perspectives, building mutual understanding and fostering social

cohesiond 3T PUwD Ox OUUE OU w0 xtedlidg abd ad dpehadialdg@eU w0 U U U1
would be an important step towards promoting reconciliation and

Further:

0 one of the maxims of oral history is that it is as much about the present as

Ol uxEUOWEBEwWPUZzZUWEUDPOT POT wdI 6O6UPT UwbOUOwL
something that can be done over time. In the same way, we can show multiple

stories because people have multiple memories of those things and we also

show multiple priorities of them as different events and shine different lights

% Ms Rhonda Diffey, Proof Committee Hansar&Vodonga, 24 September 2018, p. 32.

2/ UDPOl w, POPUUI Uz Uw( OE D iSib@igsionaop Y. D UOUa w" OUOEDOOwW

73 National Library of Australia, Submission 462p. 1.



180

FINAL REPORT

OOwWEDPI T 1 UI OUWEUxT EVUwWOi wbUB w( Uz UWEWEOOOI EI
by being reinterpreted and re-examined.?

6.85 The National Library of Australia revealed to the Committee the

sEl OOOUUUEUI Edesigied and wed-exadutedmeéal history

Bringing Them Homeproject, the National Library of Australia coordinated

over 300interviews , and stated somelessons learnt from this project that

could inform a process of truth telling through oral history :

A so6UT T wi PUUCOWPUWUT T wYEOUT woOi wi EYDPOT wWE w
and that takes into account the needs of both interviewees and
interviewers, particularly in terms of the sorts of cultural safety and the
need for counselling servicesz®

A sobOUIT UYDPI PPOT wxl OxOl wbOwli 1 PUWOPOwI 6
a place where pemle are comfortable and in control of their own
EIl POT 76

A sUOTT wxl UUOOwWPT Oz UwWETI DOT wbOUI UYDI Pl EwE
EEEI UUWEOOEPUDPOOU®WI OUwWUT EVwWOUEOWI PUUO

6.86 Many of the participants of the Bringing Them Homeoroject were

reinterviewed by the National Library of Australia a decade after their
original interview . The Library stated:

0 the value of not thinking that what a person has to say in a truth -telling
context at a given point is not the only thing they will ever want to say about
it ThisDPUwUI EOCOCa w01 1 wYEOUT wOT EVwPI1 zBYingngdl 1 Owb O

74

75

76

7

78

Mr Kevin Bradley PSM, National Library of Austr alia, Proof Committee Hansay&€anberra,
16 October 2018, p. 9.

Dr Marie -Louise Ayres, National Library of Australia, Proof Committee Hansar&€anberra,
16 October 2018, p. 7.

Dr Marie -Louise Ayres, National Library of Australia, Proof Committee Hamsd, Canberra,
16 October 2018, p. 7.

Mr Kevin Bradley PSM, National Library of Australia, Proof Committee Hansay&€anberra,
16 October 2018, pp. 78.

Dr Marie -Louise Ayres, National Library of Australia, Proof Committee Hansar&€anberra,
16 October 2018, p. 9.
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6.87

them homeand reinterviewing, and similarly with our Indigenous leaders oral
history project where we go and interview people every seven years. 7

Dr Durrant emphasised the importance of having:
(OEDPT 1T OOUUwWxIT Ox Ol wi OT ET VEWBDOwOWE wbD ODU we &«
for oral history, certainly from both non -Aboriginal Australians and
EOUPT POEOwWw UUUUEOPEOUOWEUOwWUT 1 Ul zUwWET I O
will find things buried in archives that are out of the living memory or even
community memory of both Aboriginal and non -Aboriginal people. &

Contested history

6.88

6.89

6.90

371 w" 000PUUIT WEEOOOPOI ETT UwlUT EQCwbOIi OUOE
be highly contested, however, there is a desire among Australians for fuller

understanding of U U U U BaSteakdzcantested history should not be a
barrier to truth -telling.

In north -east Victoria for example, the Committee heard that the history of

Aboriginal and Torres Strait Islander peopl es in the area is disputed and it is

very difficult to find historical information in archives. 8 Dr Durrant stated

sUTT Ul wi EUWOOUWET | OWEQa wEOOwhite T 1T OUDYIT wl

settlement Aboriginal Australia, let alone the period of invasion and

coni OBEUZz 6

When asked about how to deal with contested events in the process of

truth -telling, Dr Durrant replied:
(wUT POOwWPUZUWEOWEEEI xUEEOI wi PUUOUPEEOwWx UE
DOI OUOGEUDPOOWEDEWOEOT wbUWEOI up tdeverybady wd Uz U wE «
PT Oz Uwl GEOUOUT UPOT wUT 1T wOEUI UPEOWUOWOEOT wol
because a historical event is contested it lessens the importance of i3

7 Dr Marie -Louise Ayres, National Library of Australia, Proof Committee Hansay&anberra,
16 October 2018, p. 9.

80 Dr Jacqueline Durrant, Proof Committee HansartVodonga, 24 September 208, p. 28.

81 Dr Jacqueline Durrant, ProofCommittee HansardWVodonga, 24 September 2018, p. 27.

82 Dr Jacqueline Durrant, Proof Committee Hansar#Vodonga, 24 September 2018, p. 28.

8 Dr Jacqueline Durrant, Proof Committee Hansar&Vodonga, 24 September 2018, pp. 2&9.
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6.91 Mr Harriott of the Greater Shepparton City Council stated that to deal with

contested history, sSH OE WE wP EaA WEUOUE WEOE wWOOYI wdO6 7

6.92 When discussing the digital map of Aboriginal massacre sites across

Australia, Dr Ryan stated that at this stage, no particular sites have been
contested. However, the approach to contested sites, should it come up, is:

61 zYl wi OUWEwWYI UawUUOUPEUwWOI UT OEOCOOT aOwpki DE]
OT 1T wOExwOOwWUT 1 whpl EUPUI OWEOEwWPI z Yl wi OUwWEwO!
UPOx QawEEOOOUwx U 0wUx wET EEVUUT wOTT awl EYT Oz U1
methodology... We havenz Uwl EE wWEOa wEOOOI OUUwi UOOwWPOEDY
OUT EOPUEUDPOOUWEOOUTI UUDPOT wEOGa wlOl wUT T wi YDET «
people have been anxious to provide extra evidence or send us off in other

directions where we might find it. &

6.93 When asked about how contested history should be dealt with should it

arise in the development of the map, Dr Ryan replied:

| think the most important thing would be to be very clear about how a

massacre site gets on the map, for example. We do have a verglear

Ol U1 OEOOOT adw(l wbOwlI 1 OUwWUT ECwOI U7 OEOOOT a
EOQOUUOGEOUEUDPOT wi YPET OET wOT 1 Ow( wEOGDOZz UwUI DOOI
OOUT whT 1T Ul w( wi EYI Oz 0wxUUWEwWUDPUT wOOwWUT 1T woOE:
evidence hasmetaD wUT 1 WEUDPUI UPEOQwWOUwWUT T wi YPET OEIT wk
Ol POOwWUT EUZUwPIT 1 Ul wOT T wbUUUI UwbDOOWEUDUI 81
EOOw( wOTl pPOOwWPUz UwOOUWEUwWT Ul EDWEwWx UBEOI OQwE
i OUCEwWDOwbda wpk OU O Oaubdus(ratiay thatdedple aré viadtingE wE U

to know rather than wanting to contest tE OE w( wOT POOwUT 1 Ul z UWET 1
do.

It might be that, further down the track, people might say that the story is not
asitisonthemaptUT EUwUT 1 Ul 7z YandEf@erd is andthetlstdd then

Pl wPPOOWDPOEOUET whbUBdwW3T1T Ul ZzUwUOOI wel ECET wUl
T OPWEOWDOEDPET OUwi Exx1 Ol EWEOEwWUIT 1T Ul wODPT T Uwl
duty to put both of those stories on the map.

61 z Ul wo O évdéntel An A tiinal story might confirm the actual site,
OUwPhUwWODT T ODWEOOI PUOwWI OPwOEQawx1 Ox Ol whi Ul w
confirm how many settlers were involved in the incident. Often you need

evidence from all the people involved ¢ the victim s and the perpetratorst as to

84

85

Mr Peter Harriott, Chief Executive Officer, Greater Shepparton City Council, Proof Committee
Hansard Shepparton, 25September 2018, p. 25.

Dr Lyndall Ryan, Proof Committee Hansar&edfern, 5 October 2018, pp. 441.
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I OpwbhbUwi Exx] Ol Edw( wUTl POOwWUT EUzZUwYI UawUDPET
account of all sides of the story 8

6.94 Regarding disputed oral histories, Dr Marie -Louise Ayres, Director-General

of the National Library of Australia stated:

It is not our job to balance those stories. The job is to try to ensure that you get

a representative set of interviewees and allow them to tell their story as it

PDU66T I OwaOdUwl EYIl wi UOEUI EVwWOl wYODETI UOwUT EU
full nuance, so scale is important in a program like this as well.87

6.95 Ms Diffey also commented that:

Aboriginal heritage is a living heritage. Historical narrative must acknowledge
all changes that have occurred over time, but it must also honour the past.
Today relevance is created through heritage interpretation; therefore
custodianship responsibilities must honour the truth or give voice to many
truths so that active participation, public debate and research can inform
future generations. 88

6.96 Mr Redmond spoke to the Committee about the contested nature of the

history of contact between Aboriginal people and settlers in Tasmania. Mr

Redmond stated that numerous authors have written extensively and

SEUUI OUPUEUDYI Oa WEWDIUDETWE EEIUEHE-OlwI EwBEw
IthDOOwUT 1 Ul ZUWEwWUOPUI EQWEOI EUWEOEWEEEUUEUI
frontier wars in T asmania and it needstobetoldd 6 | wWET OPI1 YI wUTl EQwUT 1
huge opportunity for that truth -telling to be done symbolically through
monuments in some waytU T E Uz U wxEI@MNO TEI0UuP 1 7 WHutalbod U OD OT wo
OT UOUT T wlUOUaUll 0OPOT OwkPiT PET wbUwbkT EQwbkI z U 1
perspective but also from a non-Aboriginal perspective, which has a lot of
room for peering as well. 8

6.97 Mr Redmond also commented on sharing the history of settlers as well as

Aboriginal and Torres Strait Islander peoples::

86

87

88

89

Dr Lyndall Ryan, Proof Committee Hansar®&Redfern,5 October 2018, p. 41.

Dr Marie -Louise Ayres, National Library of Australia, Proof Committee Hansar&€anberra,
16 October 2018, p. 8.

Ms Rhonda Diffey, Proof Committee HansayVodonga, 24 September 2018, p. 31.

Mr Mark Redmond, Chief Executive, Reconciliation Tasmania, Proof Committee Hansayd
Brisbane, 4 October 2018, p. 3.
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Settler history needs to be celebrated because there are some good stories

EEOQUUWI ObwlOT T azYl wEOOUUPEUUI EwOOwWUT T wUUEUI
well. There have been calls b set up a convict history memorial at Macquarie

[ OPOUOwWI OUwWI REOxOT w311 wbl OO01T wUUOUA wOI wlT |
SEUCEOPEwWOI I EUWUOWET wET Ol EUEUhal§des T EUz UwU]
need to be listened to

6.98 Following his experiences of implem enting truth -telling in Tasmania,
Mr Redmond provided the following advice to the Committee:

Get local stories recorded now. Oral history+down here and across Australiat

PDPUwUT I wuxEUEOOUOUwWPEa wOi wEOOOI EUDPOT wlUT 1 06 w-
U EQQIU6 w21 EOOEOwWOIl Uz UwWwUEOOWUOWEDI 11 Ul OUDwWEC
EUOEEwWOPRUUUI wOil wYOPETI UwUT EVwWEUIT wktl EUES w31
the grassroots stories into a log which is actually produced into something

which is respected and acknowledged by the community as being real works

from the community around their stories. Stories that happened around the

state need to be resourcec!

Committee comment

6.99 The Committee acknowledges that there is a desire among Australians for a
fuller unde rstanding of history , including the history, traditions and culture
of Aborigina | and Torres Strait Islander peoples and contact between
Aboriginal and Torres Strait Islander peoples and settler communities.

6.100 The Committee acknowledges the importance of truth-telling in
empowering Aboriginal and Torres Strait Islander peoples and promoting
healing. There is a role for truth-telling in enriching Australian culture and
also building support for reconciliation.

6.101 Some of the history is contested both between diff erent groups of Aboriginal
and Torres Strait Islander peoples and between Aboriginal and Torrs Strait
Islander peoples and the descendants of settlers.Contested history should
not be a barrier; instead truth -telling should seek to provide an honest
account of history from all perspectives.

%  Mr Mark Redmond, Chief Executive, Reconciliation Tasmania, Proof Committee Hansard
Brisbane, 4 October 2018, p. 4.

91 Mr Mark Redmond , Chief Executive, Reconciliation Tasmania, Proof Committee Hansayd
Brisbane, 4 October 2018, pp. 45.
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6.102 There is some urgency in having these stories told, to avert the risk of the
history being lost through the passage of generations.

6.103 Once established, localvoice bodies may also consider truth-telling as it
relates to local communities.

6.104 The Committee also supports the proposal to establish anational place of
healing in Canberra. The Committee acknowledges views that such issues
involve sensitive cultural considerations and should be developed after
further consultation with Aboriginal and Torres Strait Islander peoples as
necessary.

Recommendation 3

6.105 The Committee recommends that the Australian Government support the
process of truth -telling. This ¢ ould include the involvement of local
organisations and communities , libraries, historical societies and
Aboriginal and Torres Strait Islander associations. Some national
coordination may be required, not to determine outcomes but to provide
incentive and vision. These projects should include both Aboriginal and
Torres Strait Islander peoples and descendants of local settlers. This could
be done either prior to or after the establishment of the local voice bodies.

Recommendation 4

6.106 The Committee also recommend s that the Australian Government
consider the establishment, in Canberra, of a National Resting Place , for
Aboriginal and Torres Strait Islander remains which could be a place of
commemoration, healing and reflection.

Senator Patrick Dodson Mr Julian Leeser MP
Co-Chair Co-Chair

23 November 2018






Additional comments - Senator
Amanda Stoker

I join in the recommendations of the report, with thanks to my parliamentary
colleagues for the collegiality with which they have attempte d to solve a difficult
problem. | note that all involved have worked cooperatively, listening and
negotiating in good faith in a commendable reflection of their loyalty to this
country and all people who constitute it.

The hearings revealed a deep frustration among the Aboriginal and Torres Strait
Islander people consulted. That frustration is justified: f or too long this proud and
history -rich people has struggled with problems associated with shorter lifespans,
over-representation in the criminal justice system, poor school attendance, low
levels of higher education attainment and p oorer socio-economic outcomes. Social
problems associated with drug and alcohol abuse, while a problem in many places,
are intensified in several remote communities. Child sexual abuse and rates of
sexually transmitted diseases in several remotecommunities are unacceptable.
Submitters often said they were over -consulted yet felt under -heard, with
countless reviews, inquiries and reports without meaningful action to follow.

| share their sentiment: our Indigenous people deserve better.

Several individuals and organisations expressed their belief that it was
Constitutional recognition that was necessary to overcome these difficulties. To my
minds, to acknowledge the unacceptability of the status quo does not necessitate
the conclusion that Constitutional recognition is the reme dy, especially as a stand
alone measure.

Indeed, | am deeply concerned that, for those who expect Constitutional
recognition to be a panacea for this diverse bag of practical problems, they are
bound for disappointment.

187
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Practical problems require practical solutions. It is for this reason that | see

potential in local representative organisations that can advise governments on the

adaptation or tailoring of government programs to local needs. In remote

communities, or where the dominant culture differs grea tly from that

contemplated by the design of programs in Canberra or other cities, this can add

substantial value. | hope that the co-design process recommended by the JSCCR

reveals constructive ways of engaging Indigenous expertise and local knowledge

so that government engagement and resources can have their most positive

x OUUPEOI wbOxEEUB8 w ws 5 O estatergent dodindhe Biéditow U1 T wb O
government of that nature has the potential to improve the efficiency of service

delivery and be more effeEUD YT wbOwi | OxPOT wOOws EOOUT wlOT 1
and remote communities.

It is for the same reasont practicality t that | maintain a scepticism of some of the
proposals for Constitutional recognition.

The course of submissions revealed thatthere was an absence of consensus among
Indigenous communities about what the various proposals for Constitutional
recognition could achieve and ind eed what their objectives were. Some believed it
would be an important symbol, others saw it as a vehicle for countering

discriminat ion against indigenous people. Some saw it as a part of the healing
process for past wrongs, otherssaw it as a vehicle for treaty. Some saw it as a way
to entrench a role for Indigenous people in government decision-making. There
were, no doubt, even more objectives than those | have summarised.

No one considered, in their submission, this question: what is the purpose of our
Constitution? If the purpose of our Constitution is to make us feel a peace with
history, a model to insert a preamble might make sense (though we note their legal
effect is substantially more complex than mere symbolism). If the purpose is to say
something about our national identity, and the people, events and causes that
make it up, then several of the amendment proposals might have value. But if the
purpose of our Constitution is to mechanically allocate the powers and functions of
a federal government and to define its relationship with the States ¢ and that is its
purpose t then all bar one of the proposals for amendment is misconceived.

| do not deny that there is a deep emotional attachment to the idea of
Constitutional recognition in the hearts of the vast majority of the people who

provi ded evidence to the committee. The difficulty is that the Cons titution is not an
emotional document; indeed, to insert emotion in a document with a legal purpose
and operation is one that invites judicial activism.
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One matter that remains of concern, as is often the case with parliamentary
inquiries, is that a limited audience is engaged in the process and providing views.
In this case, and as would be expected, many individual Indigenous Australians
and representative groups of Indigenous Australians have been heavily involved
in sharing their views and desires with regard to the myriad of possible outcomes.
And yet, Constitutional change is a matter for every Australian, and a large swathe
of the Australian people have not had input in the process to date. This is a
deficiency that any future process should address.

| support the proposal to amend the Constitution in what will be regarded by some
as a minimalist way. The abolition of s25 is appropriate, given that it is not used
and, more importantly, that it contemplates the different treatment of Australians
by the States on the basis of rae for the purposes of voting. What gives this
amendment moral force, in my view, is that it drives towards an Australia in

which all citizens are treated equally. Indeed, that was the beauty of the

1967U1 1 1 Ul OE U Oz tsuitbroughd IBdiyendus people toward their
rightful place as equal Australians.

| support in principle the amendment of s51(xxvi) so that it provides to the federal
government a head of power sufficient to provide support for existing native t itle
legislation, butnomore. 31T 1 wWPEIT EwUl EQwpPIl wi EYI WEW?PUEET wx
inconsistent with the notion of the equality of Indigenous people.

It is in this sense that | am in support of Constitutional recognition of Indigenous
people. | accept that it isa more limited kind of recognition that some people in

our community seek to achieve. While some of the Indigenous people consulted by
the JSCCR supported these changes, there were others who regarded this form of
recognition as insufficient.

In my view , an approach that puts at its centre the equal treatment of Indigenous
people with other Australians will have the best possible prospect of obtaining
bipartisan support, and the best possible prospect of being accepted by the
Australian people as a whole at a referendum.

| have a range of concerns with many of the other proposals that are well
canvassed in the JSCR final report. Suffice to say that | am guided most
prominently by the belief that Indigenous people deserve to be treated in all ways
as equal to every other Australian, and by the belief that the Constitution is a legal
and mechanical, rather than a poetic or cultural, document.

It would be a mistake, in my view, to entrench any form of identity politics into
our Constitution, in the way tha t many of the proposals for change suggest. Not
EIT EEUUTI wOT T wUOOT woOi w( OEDPT 1 OO ddnud it is.OkeOl wbd O wl
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error would lie in the precedent it would set. It is far better for us to focus on the
deep equality of Indigenous people, rather than seeking to elevate or separate them
from other Australians.

As the role of Constitutional amendments in the context of the rest of the
Constitution are tested by individual cases, and the words of the Constitution are
considered against a backgound of changing economic or cultural circumstances,
judicial interpretation often leads to consequences unintended at the time of
drafting. It means we should be very cautious about each and every word that is
inserted, changed or deleted. It provides a good reason to maintain a narrow and
legal purpose for the Constitution, and avoid adapting it to symbolic, emotional or
cultural purposes.

In my view, we should be open -minded about whether a Voice is best delivered
legislatively or Constitutionally. While many submitters seemed to prefer
Constitutional entrenchment based on a general perception that it would be more
permanent, the flexibility to adapt and improve upon the structure for a Voice as
we acquire experience of its operation is a valuable feaure of a legislative
approach. The codesign process recommended by the JSCCR will allow for a
thorough exploration of the practical advantages and disadvantages of each of the
models and structures proposed. The Indigenous people who have called in
general terms for a Voice must now take the next step, of working with one
another and the community more broadly to articulate their objectives for the
Voice and formulate a design that will achieve the shared goals of their
community.

Finally, our nation shoul d invest in the collection of the history of Indigenous

communities, and provide opportunities for written and oral histories to be

TEUIT Ul EWEOEwWUT EUI ESdw( wi EYI wWEwWUI UI-UYEUDPOOL
Ul OODPOT » wOOwWET UEUD E litudes tRe$uggebtiGnEHatlow BistofyE U U & b ¢
to this point is somehow dishonest. That suggestion is unfair, and unproven. At
POUUUOwW UUU kéaudberegatded iBconpldte. Nevertheless, it is

important that all with a story to share about Indigenous ¢ ulture and its positive

and negative interactions with non -Indigenous Australians, have an opportunity to
EOQwUOs w( wgl OP1 YT wOT E0wPOxO1 Ol OUEUDOOWOI wal
local history -gathering, and to provide opportunities to mourn and cel ebrate what

emerges from it, is worthwhile. | expect it will go a long way towards achieving

the cultural appreciation that so many Indigenous people regard as fundamental to
reconciliation.
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Minority report - The Australian
Greens

Introduction

The Uluru Statement from the Heart called for a referendum to provide
constitutional recognition for a representative body that gives First Nations

peoples a Voice to the Commonwealth Parliament. The Greens wholeheartedly
support the establishment of such a constitutionally -enshrined Voice to Parliament.
It would be a critically important means of ensuring that First Nation peoples have
a voice in decisions that affect them, and a sgnificant say in their future. The
Greens reiterate in this Minority Report that we support the Uluru Statement from
the Heartin full.
"OO0UUPUUUDPOOEOWUI EOT OPUPOOWOT WEW%DUUUwW- EUE
towards self-determination. Self-determination is a key part of justice and healing
for First Nations peoples, in closing the gap and addressing intergenerational
trauma.

The Joint Select Committee on Constitutional Recognition relating to Aboriginal

and Torres Strait Islander Peoples (The Committee) heard evidence that a common

Uil Ol uEOOOT w»ubUUUw- EUPOOUZ WEOOO WémiahDi Uwb U
making process, and their concerns that First Nations peoples are easily sidelined?!
Paternalistic policy approaches imposed on First Nations peoples by former

Governments , like, the Northern Territory Intervention, the cashless welfare card

and the Community Development Program have not been done with the consent

1 Majority Report, p. 12.
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of communities. A Voice to Parliament will go some way to addressing the
damaging top -down approaches of successive Governments.

The Greens thank Committee members for bringing a spirit of genuine desire for
collaboration and consensus to this inquiry process. We also thank those who took
the time to make submissions and to provide withess testimony, and we thank the
Secretariat staff.

Constitutional Enshrinement

Recommendation 2 of the Final Report states that:

Following process of co-design, the Australian Government consider, in a
deliberate and timely manner, legislative, executive and constitutional options
to establish the Voice.

(OwbUwOT 1 w&UI 1 OUzwYDPl P00l EwdDOiw WYODEIODERD U

although we recognise that some witnesses expressed their discomfort with the
idea of being included in a document that they feel has been instrumental in their
dispossession?

Aboriginal members of the Referendum Council set out the importance of
constitutional recognition of the Voice in their submission:

3T 1T waOUUUwW2U0EUT O1 O0wi UOOwWUTT w' 1 EUVCDWEEOOI E
POwUOT T w" OO6UVUPOUUPOOZG W3T 1T WEEOOWI OUWE w5 OPE]
aimed at eliciting from Aboriginal and Torres Strait Islander peoples what

enshrinement is important for three reasons. It is the only reform that respects
the consensus of Aboriginal and Torres Strait Islander peoples as expressed in
the Uluru Statement From the Heart. It provides certainty and security for the
Voice. It secures enduring popular legitimacy and accords the Voice its
proper place in the constitutional system, which will provide it with  the
necessary legitimacy and status to pursue its role.3

They further stated:

The call for a Voice to Parliament was an unambiguous affirmation of the
importance of constitutional enshrinement, and the only proposal put forward

2 Majority Report, p. 84.

3 Ms Pat Anderson AO, Professor Megan Davis, Mr Noel Pearson, Associate Professor Sean
Brennan, De Dylan Lino, Ms Gemma McKinnon, and Associate Professor Gabrielle Appleby,
Submission 479%. 3.
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for recognition of Aborigin al and Torres Strait Islander peoples in the

DOx Ol Ol OUWEwWxUEEUDPEEOwWDPOXxUOYI O OUwUT ECwUI |
parliamentary democracy and the right of First Nations peoples to self -

determination, as expressed in theUnited Nations Declaration on the Rights of

Indigenous Peoples

They also outlined the deeply consultative process that led to a consensus outcome
on the issue of constitutional recognition at the Uluru Convention:

Many hundreds of people participated in good faith, working through the
pros and cons of different proposals in working groups and plenaries, before
arriving at the consensus outcome supported by the Uluru Convention. In
particular the dialogue participants con sidered the potential for legislative,
administrative and other forms of change to achieve structural reform, as
compared with constitutional change, before emphatically embracing a
constitutionally enshrined First Nations Voice. 5

In their view, constituti onal enshrinement of the Voice would prevent any
uncertainty, and would provide legitimacy:

To date, there has been no protection against unilateral abolition of First

Nations representative structures or against the instability, disempowerment

andlackof El UUEDOUa wUT EVwi 6000PUS6 w# UUDOT wOT 1 wE:
emphasised they wanted to escape this instability and uncertainty and achieve

I OEUUDOT wUUUUEUUUEOWE
Popular approval at a referendum will seal the legitimacy of the Voice and
allow all Australians to participate in this unifying act of constructive reform. ©

A Priority Referendum

371 w&UI 1 OUZ WEEOOOPOI ETT wOTl ECwPPUOI UUIT Uwl R >
process and timing of a referendum. However, on balance we favour the

importance of proceeding to a referendum as soon as First Nations peoples are

Ul EEAwWwpEOEWEEOEOGEDOT wUI 1 wOl I Ewi OUwUUT T OEaL
success).

We agree with the assertion of the National Congress of AUUUUEODPEZ Uw%DUUU !
that we can proceed to a referendum on a provision which provides for the

4 Ibid, p. 3.
5 Ibid, p. 4.
6 Ibid, pp. 4, 5.
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fundamental characteristics of a First Nations Voice, without being overly
prescriptive. This would imbue the representative body with b oth stability and
flexibility. 7

The Greens are very concerned that finalising the design of the Voice before a
referendum would effectively entrench the form of the Voice, making it very
difficult to change into the future as the role of the Voice evolved.

While it is importan t to set out a co-design process before any referendum, detail
of the Voice should be determined after the referendum, through a First Nations -
led consultation process that could then be subject to Parliamentary oversight.

As former Chairman of ATSIC Bill Gray noted in his evidence, a co-design process
must not be rushed if it is to be viewed as authentic and legitimate by First Nations
peopless

Furthermore, as suggested by the Cape York Institute, holding a referendum on
the principle of the Voicerould likely increase the chance of success:

The referendum can in this way be won on the readily digestible principle that
Indigenous peoples should have a fair say in political decisions made about
them, their rights and their affairs, without getting bogged d own in highly
complex institutional design detail which is properly a matter for legi slation,
not the Constitution. °

Several submitters noted that the establishment of the High Court of Australia
followed this model.

No constitutionally -mandated institutio n exists where the legislation has preceded

the creation of the power. All institutions created by a power have been

constitutionally mandated. Why would the establishment of the Voice be the one

exercise of a power where the institution will be created prD OU wU OwUT T wx Op1 L
been the way with the High Court of Australia or even the Inter -state Commission.

Legislating a body is not the creation of a Voice. It is not an exercise of a power to

give rise to a Voice. A legislative approach would likely be t he exercise of the

I RPUUDPOT WUEET wx Ol UwkPDPUT WEOOWOI wPhUUwWNUUDBU >
be the establishment of a Voice by the race power with its capacity to discriminate.

The capacity to discriminate would be embodied in a Voice created by Parliament.

This is not a Voice that is envisioned by First Nations peoples.

7 Majority Report, p. 95.
8 Majority Report, p. 103.
9 Cape York Institute, Submission 244
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The temptation to legislate first and test drive the model is obvious. Legislating the
Voice before enshrining it in the Constitution is forcing First Nations peoples to
auditi on and prove themselves. This would potentially restrict the Voice and

xUIl YT O0wx] OxOl wi UOOWEODOT wUOT BOT UwbBUOT wlOT T v
constitutionally enshrined.

Presenting to the Australian public a definite model/legislation setting out with
certainty the model of what the Voice might look like would mislead the public.

The referendum would only be about the constitutional words and not the
legislative detail. That legislative detail will likely change and evolve. This would
make the amendment vulnerable to litigation because the people voted on a model.
They would be asked to vote on an institution. It sets up legal uncertainty.

There is support for a Voice. Polling indicates a majority of people are ready to

support a Voice to parliament. The many ideas of the Voice in the community can

be managed in a detailed process after the referendum.

(QwPUwUT T w/ EUOPEOI OUwUT EVwi EUOZUWET I OwEEOI
Nations peoples have beent the Uluru process reached consensus after an

extensive consultation process.

Process for designing a Voice

The Greens support calls for the process to design the First Nations Voice to:

A Provide sufficient certainty for all parties prior to the referendum, and to
i OUOwWxEUUwWOI wlT 1 uebucatidn campaigt) Oz Uwx UEODE
A 11 Uxl EQw EOUPT POEOWEOEW3 OUUI Uw2UUEDP U W
determination;
A Enable significant and appropriate non -Indigenous input into the end
result.

As Aboriginal members of the Referendum Council noted in their submissio n:

The process for designing the First Nations Voice is just as important as the
form that the Voice ultimately takes. To be legitimate and effective, the
process cannot be rushed or imposed upon Aboriginal and Torres Strait
Islander peoples. Above all, the process must be underpinned by respect for

EOUPT POEOQWEOEW3OUUI Uw20UEBAUW{ UOCBOEUDGOD O
Ul Ux1 EQw EOUDPT POEOWEOEW3OUUI Uw2 OUEPUwW( UOE
determination, the creation of a First Nations Voice must com e about through
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an Indigenous-led process that involves extensive participation and
deliberation by representatives of First Nations from around the country. 10

Conclusion

The Greens do not agree that the design of the Voice should be finalised prior to a
referendum on the concept itself.

We have sought through the years of discussion on constitutional recognition to

get multiparty support for constitutional recognition in a form that is supported by
First Nations Peoples and capable of being supported by anoverwhelming

majority of Australians. Through this process we have worked for consensus.
However we are unable to achieve consensus at this point because we disagree that
the design of the Voice should come first and are disappointed that the Majority
report is unable even to agree to support constitutional entrenchment of the Voice
despite the clear support by First Nations Peoples for the Voice and constitutional
change.

Senator Rachel Siewert

26 November 2018

10 Ms Pat Anderson et al.
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Dr Dylan Lino, Ms Gemma McKinnon

480 Assaociate Professor Gabrielle Appleby and Professor Megan Davis
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Tuesday, 17 April 20181

Melbourne
Mr Gary Oliver, Chief Executive Officer
Mr Craig Hodges, Media and Communications Manager
Professor Megan Davis, University of New South Wales
New South Wales Aboriginal Land Council
Mr Charles Lynch, Councillor
Mr Stephen Hynd, Executive Director
/ UPDOI w, DOPUUI Uz Uw( OEPT 1 OOUUwW EYDPUOUaw" OUOE
Professor Chris Sarra, CeChair

Ms Andrea Mason, Co-Chair

1 This meeting was a private briefing. Sections of the Committee Hansard were subsequently
published with the permission of witnesses.
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Wednesday, 18 April 20182

Melbourne

Centre for Comparative Constitutional Studjésiversity of Melbourne
Professor Adrie nne Stone, Director

Department of the Prime Minister and Cabinet
Ms Liz Hefren -Webb, Acting Deputy Secretary

Mr Jamie Fox, First Assistant Secretary Indigenous Employment and
Recognition Division

Mr William Jeffries, Special Adviser, Regional Governan@, and Assistant
Secretary

Mr Robert Ryan, Assistant Secretary, Empowered Communities
Implementation Taskforce

Reconciliation Australia
Ms Karen Mundine, Chief Executive Officer

Mr Andrew Meehan, General Manager, Policy, Research and Government
Affairs

Mr Thomas Mayor Maritime Union of Australia
Mr Tauto Sansbury Private capacity

Mr Geoffrey Winters Private capacity

Cape York Institute

Dr Shireen Morris, Senior Policy Adviser and Constitutional Reform
Research Fellow

2 This meeting was as a private briefing. Sections of the Committee Hansard were subsequently
published with the permissi on of witnesses.
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Thursday, 7 June 2018

Barunga

Central Land Council
Northern Land Council
Tiwi land Council

Anindilyakwa Land Council

Monday, 11 June 2018

Kununurra
Binarri-binyja Yarrawoo Aboriginal Corporation

Ms Christy Hawker, Chief Executive Officer
Wunan Foundation

Mr lan Trust, Chairperson, and Executive Director
Shire of Wyndhanktast Kimberley

Councillor David Menzel, Shire President

Ms Nawoola Selina Newry, Private capacity
Kununurra Region Economic Aboriginal Corporation

Ms Tracy Richards

Mr Nathan Storey

3 This meeting was conducted by the four Northern Territory Land Councils with the Committee
participating as invitees. As such, the Committee Hansard is not publicly available.
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Monday, 11 June 2018

Halls Creek
Shire of Halls Creek
Councillor Malcolm Edwards, Shire President
Councillor Bonnie Edwards
Ms Michelle Bedford, Private capacity
Ms Siobhan Casson, Private capacity
Ms Josephine FarréddLA , Member for Kimberley, Western Australian Parliament

, Uw+ | bchribell, Electoral Officer, Office of Ms Josephine Faieh
Western Australian Parliament

Mardiwah Loop Community
Ms Miranda Gore, Chair

Ms Ellen Williamson, Private capacity

Tuesday, 12 June 2018

Kununurra

Mr James Barron, Private capacity
Miss Sadie Carrington, Private capacity
Ms Bessie Daylight, Private capacity
Ms Beverley Malay, Private capacity
Mr Patrick Mung, Private capacity

Ms Holly Rhodes, Private capacity
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Tuesday, 12 June 2018

Broome
Nyamba Buru Yawuru
Mr Peter Yu, Chief Executive Officer
Mrs Debra Pigram, Chairperson
Yawuru Registered Native Title Holders Body Corporate
Mr Thomas Edgar, Chairperson
Kimberley Land Council
Mr Tyronne Garstone, Deputy Chief Executive Officer
Mr Wayne Bergmann, Special Adviser

Ms Dot West, Private capacity

Wednesday, 13 June 2018

Fitzroy Crossing
Mr Nathan Lenard, Private @pacity
Kimberley Aboriginal Law and Culture Centre
Mr Neil Carter, Repatriation and Cultural Heritage Officer
Mr Tom Lawford
Dr Lyndon Ormond -Parker, Researcher
Marninwarntikura Fitzroy Women's Resource Centre
Ms Mary Aiken, Chairperson
Ms Emily Carter, Chief Executive Officer
Ms Denise Andrews, Private capacity
Ms Andrew Myers, Private capacity
Mr Mark MacKenzie, Private capacity

Ms Ebony Hill, Private capacity
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Monday, 18 June 2018

Canberra

Professor Tom Calma AO, Private capacity
PM Glynn Institute, Australian Catholic University

Dr Damien Freeman

Uphold & Recognise

Mr Sean Gordon, Chairman

Mr Michael Dillon, Private capacity

Mr Bill Gray AM, Private capacity

Monday, 25 June 2018

Canberra

National Aboriginal Community Controlled Health Organisation

Mr John Singer, Chairman

Ms Donnella Mills, Deputy Chair

Ms Patricia Turner, Chief Executive Officer
Dr Dawn CaseyPrivate capacity

Department of the Prime Minist and Cabinet

Professor lan Anderson, Deputy Secretary, Indigenous Affairs Group
Mr Jamie Fox, First Assistant Secretary, Indigenous Affairs Group
Mr Robert Ryan, Assistant Secretary, Empowered Communities

Mr William Jeffries, Assistant Secretary, Cbse the Gap Refresh and Special
Adviser Regional Government
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Monday, 2 July 2018

Dubbo
Cape York Institute

Dr Shireen Morris, Senior Policy Adviser and Constitutional Reform
Research Fellow

Maranguka Justice Reinvestment Project & Birrefigterprise Development Company Ltd

Mr Alistair Ferguson, Executive Director

Murdi Paaki Regional Assembly

Mr Des Jones, Chairperson

Mr Les Coe, Private capacity

Tuesday, 3 July 2018

Canberra
#1 O1I' T EUI UwoOi wUT T w UUUUE OP E Gaverrtant®rRoE Ow4 ODP Y1
Professor Mattias Ahren, Professor of Law, Arctic University of Norway

Dr Ken Coates, Canada Research Chair, Johnsoishoyama Graduate School
of Public Policy, University of Saskatchewan

Mr Brian Crane QC, Partner, Gowling WLG, Canada, LLP

Dr Dalee Sambo Dorough, Associate Professor, University of Alaska
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Wednesday, 4 July 2018

Sydney

Mr David Jackson AM QC, Private capacity
Australian Catholic University

Professor Greg Craven AO, Vice- Chancellor and President

Professor Rosalind DixoPrivate capacity
Adjunct Professor Eric Sidoti, Private capacity
New South Wales Aboriginal Land Council

Mr James Christian, Chief Executive Officer
Mr Charles Lynch, Councillor, Northern Region

Dr Bede Harris, Private capacity
Professor Anne Twomey, Priteacapacity
Australian Bar Association

Mr Phillip Boulten SC, Chair, Indigenous Committee
Ms Susan Phillips, Member, Indigenous Committee
Mr Simeon Beckett, Member Indigenous Committee

Gilbert + Tobin

Mr Danny Gilbert, Managing Partner

Ms Anne Cregan, Partner
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Thursday, 5 July 2018

Adelaide

The Hon. Kyam Maher MLCShadow Minister for Aboriginal Affairs, South Australian
Parliament

Dr Roger Thomas, Private capacity
South Australia Native Title Services

Mr Keith Thomas, Chief Executive Officer

Reconciliation South Australia

Professor Peter Buckskin, CeChair
Mr Mark Waters, State Manager

Public Law and Policy Research Unit, University of Adelaide

Professor Alex Reilly, Director

Adelaide Law School, University of Adelaide
Associate Professor Mathew Stubbs
Dr Peter Burdon

Australian Capital Territory Aboriginal and Torres Strait Islander Elected Body

Ms Katrina Fanning, Chairperson

Law Council of Australia

Mr Anthony McAvoy SC, Co -Chair, Indigenous Legal Issues Committee
Mr Nathan MacDonald, Senior Policy Lawyer

Adnyamathanha Traditional Lands Association
Ms Vivianne McKenzie, Vice Chairperson

Ngarrindjeri Regional Authority

Mr Kenneth Sumner, Chief Executive Officer

Mr Steven Sumner, Chief Executive Officer, Mooru ndi Aboriginal
Community Co ntrolled Health Service
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Narungga Nations Aboriginal Corporation
Mr Klynton Wanganeen, Chief Executive Officer
Mr Garry Goldsmith, Interim Business Manager
National Congress of Australia's First Peoples
Dr Jackie Huggins, Co-Chair
Mr Rod Little, Co -Chair

The Hon. Amanda Vanstone, Private capacity
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Friday, 6 July 2018

Perth

Curtin Law School

Adjunct Professor Bertus de Villiers

Technical AdvisersReferendum Council regional dialogues and First Nations
Constitutional Convention at Uluru

Dr Gabrielle Appleby, Private capacity
Professor Sean Brennan, Private capacity
Ms Gemma McKinnon, Private capacity
Dr Dylan Lino, Private capacity

Mr Dean Parkin, Private capacity

The Hon. Robert lan Viner AO QC, Private capacity
Mr Greg Mcintyre SC, Private capacity

Dr Michael Breen, Private capacity

The Hon. Fred Chaney AO, Private capacity

Centre for Comparative Constitutional Studies, University of Melbourne
Professor Adrienne Stone, Director
Professor Cheryl Saunders AO, Member

South West Aboriginal Land and S€auncil

Ms Gail Beck, Regional Development Manager

Mrs Lorraine Finlay, Private capacity
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Tuesday, 11 September 2018

Canberra

Ms Pat Anderson AO, Private capacity

Dr Gabrielle Appleby, Private capacity

Professor Tom Calma AO, Private capacity
Professor Megan Daviglniversity of New South Wales
Mr Bill Gray AM, Private capacity

National Congress of Australia's First Peoples

Dr Jackie Huggins, Co-Chair
Mr Rod Little, Co -Chair
Mr Gary Oliver, Chief Executive Officer

Tuesday, 18 September 2018

Canberra

Professor Megan Davi&lniversity of New South Wales

Professor Rosalind Dixon, Private capacity

Mrs Lorraine Finlay, Private capacity

Professor Anne Twomey, Private capacity

Professor George Williams AO, Private capacity

Centre for Comparativ€onstitutional StudiesThe University of Melbourne

Associate Professor Kristen Rundle, CoDirector
Professor Adrienne Stone, CoDirector

Public Law & Policy Research Unithe University of Adelaide

Professor Alexander Reilly

Associate Professor Matthew Subbs
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Monday, 24 September 2018

Wodonga

Burraja Cultural and Environmental Discovery Centre
Mr Brendon Kennedy, Cultural Activities Officer
North East Catchment Management Authority
Ms Jane Young, Executive Manager, Ladership and Strategy
Albury WodongaHealth Service
Mrs Nicola Melville, Chairperson
Charles Sturt University
Mr Michael Peachey, Director, Indigenous Student Success, Student Services
Mr Peter Fraser, Director, Government and Community Relations

Ms Annette Gainsford, Lecturer, Centre for Law and Justice

Mr Yanhadarrambal JadeFlynn, Indigenous Resources Officer; and
Representative, Wiradjuri Elders

Ms Leanna Carr-Smith, Representative, Bathurst Wiradjuri and Aboriginal
Community Elders ; and Sessional Lecturer

Ms Judith Ahmat, Privateapacity

Mr Brian Blake, Private capacity

Mr Kevin Cameron, Private capacity
Ms Rhonda Diffey, Private capacity

Dr Jacqui Durrant, Private capacity

Ms Judith Scarfe, Private capacity
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Tuesday, 25 September 2018

Shepparton

Ganbina

Mr Anthony Cavanagh, Chief Executive Officer
Ms Sue Williams, General Manager

Shepparton Region Reconciliation Group

Ms Frances (Fran)Smullen, Correspondence Secretary

Kaiela Institute

Mr Paul Briggs, Executive Director and President

Ms Tui Crumpen, Non -executive Director

Ms Felicia Dean, Community Engagement

Ms Karyn Ferguson, Member, Interim Algabonyah Community Cabinet
Ms RaeleneNixon , Member, Interim Algabonyah Community Cabinet

Greater Shepparton City Council

Mr Peter Harriott , Chief Executive Officer
Mrs Kaye Thomson, Director Community

Ms Melinda Lawley, Private Capacity
Shepparton Interfaith Network

Reverend Chris Parnell, Secretary
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Wednesday, 26 September 2018

Melbourne

Institute of Public Affairs

Mr Simon Breheny, Director of Policy
Mr Morgan Begg, Research Fellow

Federation of Ethnic Communities Council of Australia

Mr Mohammad Al -khafaji, Director of Strategy and Engagement
Dr Alia Imtoual, Director of Policy

Aboriginal Victoria

Mr Andrew Gargett, Director, Strategy, Engagement and Community
Mr Jack Register, Manaer, Office of the Executive Director

Victorian Treaty Advancement Commission

Ms Jill Gallagher AO, Victorian Treaty Advancement Commissioner
Mr Gary Hansell, Policy Officer
Mr Sam Whitney, Senior Policy Officer

Centre for Comparative Constitutional Studidhe University of Melbourne

Associate Professor Kristen Rundle, Co-Director

National Native Title Council

Mr Jamie Lowe, Chairperson

Dr Matthew Storey , Acting Chief Executive Officer
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Tuesday, 2 October 2018

Thursday Island

Torres Shire Council
Councillor Yen Loban, Deputy Mayor
Councillor Gabriel Bani
Ms DalassaYorkston, Chief Executive Officer
Torres Strait Regional Authority
Mr Napau Pedro Stephen, Chairperson

Mr Getano (Jnr) Lui, Chair, Regional Governance Committee

Wednesday, 3 October 2018
Townsville
Cape York Land Council

Mr Richie Ah Mat, Chairperson

Mr Allan Creek, Deputy Chairperson
Cape York Institute

Dr Shireen Morris, Senior Policy Adviser and Constitutional Reform

ResearchFellow

North Queensland.and Council
Mr Terry . z 2 1 ,Ditektor
Mr Phil Rist, Deputy Chair
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Wednesday, 3 October 2018

Palm Island

Palm Island Shire Council

Councillor Alf Lacey, Mayor

Councillor Roy Prior, Deputy Mayor
Palm Island Community Company

Ms Rachel Atkinson , Chair

Ms Dianne Foster, Social Worker
Ms Elizabeth Clay, Private capacity

Dr Lynore Geia, Private capacity

Ms Jennifer Ketchell, Private capacity
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Thursday, 4 October 2018
Brisbane
Reconciliation Tasmania
Mr Mark Redmond, Chief Executive
Anglican Church Southern Queensland
Reverend Dr Peter Catt, Chair, Social Responsibilities Committee
Dr Morgan Brigg, Private capacity
Ms Mary Graham, Private capacity
Mr Lyndon Murphy, Private capacity
Mr Edward Synot, PhD Candidate, Griffith Law School
Foundation for Aboriginal and Islander Research Action
Mr Robert (Les) Malezer
-EUPOOEOW" 60T Ul UUwOi w UUUUEOPEZUw»bUULDwW/ I ¢
Dr Jackie Huggins, Co-Chair
Mr Gary Oliver, Chief Executive Officer

Mr Mark Pearce, Director of Partnerships

Reconciliation Queensland Inc.

Mr Bill (Uncle Bill) Buchanan, Board Member
Mr Peter Jackson, CeChair (Non-Indigenous)

Sunshine Coast Reconciliation Group

Ms Meredith Walker, Convener, Shared History seminars
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Friday, 5 October 2018

Redfern

Metropolitan Local Aboriginal Land Council

Ms Yvonne Weldon, Chairperson
Mr Nathan Moran, Chief Executive Officer
Ms Ann Weldon, Private capacity

Inner Sydney Empowered Communities

Mr Chris Ingrey, Co -Chair
Dr Sonya Pearce, Regional Director

Uphold& Recognise

Mr Sean Gordon, Chairman

PM Glynn Institute, Australian Catholic University

Dr Michael Casey, Director
Dr Damien Freeman
Reconciliation NSW
Professor Lindon Coombes, Co-Chair
Ms Carol Vale, Board Member
Ms Alison Faure-Brac, Executive Director

Indigenous Peoples Organisation

Ms Cathryn Eatock, Co-Chair

Reverend Raymond Minniecon, New South Wales Elder Committee

Representative

Mr Martin Pluss, Private Capacity

City of Sydney

Councillor Jess Scully, CoChair, Aboriginal and Torres Strait Islander

Advisory Panel

Mr David Beaumont, Engagement Coordinator, Aboriginal Community

Development
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Professor Lyndall RyarPrivate capacity

Australians for Native Title and Recognition
Mr Paul Wright, National Director

"] OUUEOw" OEUUw EOUDT BOEOwW, 1 Oz Uw&UOU x
Mr Craig Towney Foreshew

The Hon. Robert Tickner AO, Private capacity

Tuesday, 16 October 2018

Canberra

Fr FrankTenison Brennan SJ AO, Private capacity
National Library of Australia

Dr Marie -Louise Ayres, Director-General

Mr Kevin Bradley PSM, Assistant Director -General

Thursday, 18 October 2018
Australian Human Rights Commission

Ms June Oscar AO,Aboriginal and Torres Strait Islander Social Justice
Commissioner

Professor Tom Calma AO, Private capacity

Mr Mick Gooda, Private capacity



C. List of previous recommendations

Expert Panel on Constitut ional Recognition of
Indigenous Australians, 2012

1 That section 25 be repealed.

2 That section 51(xxvi) be repealed.

3 31T EVWEwO! PhusYWEIUGHOU] U0T EQWEOOOT wUOT T w
Section 51A Recognition of Aboriginal and Torres Strait Islander peoples

Recognising that the continent and its islands now known as Australia were
first occupied by Aboriginal and Torres Strait Islander people s;

Acknowledging the continuing relationship of Aboriginal and Torres Strait
Islander peoples with their traditional lands and waters;

Respecting the continuing cultures, languages and heritage of Aboriginal and
Torres Strait Islander peoples;

Acknowledgin g the need to secure the advancement of Aboriginal and Torres
Strait Islander peoples;

the Parliament shall, subject to this Constitution, have power to make laws for
the peace, order and good government of the Commonwealth with respect to
Aboriginal and T orres Strait Islander peoples.

The Panel further recommends that the repeal of section 51(xxvi) and the
POUT UUDPOOWOIl wUOT T wlOl PwsUI EUPOOwk v 7z wEI
4 31 EOwEwO! pwsUl EUDPOOwhiut zwEI wbO6UI UUI E
Section 116A Prohibition of r acial discrimination
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(1) The Commonwealth, a State or a Territory shall not discriminate on the
grounds of race, colour or ethnic or national origin.

(2) Subsection (1) does not preclude the making of laws or measures for the
purpose of overcoming disadvan tage, ameliorating the effects of past
discrimination, or protecting the cultures, languages or heritage of any group.

5 31 EUWEwO! pws Ul EUPOOwhI A zwElI wbOUI UUI E
Section 127A Recognition of languages
(1) The national language of the Commonwealth of Australia is English.

(2) The Aboriginal and Torres Strait Islander languages are the original
Australian languages, a part of our national heritage.

Recommendations on the process for the referendum

a. Inthe interests of simplicity, there sh ould be a single referendum
guestion in relation to the package of proposals on constitutional
recognition of Aboriginal and Torres Strait Islander peoples set out
in the draft Bill (Chapter 11).

b. Before making a decision to proceed to a referendum, the
Government should consult with the Opposition, the Greens and the
independent members of Parliament, and with State and Territory
governments and oppositions, in relation to the timing of the
referendum and the content of the proposals.

c. The referendum should only proceed when it is likely to be
supported by all major political parties, and a majority of State
governments.

d. The referendum should not be held at the same time as a
referendum on constitutional recognition of local government.

e. Before the referendumis held, there should be a properly resourced
public education and awareness program. If necessary, legislative
change should occur to allow adequate funding of such a program.

f.  The Government should take steps, including through commitment
of adequate financial resources, to maintain the momentum for
recognition, including the widespread public support established
through the YouMeUnity website, and to educate Australians about
the Constitution and the importance of constitutional recognition of
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Aboriginal and Torres Strait Islander peoples. Reconciliation
Australia could be involved in this process.

g. If the Government decides to put to r eferendum a proposal for
constitutional recognition of Aboriginal and Torres Strait Islander
peoples other than the proposals recommended by the Panel, it
should consult further with Aboriginal and Torres Strait Islander
peoples and their representative organisations to ascertain their
views in relation to any such alternative proposal.

h. (001 EPEUI QawEl Ul UwUOT 1T w/ EOGI 6z UwUI xOU
Minister, copies should be made available to the leader of the
Opposition, the leader of the Greens, and the independent members
of Parliament. The report should be released publicly as soon as
practicable after it is presented to the Prime Minister.

Joint Select Committee on Constitutional Recognition of
Aboriginal and Torres Strait Islander Peoples, 2015

1 The committee recommends that each House of Parliament set aside a
full day of sitting to debate concurrently the recommendations of the
Joint Select Committee on Constitutional Recognition of Aboriginal and
Torres Strait Islander Peoples, with a view to achieving near-unanimous
support for and build momentum towards a referendum to recognise
Aboriginal and Torres Strait Islander peoples.

2 The committee recommends that the referendum on constitutional
recognition be held when it has the highest chance of success.

3 The committee recommends that section 25 of the Constitution be
repealed.

4  The committee recommends the repeal of section 51(xxvi) and the
retention of a persons power so that the Commonwealth government
may legislate for Aboriginal and Torres Strait Islande r peoples as per the
1967 referendum result.

5 The committee recommends that the three options, which would retain
the persons power, set out as proposed new sections 60A, 80A and 51A
& 116A, be considered for referendum.
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The first option the committee recom mends for consideration is its
amended proposed new section 51A, and proposed new section 116A,
reported as option 1 in the committee's Progress Report:

51A Recognition of Aboriginal and Torres Strait Islander Peoples

Recognising that the continent and its islands now known as Australia were
first occupied by Aboriginal and Torres Strait Islander peoples;

Acknowledging the continuing relationship of Aboriginal and Torres Strait
Islander peoples with their traditional lands and waters;

Respecting the continuing cultures, languages and heritage of Aboriginal and
Torres Strait Islander peoples;

The Parliament shall, subject to this Constitution, have power to make laws for
the peace, order and good government of the Commonwealth with respect to
Aboriginal and T orres Strait Islander peoples.

116A Prohibition of racial discrimination

(1) The Commonwealth, a State or a Territory shall not discriminate on the
grounds of race, colour or ethnic or national origin.

(2) Subsection (1) does not preclude the making of laws or measures for the
purpose of overcoming disadvantage, ameliorating the effects of past
discrimination, or protecting the cultures, languages or heritage of any group;

The committee considers that this proposal:

- is legally and technically sound;

- retains a persons power as per the 1967 referendum result;

- contains a special measures provision;

- limits the constitutional capacity of the Commonwealth, states and
territories to discriminate;

- offers a protection for all Australians;

- is a broad option;

- had the overwhelming support of Aboriginal and Torres Strait
Islander peoples and non-Aboriginal and Torres Strait Islander
peoples during the inquiry; and

- accords with the recommendation of the Expert Panel.
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The second option was proposed by Mr Henry Burmester A O QC,
Professor Megan Davis and Mr Glenn Ferguson after their consultation
process:

CHAPTER IlIA
Aboriginal and Torres Strait Islander Peoples
Section 80A

(1) Recognising that the continent and its islands now known as Australia
were first occupied by Abor iginal and Torres Strait Islander peoples;

Acknowledging the continuing relationship of Aboriginal and Torres Strait
Islander peoples with their traditional lands and waters;

Respecting the continuing cultures and heritage of Aboriginal and Torres
Strait Islander peoples;

Acknowledging that Aboriginal and Torres Strait Islander languages are the
original Australian languages and a part of our national heritage;

the Parliament shall, subject to this Constitution, have power to make laws
with respect to Abori ginal and Torres Strait Islander peoples, but so as not to
discriminate against them.

(2) This section provides the sole power for the Commonwealth to make
special laws for Aboriginal and Torres Strait Islander peoples.

The committee considers that this proposal:

- is legally and technically sound;

- retains a persons power as per the 1967 referendum result;

- is clear in meaning;

- limits the capacity of the Commonwealth only with regard to
discrimination, so states and territories are not affected by
constitutional change;

- is a narrow option; and

- offers constitutional protection from racial discrimination for
Aboriginal and Torres Strait Islander peoples.

The third option which would retain the persons power is the proposal
from the Public Law and Pol icy Research Unit at the University of
Adelaide:
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60A Recognition of Aboriginal and Torres Strait Islander Peoples

Recognising that the continent and its islands now known as Australia were
first occupied by Aboriginal and Torres Strait Islander peoples;

Acknowledging the continuing relationship of Aboriginal and Torres Strait
Islander peoples with their traditional lands and waters;

Respecting the continuing cultures and heritage of Aboriginal and Torres
Strait Islander peoples;

Acknowledging that Aboriginal and Torres Strait Islander languages are the
original Australian languages and a part of our national heritage;

(1) The Parliament shall, subject to this Constitution, have power to make laws
for the peace, order and good government of the Commonwealth with respect
to Aboriginal and Torres Strait Islander peoples.

(2) A law of the Commonwealth, a State or a Territory must not discriminate
adversely against Aboriginal and Torres Strait Islander peoples.

The committee considers that this proposal:

- is legally and technically sound;

- retains a persons power as per the 1967 referendum result;

- is clear in meaning;

- is both a narrow and a broad option;

- limits the 'adverse discrimination' provision to Aboriginal and Torres
Strait Islander peoples; and

- limits the capacity of the Commonwealth, states and territories
constitutionally to discriminate.

- The committee recommends that the Human Rights (Parliamentary
Scrutiny) Act 2011 be amended to include the United Nations
Declaration on the Rights of Indige nous Peoples in the list of
international instruments which comprise the definition of human
rights under the Act.

6 The committee recommends that the Human Rights (Parliamentary
Scrutiny) Act 2011be amended to include the United Nations
Declaration on the Rights of Indigenous Peoples in the list of
international instruments which comprise the definition of human rights
under the Act.
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7 The committee recommends that the government hold constitutional
conventions as a mechanism for building support for a refer endum and
engaging a broad crosssection of the community while focussing the
debate.

8 The committee further recommends that conventions made up of
Aboriginal and Torres Strait Islander delegates be held, with a certain
number of those delegates then seleatd to participate in national
conventions.

9 The committee recommends that a referendum be held on the matter of
recognising Aboriginal and Torres Strait Islander peoples in the
Australian Constitution.

10 The committee recommends that a parliamentary process ke established
to oversight progress towards a successful referendum.

Uluru Statement from the Heart, 2017

We, gathered at the 2017 National Constitutional Convention, coming from all
points of the southern sky, make this statement from the heatrt:

Our Abori ginal and Torres Strait Islander tribes were the first sovereign Nations of

the Australian continent and its adjacent islands, and possessed it under our own

laws and customs. This our ancestors did, according to the reckoning of our

culture, fromthe CreaUD OO OWEEEOQUEDOT wUOOwWUT 1 WEOOOODOBWOE
and according to science more than 60,000 years ago.

This sovereigntyis EwUx DUDUUEQwWOOUDPOOo wliT | wEOEI UUDUEO
OEUUUI ZOWEGEWUT 1T w EOUDIT DIEsBEvOawE® BEom3hérefidrm, U w2 U L
remain attached thereto, and must one day return thither to be united with our ancestors.

This link is the basis of the ownership of the soil, or better, of soverdidvay.never

been ceded or extinguished, and ccexists with the sovereignty of the Crown.

How could it be otherwise? That peoples possessed a land for sixty millennia and
this sacred link disappears from world history in merely the last two hundred
years?

With substantive constitutional change and structural reform, we believe this
EOEDPI OUwUOYI Ul PT OVAWEEOwWUT POT wOT UOUT T wEU WE
nationhood.

Proportionally, we are the most incarcerated people on the planet. We are not an
innately criminal people. Our children are aliened from their f amilies at
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unprecedented rates. This cannot be because we have no love for them. And our
youth languish in detention in obscene numbers. They should be our hope for the
future.

These dimensions of our crisis tell plainly the structural nature of our proble m.
This is the torment of our powerlessness.

We seek constitutional reforms to empower our people and take a rightful placen
our own country. When we have power over our destiny our children will flourish.
They will walk in two worlds and their culture w ill be a gift to their country.

We call for the establishment of a First Nations Voice enshrined in the
Constitution.

Makarrata is the culmination of our agenda: the coming together after a struggie.
captures our aspirations for a fair and truthful rela tionship with the people of
Australia and a better future for our children based on justice and self -
determination.

We seek a Makarrata Commission to supervise a process of agreementnaking
between governments and First Nations and truth -telling about our history.

In 1967 we were counted, in 2017 we seek to be heard. We leave base camp and
start our trek across this vast country. We invite you to walk with us in a
movement of the Australian people for a better future.

Referendum Council, 2017

1 That areferendum be held to provide in the Australian Constitution for
a representative body that gives Aboriginal and Torres Strait Islander
First Nations a Voice to the Commonwealth Parliament. One of the
specific functions of such a body, to be set out in legslation outside the
Constitution, should include the function of monitoring the use of the
heads of power in section 51 (xxvi) and section 122. The body will
recognise the status of Aboriginal and Torres Strait Islander peoples as
the first peoples of Australia.

2 That an extra-constitutional Declaration of Recognition be enacted by
legislation passed by all Australian Parliaments, ideally on the same
day, to articulate a symbolic statement of recognition to unify
Australians.
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