The Workers Solidarity Bulletin will be
taking a short holiday, back in time
for an Invasion Day special edition.
we.are.workers.solidarity@gmail.com

WORKERS IN STRUGGLE

In our final edition for 2020, we look
at the Government’s new Omnibus Bill
which seeks to erode worker protections
in the name of job creation (a scheme
we’ve heard before) and at the tragic,
preventable deaths of delivery riders
out on the job.

NTEU v Melbourne University
Casual tutoring staff at Melbourne
University will finally get their
stolen wages paid back to them before
Christmas after a two-year, grassroots
wage theft campaign.
Casual Arts Faculty tutors who have
been underpaid by millions of dollars
since 2014, have begun receiving their
money after the resolution of a dispute
between the university and the National
Tertiary Education Union over the rate
of repayment.

Hundreds of workers in the Engineering,
Maths and Statistics Faculty have
already been paid while the Fine Arts Faculty
is the next in line.
La Trobe University has just announced it
will begin the process of reviewing its
payment practices and encouraged any casual
worker who suspects they may have been underpaid to lodge a backpay claim.
AMIEU v Midfield Meats
Workers at Midfield Meats returned to work
this week, after the company locked them
out twice.
About 120 workers on short-term visas waited
outside their workplace on Wednesday morning 16 December, to address management about
an alleged altercation between a supervisor
and a worker had escalated and the worker
was injured on Tuesday 15 December.

Hollie Moly

The workers were asking for an assurance of
a safe workplace after the incident. The
group met in the car park to talk about
their concerns, especially the safety issue.
Then the owner asked them to go back to work
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On the next day, the workers entered the
workplace where they were taken into the
lunch room before starting work; and were
addressed by management. This meeting was
even worse and ended with management verbally
abusing the workers followed by locking them
out once again.
Although the workers were allowed to return
to work after union involvement and the
supervisor has been moved to another area,
the dispute continues.
UWU v Melbourne Hanes Warehouse
Workers at the Melbourne Hanes warehouse,
who distribute Bonds, Champion and Sheridan
sheets, went on strike on 14 Dec in a fight
against casualisation in the outer western
Melbourne suburb of Truganina.
On 18 Dec, Hanes workers won:
• An agreement from the company

that it would maintain the current number of permanent staff.
This came after years and years of
the permanents being replaced by
labour-hire casuals; and

• A $2000 payment to be paid when

the agreement is made (shortly
after Christmas), plus 2% payable
from 1 July 2021; and

• All of the conditions that were

ripped out of their agreement were
put back in!

Labour law expert Joellen Riley Munton from
the University of Technology Sydney said no
food delivery worker had successfully claimed
workers’ compensation for death in Australia,
but it could be possible.
The claim was filed with the state insurer
iCare on Tuesday by lawyers acting for the
Transport Workers’ Union.
Worksafe v Pipecon
In December last year, Ballarat-based construction company Pipecon was committed to
stand trial on charges relating to the death
of two young men, and CFMMEU members, Charlie
Howkins, 34, and Jack Brownlee, 21, in a trench
at a Ballarat housing estate in March 2018.
Pipecon pleaded not guilty, but Magistrate
Gregory Robinson found there was sufficient
evidence to support conviction on both charges
after a two-day contested committal hearing.
This week there have been reports that the
trial is not expected to start until ‘late
next year’ - despite the case being classed
as ‘high priority’.
Writers Guild of America-East v Spotify
At Gimlet and Ringer, two podcast companies
owned by Spotify, members of the Writers Guild
of America-East went on a 2-hour strike for
their first union contract since the companies first unionised in 2019.
This week’s walkout “is a show of solidarity
as we return to the bargaining table next week
and continue to advocate for a fair contract
that includes meaningful provisions on diversity, compensation, and pathways to promotion,”
South Carolina Teacher Strikes

TWU v UberEats
Five delivery riders have died in Australia
since the end of September. A family of one
of the riders has filed a workers’ compensation claim against Uber. But under
Australian labour laws, food delivery riders
are considered independent contractors, not
employees.
Dede Fredy, a 36-year-old UberEats worker
from Indonesia, died on 27 September after
he was hit by a car in Sydney while delivering food.

As many school districts in the State of South
Carolina are continuing in-person classes,
more teachers are walking out of the classroom. It appears that a growing movement of
teachers’ strikes may be intensifying after
a 50-year old 3rd grade teacher Staci Blakley
died on the job this week in Lexington, South
Carolina, from COVID related complications.
Groups like the rank-and-file organization SC
for ED are now helping to organize walkouts
across the state.
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Andrew Irving
RTBU

they want to be part of a democratic and
honest union that is committed to workers
and not a political party.
Many potential members are often disappointed by unions who only want to sell
memberships
Why should people join their union?
Join because unity is the only protection
for workers jobs and health and safety.
You will only be heard if the union is there.
The union will only understand the problems
if you are active in the union.

How long have you been a union member?
43 years.
Why did you join the union?
Third generation Communist family. Grand
father coal miner Wonthaggi. Father sacked
Menzies Government from TAA because he was
a com. He was last left executive member of
Clerks Union before it was taken over by
the Groupers.
Worked for unions BLF and ARU. I was in ARU
union office from childhood and also helped
in UAW. Railway worker 40 years have organised workers and been saved by the union
more than once over this period.
What’s your best memory/story about being
in the union movement?
So many.
Rallies against Kennett and Howard, Work
Choices.
Maritime Dispute in 98.
International Union Solidarity AAWL.
BLF struggle when deregistered.
RTBU standing up to Kennett and recent
Campaign to take public transport back into
public hands.
Union Solidarity Campaign.
What’s the most important issue facing the
union movement today?

Now a claim for workers’ compensation for a
work-related death has been filed on behalf
of his widow, Nyoman Sunarti, and their
four-year old son Muhammad.
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BACKBONE OF
OUR MOVEMENT

in 30 minutes otherwise they will be fired.
After 30 minutes the gate was locked.

Genuine and militant leadership of union.
Members now if you are not committed and

|

23 December

|

www.workerssolidarity.org.au

Workers Solidarity acknowledges that our activities take place on Aboriginal Land.
We recognise that sovereignty was never ceded.

3

or sick leave, or protective gear, and have
no responsibilities in terms of the safety
of their bikes/motor scooters.

OHS and Gig
Economy Workers –
Food Delivery
Workers are Dying

Of course, this is rubbish. They are essentially at the mercy of the delivery companies
they are registered with, but at the moment
the laws in this country are inadequate and
these workers are not covered.
What are the problems?
The work is inherently hard and dangerous.
But it is made much worse because there is
no supervision or acceptance of duty by the
companies. Not only are the rates of pay
very low, but the conditions are not conducive to workers being able to work safely.
There is pressure on them to work fast –
because if anyone complains they can end up
being blocked from the app, and then they
end up with no work, and no income at all.
Some have been blocked for taking ‘too much
time’ to deliver the food, for being ‘too
slow’, without even being told how long is
‘too long’.

OHS MATTERS

“The gig economy is designed to provide
large corporations with a bottomless pool
of expendable cheap labour – that can be
dismissed or replaced with and for which
they have no duty of care.”
(First Dog on the Moon)
In a period of just two months, five
food delivery drivers were killed while
delivering food: four in Sydney and one
in Melbourne. The work is hard, dangerous, and extremely low paid. These
workers have few rights, and are putting their lives at risk each day they
work.

They should be covered by the OHS/WHS laws –
which put duties on the employer (or ‘PCBU’
– person conducting a business or undertaking) to provide workers (irrespective of
whether they are directly employed or not)
with equipment and systems of work which are
safe and without risks to health.

The five workers who lost their lives
must be recognised and mourned: Xiaojun
Chen, Dede Fredy, Chow Khai Shien, Bijoy
Paul and Ik Wong.

The workers should also be entitled to workers’ compensation if they are injured – or
killed. And yet none of the families of the
workers killed are entitled to compensation.

Food delivery workers average just over $10
an hour – well below the minimum wage. And,
according to some reports, since the pandemic hit the wages have decreased, because
there are more people desperate for work
– and so it’s even easier to exploit them.
Many are foreign workers on temporary visas,
such as international students. The pandemic has led to an influx of these workers,
as many lost what work they had as it was
casual and insecure in areas such as retail,
hospitality, and cleaning.

“This system of
employment has
been around for
years, but nothing
has changed. In
effect, these workers
have no rights or
protections at all.”

Workers are classed as ‘independent contractors’ and often must supply their own
equipment and mode of transport, and any
safety gear. The companies claim these workers are ‘running their own businesses’ – as
well as providing their own equipment, the
can supposedly organise their own schedules, and even deliver what they want with
the restaurants they want to work with.
According to the companies, this limits
their liabilities and duties to these workers: they don’t have to provide insurance,
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And to a minimum wage and other conditions. This system of employment has been
around for years, but nothing has changed.
In effect, these workers have no rights or
protections at all.
In what the Transport Workers Union expects
will be a landmark case on gig workers’
rights, the union is underwriting a compensation claim against Uber on behalf of the
widow and child of Fredy Dede, one of the
riders killed in Sydney in September.
Santone Lawyers, acting for the union, have
told his Indonesian-based widow that under
the death benefits provisions of NSW’s
Workers Compensation Act 1987 (see here and
here) she is entitled to claim a lump-sum
of $834,200, weekly $150 payments for their
four-year-old son and funeral expenses. The
claim will initially be filed against Uber
and NSW workers compensation insurer iCare;
if rejected it will be pursued as a test
case at the Workers Compensation Commission.
Because at the moment the only way for the
families to get any justice is by taking
the companies to court.
In another case, the TWU supported and
assisted the wife of Xiaojun Chen to come
to Australia to attend her husband’s funeral,
and to take his ashes back to China. The
union helped her and her brother in law get
an exemption to enter the country. Hungry
Panda funded their travel and the funeral.
How can this totally unacceptable situation
be fixed?
The NSW Government has set up a taskforce to
investigate the deaths of the food delivery
riders; it will be led by SafeWork NSW and
Transport for NSW and will examine whether
any avoidable risks may have contributed to
the deaths.

“It has taken four rider deaths in Sydney
for the NSW Government to set up a taskforce. The State Government needs to get on
with this taskforce and ensure workers are
central to it. The Federal Government also
needs to acknowledge its role. It’s not good
enough that states are in a piecemeal way
trying to address the problem these billion-dollar global tech giants have created.
We need the Federal Government to act and
regulate,” he said.
In the UK the courts have come down with a
decision is that it is an artificial characterisation of the relationship; companies
are clearly engaging drivers to deliver to
their customer base, the ‘other side’ of
the equation.
Even in NSW in some circumstances, contractors across a sector, such as taxi drivers,
get basic rights such as rates of pay, and so
on, so this could apply in the food delivery
sector here too.
Government, the state governments to an
extent, the Federal Government and the
Federal Industrial Relations Minister
Christian Porter, have the powers to regulate the gig economy and extend protections
and support to these workers – if they want
to. Unions, the VTHC Young Workers’ Centre,
and others, have been organising delivery
riders, and campaigning for change. We must
and will continue to do so until we see
change.
There must be improvements in safety and
protections for these workers. Every worker
has the right to go to work and then come
home again; to live and not die at work.

TWU National Secretary Michael Kaine said
riders want to see urgent change and noted
the establishment of the government taskforce – seen by some as just delaying taking
real action. “This is a very sad time for
delivery riders and anyone who works in road
transport,” he said.
“The likes of Uber have been allowed to get
away with trampling on workers’ rights and
risking their lives. Denying workers minimum
rates, forcing them to race around to make
enough to pay bills and threatening them
with sacking if they are even a few minutes late is endangering workers. Workers
urgently need minimum pay, training, proper
protective gear and insurance,” Kaine said.
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What’s Inside the
Government’s Fair
Work Omnibus Bill?

ANALYSIS

Earlier this month Attorney General
Christian Porter introduced the Fair
Work Amendment (Supporting Australia’s
Economic Recovery) Bill 2020 to parliament. This comes as part of the Morrison
government’s supposed attempts to help
aid recovery from COVID-19, with the
coalition arguing the amendments will
provide an opportunity for businesses to
recover from a pandemic-induced economic
crisis and ensure the creation of new jobs.
Unsurprisingly, these business-friendly
measures pose a significant attack on workers rights and seek to overturn a number
of the limited protections and rights currently provided by the Fair Work Act. The
amendments included in this Omnibus Bill
will make it easier for employers to use
the current crisis to drive down conditions
in order to boost profits.
The Bill seeks to retrospectively unwind
the WorkPak vs Rossato decision regarding
the entitlement of workers who have been
designated by their employer as casual. The
decision made it clear that an employer

“Employers don’t
increase employment
based on reduced
labour costs. Employers
increase employment if
there is an increase in
work to be performed.”
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labelling a worker as ‘casual’ did not remove
that workers’ entitlement to leave, as provided by the National Employment Standards
within the FWA. Previously, the Morrison
government has actively opposed this decision, including participating in employer’s
appeals against it.

conditions during the life of that agreement.
This will provide the companies running these
projects, which tend to be large resource
and construction multinationals, a major
reduction in the costs, and thus a boost to
their profits, at a cost to the wages and
conditions of workers.

This attack involves broadening the legal
definition of casual employment, and would
mean that a worker who demonstrates that
they were not a casual employee by law (and
thus have earned a raft of entitlement payments) would have their entitlements reduced
by the equivalent of the casual loading
payable under the relevant award agreement.
These entitlements include:

The Bill weakens the Better Off Overall
Test (BOOT) which requires that in order
for an agreement to be approved by the Fair
Work Commission, all workers employed under
the agreement must be better off overall
under each of the provisions as compared
to the relevant Award. It is this provision which led to the Retail and Fast Food
Workers Union’s successful decertification
of the Coles and Woolworths agreements for
undermining pay for casual workers who were
primarily working on weekends and in the
evenings. By ‘temporarily’ removing the
BOOT as a test for certifying agreements,
the legislation would massively incentivise
employers currently paying the Award rate to
seek to pressure workers into ‘agreements’
which undercut the Award, just as happened
in the wake of the passing of WorkChoices
in 2005.

•Paid annual leave
•Paid personal/carer’s leave
•Paid compassionate leave
•Payment for absence on a public

holiday

•Payment

in
termination

lieu

of

notice

of

•Redundancy pay

The bill also seeks to make it easier for
employers to make changes to workers’ hours
of work, location of work and duties if they
are covered by an award. Employers already
have the power to make such changes, but
existing provisions require greater consultation with workers. Currently, when
part-time workers have their hours increased,
this would either result in a long-term
variation of their contract or would entitle them to overtime for any hours worked
above their contracted house. The Bill would
remove the right to penalty rates unless the
additional hours worked occur outside the
Award’s ordinary span of hours.
The bill would provide for Greenfields
Agreements (first-time agreements in a workplace) on large projects. Here, ‘large’ is
defined as having a value of more than $500
million including constructions costs, however costs can go as low as $250 million
if the Minister declares it to be a major
project. If the FWC is satisfied that the
work to be performed under the agreement
relates only to the construction of a ‘major
project’, the maximum term of the agreement
can be up to eight years. This would mean
that workers on these sites would have no
opportunity to negotiate their wages and
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In determining whether to approve an agreement or a variation of an existing agreement,
the FWC would be limited to the following
considerations:
• Patterns of work for employees
and prospective employees which
are ‘reasonably foreseeable by the
employer’ at the test time.
• The ‘overall benefits’ (including non-monetary benefits) that
the employee would receive under
the agreement compared with the
award
• “Substantial weight” must be given
to the views of agreement-covered employers, award-covered
employees, and any bargaining representatives (not objecting unions
who are not bargaining reps); with
a note providing that an example of
the views of employees is the outcome of the vote (consistent with
the employers push to give primacy
to the views of the parties).
An important factor in assessing the third
criteria is that the amendments in the Bill
narrow which casuals are entitled to vote
on an agreement to only those workers who
worked hours during the access period (where

workers are provided with information on
the agreement prior to voting on it). The
employer’s obligation to provide information
is also reduced from taking ‘all reasonable
steps’ to just ‘reasonable steps’.
These provisions, and any aspects that are
below the BOOT, are automatically terminated
on July 1, 2022.
The central justification of the legislation
is that it will enable businesses to maintain and expand employment in the wake of
the COVID pandemic. While this sounds nice,
it is just an attempt to make a brutal attack
on workers in the name of boosting profits
sounds like it is about protecting workers.
Employers don’t increase employment based
on reduced labour costs. Employers increase
employment if there is an increase in work
to be performed. We know from experience
that the reduction in penalty rates within
Awards by the current government (which were
also promoted as necessary for job creation)
did not deliver any new employment.
Importantly, none of the new provisions
provide any real protections to ensure
that a company is facing serious financial
difficulties when they seek to make use
of the Act.They essentially just need to
assert that they are necessary. This should
not come as a surprise: every action that
Morrison’s government has taken in response
to COVID-19 has been aimed primarily at protecting company profits. JobKeeper, which
did more to keep workers in work than the
new legislation is likely to, was primarily
aimed at boosting profits, hence the raft
of companies who were receiving Jobkeeper
while paying out massive bonuses to senior
managers and dividends to shareholders.
Working people should not be made to pay
the price of economic recovery. This will
require not just lobbying of crossbenchers,
but building on-the-ground pressure on both
employers and the government to pull back
from this attack.
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WHAT’S ON

Workers Solidarity General Meeting
Third Thursday of every month
Next meeting TBA
workerssolidarity.org.au

Free the Refugees Protest
Hosted
by
Refugee
Action
Collective (Victoria)
Daily at 5pm
Park Hotel, 701 Swanston St Carlton, VIC
More information on facebook

Rally: Drop the Charges on Breen Defend the Right to Protest, Free
the Refugees
Hosted by Refugee Action Collective
(Victoria)
Wed 27 Jan 8:30 am
Melbourne Magistrates’ Court, 233
Williams St, Melbourne CBD
More information on facebook
Now Showing: Brazen Hussies
Documentary by Catherine Dwyer about
the Women’s Liberation Movement
(1965-1975)
Cinema Nova, 380 Lygon St Carlton
More information at cinemanova.com.au

The Worker’s Solidarity Bulletin is a living
document written to reflect what is happening within the labour movement, here in
Australia and across the world. The producers of this publication, and participants
in Workers Solidarity more broadly, don’t
necessarily endorse or agree with all of the
views in this publication. This is a place
for debate and discussion.
See something you disagree with? Not seeing
something you think we should talk about?
Write to us with your thoughts at:
workers.solidarity@gmail.com
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